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Chittenden  Countt,  December  Tebv,  1836. 
Jacob  Davu  vs.  Solomon  5.  MiUer. 

IF  a  deputy  sheriff  deliver  personal  property  attached  by  him  to  a  person  know- 
ing the  situation  of  the  properly,  and  who  thereupon  undertakes  merely  tore* 
deliver  it  on  demand*  the  Sheriff  may  claim  to  have  made  the  bailment  him* 
self  throagh  the  medium  of  the  deputy,  and  may  maintain  an  action  in  hie 
own  name  against  the  bailee,  to  recover  the  value  of  the  property  so  deliver- 
ed to  him. 

Any  officer  holding  an  execution  is  competent  to  make  a  demand  of  property 
attached  on  the  original  procesaof  the  person  to  whom  said  property  was  de* 
livered  by  the  attaching  officer,  so  as  to  subject  such  bailee  to  an  action  in  cast 
he  do  not  re-deliver  it  upon  such  demand* 

One  whose  property  is  attached  in  a  suit  brought  against  him,  and  has  again  got- 
ten possession  of  the  property  with  the  consent  of  the  person  to  whom  it  was 
entrusted  by  the  atuching  officer,  is  not  a  competent  witness  for  the  Defend- 
ant in  an  action  broaght  liy  the  officer  against  such  bailee  for  not  re-deliver- 
|ng  said  property. 

Assumpsit,  m  which  the'plaintiff  declared  that  on  the  14th  day 
of  October,  1815,  bemg  Sheriff  of  the  county  of  Chittenden,  and 
having  in  his  hands  a  writ  of  attachment  in  favor  of  one  Fitch  a- 
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Chittenden  Dec.  1826. 2  gainst  Elisha  Sean  of  WilHston,  he  duly  at- 

Davit  vi.  MiUer  >  tached  On  that  writ,  a  certain  horse,  the  pro- 
perty of  Sears;  that  on  the  day  following  he  delivered  sdid  horse 
to  the  defendant,  who  promised  to  re-deliver  the  same  to  the  plain- 
tiff on  request,  or  pay  aU  damages,  tic. 

The  declaration  then  averred  the  return  of  the  writ,  the  recover 
ry  of  judghient  by  Fitch  against  Seattj  the  issuing  of  execu- 
uon,  and  a  seasonable  demand  of  the  horse,  and  Aat  by  reason  of 
the  neglect  and  refusal  of  the  defendant  to  re-deliver  the  same 
when  so  demanded,  the  plaintiff  had  been  compelled  to  pay  tiie 
creditor  his  debt. 

A  trial  was  had  upon  the  general  issue  pleaded  at  the  last  Au- 
gust Term  of  the  County  Court,  Mr.  Justice  Prentiss  presiding, 
and  the  case  now  come  before  tlie  Court  upon  exceptions  taken 
by  the  defendant  upon  the  trial. 

It  appeared  by  the  exceptions  that  the  attachment  was  made  by 
Primey  one  of  the  plaintiff's  deputies,  and  that  he  delivered  tlie 
horse  to  the  defendant,  and  received  his  promise  to  re-deliver  the 
same,  without  any  personal  interference  of  the  plaintiff  in  tlie 
transaction^  that  this  was  done  for  the  benefit  of  Sears^  who  there- 
upon took  tlie  horse  into  his  possession  and  use.  It  also  appeared 
that  the  defendant  ofiered  m  evidence  the  deposition  of  Searsy 
which  was  rejected  by  the  Court  as  inadmissible,  on  the  ground  of 
interest  in  the  deponent  It  further  appeared  that  the  demand  of 
the  horse  was  made  upon  the  defendant  by  one  Tuttle,  the  officer 
holding  the  execution  in  favor  of  Fitch  against  Searsy  and  that  he 
made  the  demand  by  direction  of  the  creditor's  attorney,  and  not 
in  virtue  of  any  express  authority  to  that  effect  from  the  plaintiff  or 
Prime.  It  also  appeared  that  the  counsel  for  defendant  contend- 
ed and  requested  the  Court  to  charge  the  jury,  tliat  the  promise 
proved  was  personal  to  Primey  and  that  the  plaintiff  could  not  sue 
upon  it,  and  that  the  horse  had  not  been  demanded  by  a  person 
duly  authorised  to  make  the  demand.  ^'  But  the  Court  directed 
"  the  jury  that  Prime  being  the  deputy  of  the  plamtiff,  was  m  law 
*^  the  servant  of  the  plaintiff;  that  the  promise  to  Prime  was  in 
^'  construction  of  law  a  promise  to  the  plaintiff,  and  the  plaintiff 
*'  might  well  maintain  this  action  upon  it,"  and  that  Tutthj  while 
hoUmg  the  execupon^had  competent  authority  to  demand  the  horse. 
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Mamy  for  the  defendant,  now  urged  the  (  Chittenden,  Dec.  1826. 
objections  taken  at  the  trial,  contending  that  \  DcmM  vs.  Miller. 
the  contract  in  evidence  vms  a  contract  altogether  personal  be- 
tween the  defendant  and  Prime.  It  is  in  the  power  of  a  deputy 
sheriff  to  make  personal  stipulatioas  as  to  the  disposition  of  pro- 
perty by  him  attached,  and  the  present  eontraa  was  clearly  of 
of  that  character.  The  receipts  taken  by  deputies  for  property 
attached  are  usually  so  drawn  that  the  law  raises  a  liability  to  the 
Sheriff;  but  this  is  produced  by  the  terms  of  the  writbg.  Sup- 
pose a  bond  had  been  given  to  Prme^  conditioned  for  the  return  of 
the  horse ;  it  w31  not  be  pretended  that  the  Sherifi  could  prosecute 
the  bond  in  his  own  name.  -  The  demand  in  this  case  was  not  suf- 
ficient to  charge  the  defendant.  The  law  appficable  to  contracts 
in  genera],  was  applicable  in  this  case,  and  required  the  demand 
to  be  made  by  authority  from  die  plaintiff,  or  rather  from  Prime. 
Ttt^t/€  was  not  authorized  to  make  the  demand  from  the  circum- 
stance of  holdmg  the  execution,  nor  would  a  delivery  to  him  have 
discharged  the  defendant,  upon  the  failure  of  Tuitle  to  make  a 
due  application  of  the  property  In  discharge  of  the  execution. — 
The  deposition  of  Sears  was  improperly  excluded;  for  his  interest 
was  equally  balanced  between  the  parties  to  be  affected  by  his  ev- 
idence. He  was  not  liable  to  the  defendant  for  the  costs  of  this 
suit ;  they  bemg  incurred  by  the  defendant  in  his  own  wrong,  if 
be  had  really  become  accountable  as  alleged  by  the  plaintiff.  And 
though  the  witness  was  liable  for  the  costs,  that  circumstance  would 
not  render  him  incompetent. — 7  T.  JR.  481,  Uderton  vs.  Atkin- 
son.— 2  East,  458,  Bitt  vs.  Kershaw. 

Griswold^  for  the  plaintiff.  The  Court  very  properly  instruct- 
ed the  jury  that  the  relation  subsisting  between  the  plaintiff  and 
Prime,  was  that  of  master  and  servant ;  and  hence  the  undertaking 
of  tlie  defendant  would  enure  to  the  plaintiff,  so  long  as  nothing 
appeared  in  the  terms  of  the  contract  or  in  the  nature  of  the  transac- 
tion to  evince  a  different  intent.  The  execution  gave  Tktttle  an 
undoubted  right  to  demand  the  property  of  the  defendant.  Such 
right  must  exist  in  the  officer  holding  the  execution,  for  the  pro- 
perty being  still  holden  by  tile  attachment,  was,  of  course,  subject 
to  the  execution,  and  a  delivery  of  it  in  obedience  to  the  demand 
of  J\ittlei  would  *^have  efiectually  discharged  the  defendant  from 
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auttendm,D»ci826.i  all  future  accountability.  The  liability  of 
DmnBYB-MilUr.  )  £>6ar«  to  the  defendant  for^  oostB  of.thb 
suit  created  an  interest  which  rendered  his  deposition  inadmissible. 
RoTCEy  J.  delivered  the  opinion  of  the  Court. 
The  first  and  principal  objecd(xi  to  the  verdict  in  this  case  is, 
that  the  contract  of  the  defendant  was  wholly  between  himself  and 
Prime  in  his  private  righti  and  therefore  could  not  be  given  in  ev- 
idence to  support  the  allegation  of  a  contract  with  the  plaintiff.-* 
This  objection  assumes  that  the  delivery  of  the  property  to  the  de- 
iendant,  upon  his  undertaJdog  to  see  it  forthcoming  on  request, 
was  not  an  official  act.  And  if  by  official  acts,  we  are  to  und»* 
stand  such  acts  only  as  the  Sheriff  or  his  deputy  is  required  or  ea^- 
fressfy  authorized  by  statute  to  perform,  this  proposition  is  uzh 
quesdonably  true  ;  for  no  law  obliges  an  officer  to  deliver  proper- 
ty in  his  official  custody,  upon  the  contract  of  any  one  to  re-de* 
liver  it.  This  has  always  been  rc^garded  as  a  matter  of  indul* 
gence  or  convenience  on  the  part  of  the  officer,  but  not  of  official 
duty.  According  to  this  distinction,  it  was  decided  in  the  case  of 
Chreenvs^Polfnee  BnALangwarthy^*  that  the  officer's  return  upon 
the  execution,  of  his  having  demimded  {Hroperty  attached,  was  not 
evidence  of  such  demand.  But  though  the  act  of  delivering  the 
proper^  to  the  defendant  fos  safe  keepmg,  was  not  official,  yet  we 
think  that  under  the  circumstances  of  this  case,  the  plaintiff  had  a 
right  to  claim  the  benefit  of  the  defendaiit's  promise  as  made  to 
himself.  The  bailment  in  this  mstance  was  a  legal  act,  though 
not  an  official  one ;  the  deputy  had  contracted  no  lialMli^,  exoept 
to  the  plainti^  and  the  plaintiff  alone  was  responsible  to  the  cre- 
ditor for  the  property  attached.  It  is  but  reasonable  that  the  Sher- 
iff, in  such  a  case,  should  be  allowed  to  controul  the  custody  and 
preservation  of  the  property,  especially,  when  by  so  doing  he  vol- 
untarily discharges  the  only  liability  of  the  deputy  who  made  the 
attachment.  The  Sheriff,  as  the  principal  and  superior  of  the 
department,  may  acquire  rights  growing  out  of  other  transactions 
than  the  performance  of  acts  stricdy  official.  We  do  not  decide 
that  he  must  become  a  party,  against  his  consent,  to  every  stipu- 
lation which  his  deputy  may  enter  into  relating  to  property  attach- 
ed, or  that  a  contract  may  not  be  fi'amed  in  terms  so  exclusively 

*Df  termiaed  by  the  Supreme  Court  in  Franklin  County,  July  Term,  1825. 
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appMcable  to  the  deputy  in  his  individual  ca- 1  Chittenden,  Dec.  1896* 
pactiqr  9B  to  ptfei^nt  the  legal  partidpation  f  Davis  vs.  Mmer. 
of  die  Sheriff  therein ;  but  we  intend  to  say  that  in  the  conumni 
case  of  a  bailment  by  a  deputy  sheriff  of  property  attached  by  him 
to  a  person  knowing  die  situation  of  the  properly  and  undertaking 
merely  to  restore  it  on  demand,  the  Sheriff  may  claim  to  have 
made  the  bailment  himsdf  through  the  medium  of  his  servant— 
The  demand  of  the  horse  was  sufficiently  made  by  Thittk  to 
charge  the  defendant  in  this  action.  The  property  attached  being 
holden  to  respond  the  judgment  was  subject  to  the  execution  in  the 
hands  of  T\sith.  It  was  therefore  the  duty  of  the  defendant  to  pro* 
duce  it  when  demanded  upon  the  execution.The  terms  of  his  prom* 
ise  were  to  deliver  up  the  property^  to  the  plaintiff  on  demand;  but 
this  is  to  be  tatken  with  reference  to  the  subject  matter,  and  only 
imports  that  the  defendant  held  the  property  in  subjection  to  the 
attachment.  Any  officer  holding  the  execution  sufficiently  repre- 
sented the  plaintiff  to  make  the  demand,  and  a  delivery  to  such 
officer  would  be  in  effect  a  delivery  to  the  plaintiff.  A  com* 
plaince  with  the  demand  made  would  have  discharged  the  plain* 
tiff  and  defendant ;  and  as  a  non-compliance  has  subjected  the 
plaintiff,  it  is  but  just  that  it  should  subject  the  defendant  also. 

The  cases  cited  to  prove  the  deposition  of  Sears  admissible  are 
of  a  different  class  from  the  present,  and  perhaps  their  authority  is 
not  without  question.  In  this  case  Sears  was  the  party  solely 
benefitted  by  the  undertaking  of  the  defendant.  He  was  there- 
fore as  certsdnly  holden  to  indemnify  him  as  any  principal  is  bound 
to  indemnify  his  surety ;  and  this  obligation  does  extend  to  cover 
the  costs  of  the  present  suit,  for  until  judgment  in  this  action  the 
defendant  is  not  fixed  with  the  debt.  The  admission  of  Sears  as 
a  witness  for  the  defendant  under  such  circumstances  must  be  a 
glaring  innovation  upon  the  law  of  evidence.  The  judgment  of 
the  County  Court  must  be  affirmed. 

Crriswoldj  for  plamtiff. 

Adams^  for  defendant. 
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ClHTTENDl&N  CoUJEVTT^  DeCEMBEB  TcBM,  1826. 

Tkomoi  Berrif^  vs.  Damd  Sdden. 

THC  death  of  one  of  several  plaintiffs  or  defendants  pending,  the  suit  and  noO 
iuggested'  on  the  record;  in*  a  case  where  the  cause  of  action  survives,  is  not 
•n  aimr  in  fkct  for  whii^h- tiw  Judgnent  will  be*  reveratd';  And'  upon  orror 
bfOQgiitfor  tbi8>caiise,jtid|^Btwi|l  bt  affiroiad*in  the  aameof  the  survivor^ 

This  was  a  writ  of  error  to  reverse  a  judgment  of  the  Coun- 
ty Coun.Stla8  Richards  and  David  Seldetif  the  present  defendant^ 
as  surviving  partners  of  the  late  firm  of  Andrew  Ogden  fy  Co.  of 
New  York,  commenced  their  action  in  Chittenden  County  Court, 
against  TTbmcMJETemng;,  the  pIaintiffinejTor,.upoQ  several  promr 
isory  notes  executed  by  him  to  tlie  firm  aforesaid.  After  sevec- 
a]  continuances,  a  final  judgment  for  a  large  amount,,  was  r^nder^ 
ed  in  favor  of  Richards  fy  Selden^  against  Herrings  at  the  Feb»- 
ruary  term  of  said  Court,  1823.  This  writ  of  error  was  thercr 
upon  brought  allegbj^as  error  in  fact,that  during  the  pendency  of 
the  actbn^and  previous  to  the  term  at  which  judginent  was  reur 
dered,  tovrit,  on  the  13th  day  of  September,  1822,  at  Liverpool, 
in  England,  to  wit,  at  New  York  aforesaid,  the  said  Richards  dir 
ed.  Plea,  that  there  is  no  error,  accompanied  by  a  motion  for 
liberty  to  amend  the  record,  by  suggesting  the  death  of  Richards 
pre^ous  to  the  judgment  below. 

•/?.  Fooie  and  Adams^  for  the  plaintifiT  in  error,  argued,  That 
by  the  plea,  the  death  of  Silas  Richards  is  admitted — 1  Bur» 
410,  413.     Sheepshanks  e(  uxor  vs.  Lucas. 

Though  by  the  statute,  the  death  of  one  of  the  plaintiffs  being 
suggested  on  the  record,  would  have  enabled  the  survivors  to 
proceed  with  the  suit,  yet  if  this  suggestion  be  not  made,  the  judg- 
ment is  erroneous. — 3  Mod.  249.  Capel  vs.  Salstonstdl. — 2 
Bac.  Abr.  493,  580,  600.— Cro.  Eliz.  731.  Price's  case.— 
1  Salk.  8  and  note. — 1  Bwy  410,  Sheepshanks  ei  uxor  vs.  iu- 
cas.—\  WQl.  30,  Wyn  vs.  Wyn. 

This  error  is  matter  of  substance  and  cannot  be  amended. 

By  the  pleadings,  Herring  is  not  estopped  from  alleging  the 
death  o(  Richards  as  error. — Cro.  Eliz.  425,' Germyn  vs.  RoUs^ 
121,  Hughson  vs.  Webb.— I  Bac.  Abr.  18,  20.— 2  Bac.  Abr. 
193.— 1  Wm.  30,  42,  Wyn  vs.  Wyn. 
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This  Court  has  not  the  power  to  am^d  (Chittend«n,Dfc.l828. 
the  record  of  the  Court  below. — 10  Mass.  f  Herring  v$.  Selden. 
Rep.  251,  Hutchinson  vs.  Crossen.^^  Salk.  SI  and  note. — 
If  the  record  can  be  amended,  it  must  be  done  by  the  County 
Court. — 1  Dovg.  114.  Richards  vs.  Brown.  But  the  record 
<}annot  be  amended. — 2  Bloc  Rep.  1300,  Cheveriy  vs.  Morris. 
1  Wm.  30,  Sabin  vs.  Long.— 2  Will.  147,  Manot  vs.  Lister. 
Amendments  have  been  permitted  only  m  cases  of  mistakes  of 
the  Clerk,  and  not  when  the  mbtake  is  the  fault  of  the  party.— 
6  Bur.  2730,  Short  vs.  Coffin^  Exr.  ofB.  Coffin. 

Van  Ness  and  Thompson  for  the  defendant  in  error.  It  \» 
admitted  that  where  a  sole  plaintiff  or  defendant  dies  before  ver- 
dict or  interlocatory  judgment,  it  may  be  assigned  as  an  error  in 
fact,  to  reverse  the  judgment.  But  it  is  not  so  where  one  of  sev- 
eral plaintiffi  dies.— 2  Tidd^s  Pr.  1107. 

Where  there  are  two  or  more  plainliffi  or  defendants  in  a  per- 
sonal action,  and  one  or  more  of  them  die  q/i^er  judgment,  execu- 
tion may  be  had  for  or  against  the  survivors,  without  a  scire  facias. 
But  the  execution  in  such  case  should  be  taken  out  in  the  joint 
names  of  all  the  plaintiffi  or  defendants  otherwise  it  will  not  be  war- 
ranted by  the  judgment.— 2  Tidd's  Pr.  1028,  1029.-1  Sdk. 
319_1  Ld.Raym.  244—9  Mass  14,  160. 

But  on  a  suggestion  of  such  death  made  to  the  court,an  execu- 
tion may  issue  in  the  name  of  the  survivor  alone.As  no  new  person 
is  introduced,  there  is  no  occasion  for  9,  scire  facias  in  such  case,  to 
revive  the  judgment.-9  Mass.  14,  Hamilton  vs.  Lyman.-^O  Mass. 
lGO,Bowdoinv3.Jordin.—2Tidd^sPr.  1028.— 9  Maas.  14,160. 

Where  there  are  two  or  more  plaintiffi  or  defendants,  and  one 
or  more  of  them  die  pendmg  the  suit,  if  the  cause  of  action  sur- 
vive to  the  surviving  plaintiff  or  jdaintiffi,  or  against  the  surviving 
defendant  or  defendants,  the  writ  shall  not  abate ;  but  such  death 
being  suggested  on  the  record,  the  action  shall  proceed.— iSte^ 
1  Vol.  p.  82,  s.  IS.-Stat.S  iid  W.  HI.  s.  1.^2  Tidd'sPr. 
1027.-1  SiDiJVs  Dig.  609. 

Where  there  are  several  parties,  and  one  of  them  dies  brfore 
judgment,  it  may  be  entered  by  or  against  the  survivors. — 1 
Tidd's  Pr.  496.— 1  WiU.  312.— Bamesj  40,  53. 

The  death  of  one  of  the  plaindfiib  will  not  even  abalt  the  9uil; 
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CMmadeii^i)^  isaft. }  and  tf  forttori,  the  judgment  will  not,  Ibr 
Herring  vs.  Sefden,  )  that  cause,  be  reversed  on  emoT.  The  judg- 
ment win  be  a  bar  to  anodier  acdon  for  the  same  eause ;  and  as 
the  interest  survives,  the  surviving  plaintiff  may  receive  paynten^ 
and  discharge  the  judgment,  and  no  injury  is  done  to  the  defe&d-' 
aiit. 

Where  one  of  two  plaintifis  died  before  interlocatory  judgment,, 
and  the  suit  nothwithstanding  went  on  to  execution  in  the  name  tit 
both  ;  on  a  motion  to -set  aside  the  proceedings  for  thb  irregular<« 
ity,  the  court  permhted  the  surviving  plaintiffto  suggest  the  deatU 
of  the  other  on  the  roQ,  and  to  amend  the  capiai  ad  satwfacienitmi 
vfrithout  paying  costs.— 2  Tidd's  Pr.  1028.— 5  T.  Jtep.  577. 

Nothing  can  be  assigned  for  error,  which  is  aided  by  appear^ 
ance,  or  by  not  taking  advantage  of  it  in  due  time.  If  a  m&tlried 
woman  brings  an  action  in  her  own  name,  and  the  defendant 
pleads  in  bar  to  the  action,  he  shall  never  afterwards  assign  t)M 
marriage  for  error  ;  for  it  shall  be  accounted  his  folly  to  negle^ 
the  proper  time  for  taking  the  exception,  by  plea  in  abatement.-** 
2  Saund.  101.  a.—l  Swift's  Dig.  790,  79^1. 

So  a  writ  of  error  lies  for  some  error  or  defect  in  substance  oBiy\, 
that  is  not  aided,  amendable,  or  cured  at  common  law,  or  by  some 
of  the  statutes  of  amendments  or  jeoMs.— 2  Tidd^s  Pr.  1060b 

Where  the  error  or  defect  is  amendable,  an  actual  amendmeiit 
is  never  made,  but  the  benefit  of  it  is  attained  by  the  court^'s 
overlooking  the  excepdon. — 2  Tidd^s  Pr.  840. 

Thus,  if  a  judgment  be  substantially  right,  it  will  not  be  rever- 
sed for  any  informality ;  or,  if  it  should  be  reversed,  the  court 
would  inmiediately  enter  anew  judgment. — Inhabitanti  of  Buck- 
fidd  vs.  IfJiabiiants  of  Oorham^  6  M<Us.  445. 

So,  if  a  judgment  be  rendered  upon  a  verdict,  in  an  action  idiere 
an  issue  has  been  tendered  but  not  joined  by  the  parties,  the  jud^ 
ment  cannot  be  reversed  for  that  cause. — ^9  Mass.  532,  Whkiiii^ 
vs.  Cochran. 

If  judgment  be  rendered  in  any  process  at  any  term  subsequent 
to  fatf  being  Entered,  and  there  be  no  entry  of  its  continuanee,  the 
judgment  will  not  be  erroneous. — 11  Mass.  417. 

As  in  dus  ease,  the  error,  if  any,  was  amendable,  tiie  court  w3I 
not  reverse  the  judgment,  but  give  the  survivbg  plaintiff  the  bene- 
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fit  of  the  amendment  by  overlooking  the  ex-  (  cuttMden,  D«c.  WB. 
cqptiOQ.---2«^rdk.Pr«233.---Co2effiafi'«ca#-  (  Mming^S^iet^ 
€s^6l.^2  Johns.  184. 

RoTCE,  J.  delivered  the  ojMnion  of  the  Court.    By  the  record 
complained  of,  it  appears  that  the  suit  below  was  instituted  in  as- 

'  sampsit  upon  severd  promisory  notes,  and  was  prosecuted  to  fi- 
lial judgment  in  favor  of  SUaa  Richards  and  David  Sdden  a- 
gainst  the  plaintiff  in  error,who  now  alleges,  as  matter  of  error  in 
ftct,  that  between  the  commencement  oS  that  suit,  and  the  rendi- 
licm  of  judgment  therein,  SHas  Richards  died : — ^for  which  reason 
he  prays  that  the  judgment  may  be  reversed.  The  defendant 
has  pleaded  that  there  is  no  error  m  the  record,  which  is  admitted 

•to  be  m  the  nature  of  a  demurrer,  and  to  imply  a  confession  of 
the  death  of  Richards^  as  alleged  by  the  plamtiff  in  error.  The 
jomt  cause  of  acdon  in  favor  b{  Richards  ^r  SetdeUj  was  of  a 
character  which,  by  law,  would  at  all  times,  upon  the  death  of 
one  of  them,  have  survived  to  the  other.  But  without  the  aid  of 
statute,  the  death  of  one  of  the  plaintffi  pending  the  suit,  would 
have  vitiated  the  whole  proceedings  and  judgment ;  so  that  at 
common  law,  this  writ  of  error  would  lie.  Statutory  provisions, 
however,  have  long  existed  on  this  subject^  the  efiect  of 
which  is,  that  on  the  death  of  a  sole  plaintiff  or  defendant,  in  a 
case  where  the  cause  of  action  survives,  the  suit  may  or  may  not 
abate,  as  the  legal  representative  shall  or  shall  not  become  a  party 
to  it ;  and  that  wjfkea  one  or  Bu>re  of  several  jomtplainti&  or  de- 
fendants diesjthe  suit  shall  not  abate  Jbut  proceed  in  favor  of,Qr  a- 
gainst,  the  survivors.  It  is  true  that  the  statute  says,  *^  such  death 
being  suggested  upon  the  record."  In  this  case,  the  death  of 
Richards  was  not  suggested  on  the  record,  and  the  whole  ques- 
tion is,  whether  for  diat  cause  the  judgment  is  erroneous,  and 
must  he  vacated  or  reversed.  A  writ  of  error,  like  other  process 
of  the  law,  is  intended  for  the  relief  of  some  injury  or  grievance, 
and  supposes  a  defect  or  error  in  substance,  in  the  commence- 
ment, progress  or  termination  of  some  judicial  proceeding,  in  a 
court  of  record.  Now  it  is  difficult  if  not  impossible  to  conceive 
how  the  omissbn  to  suggest  the  death  of  Richards^  could  have 
afiected  any  ri^t  of  the  surviving  parties.  .  And  hence,  as  the 
statute  has  declared  that  the  death  of  a  co-plaintiff  iaMch  a  case, 
c 
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CMtttBd>n>  D<c.  19S6.2  d»Il  not  defeat  the  action,  it  would  seem 

Herring  y«.  Stldm.  )  that  the  Qiily  effect  of  sustainiag  this  ynii 

would  be,  that  judgment  in  the  original  aiut  should  be  inunedi- 

'  flteljr  entered  up  m  favor  of  Sddon  alone.    The  name  of  Bichr 

mtds  must  be  regarded  as  surplusage  in  all  proceedings  subs^ 

'iqueat  to  his  deadi,  as  in  the  case  of  aa  execution  issued  in  the 

joint  names  of  several,  when  some  of  them  have  died  after  judg- 

*  ment.  -  It  is  proper  that  upon  the  suggestion  of  either  partjr,  this 

'  fiMrmal  impropriety  should  be  corrected,  but  the  correction  ne^ 

not  invoke  the  overthrow  of  the  first  judgment    The  judgpnept 

of  the  county  court  must  therefore  be  affirmed  in  the  name  of  S^ 

den,  and  tfus  supercedes  the  necessi^  of  acting  on  the  motion  to 

amend. 

Prentiss  J.  being  of  counsel  in  the  cause  didnot  sit  at  the  trial. 

A.  Foott  and  Adams,  for  the  pkdndff  in  error. 

Van  J>t€is  and  Tlwmpuan,  for  defendant  m  error. 


Windsor  County,  Februart  Term,  1826, 
John  Bawker  vs.  Samud  WaJker^  Ju 

,  IT  A  enters  upon  land  and  maket  pennanent  improvements  under  ft  written  con* 
trsct  with  B  for  the  purchase  of  the  land,  and  belbre  eoeapleting  the  pajrment 
oC  the  parchaee  money  executes  a  deed  to  C,  neither  C  noc  his  granttest 
thoQgh  ignorant  of  the  agreement  with  Ba  can,  in  general,  dispute  the  title  of 
B. 

This  was  an  ejectment  for  two  tl^aecs  of  lands  in  Chester,  one 
of  100  acres  and  the  other  of  20  acres,  to  which  the  defendant 
pleaded  not  guilty.  The  cause  was  now  heard  upon  excepiicms 
taken  and  certified  at  a  jury  trial  in  thiscoint  at  a  former  term* 

The  exceptions  showed  that  the  plaintiff  relied  upon  a  right  to 
recover  by  possession ;  and  for  that  purpose  produced  and  read 
in  evidence  a  vendue  deed  of  a  large  tract  of  land,  of  whicfa  the 
premises  in  question  formed  a  part,  from  WaiiatiU  Ranny  to  Ez* 
ra  Sargeant,  dated  June  10,  1799.  He  also  gave  m  evidence  a 
deed  dated  Dec.  10,  1799  from  Exra  Sargeant  to  Timothy 
Thompson,  of  130  acres,  inchiding  the  100  acre  tract  now  in 
question,and  a  re-conveyance  of  the  same  frcmThofnpstm  to  Snr- 
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in  evidence  a  deed  dated  Sept.  22d  1603,  }  Btwh^r  ts.  f 
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;  Feb.  1826. 

Walker. 

from  Ezra  Sargeant  to  Jahez  Sargeant  of  the  whole  tnct 
contained  in  said  deed  from    WaiUtUl  Ranny. — The  plaintiff 
called    Timothy  Thompson  as  a  wimess,  who  testified  that  he 
took  possession  and  made  improvements  under  his  stdd  pur- 
chase, and  continued  the  same  till  the  time  of  his  r&-conveyance 
to  Ezra  Sargeantj  when  he  received  payment  for  the  land  or 
bis  betterments  upon  it  in  a  note  signed  by  Jabez  Sargtsmt 
and  ibe  plaintiff.    But  he  also  testified  that  his  improvemeols 
vera  wbdly  upon  the  north  side  of  WiMiamU  nt^er,  and  the  IQO 
acres  now  sued  i(x  lies  on  the  opposite  side.    The  plaintiff  also 
gdve  in  evidence  an  agre^nent  signed  and  sealed  between  him- 
self and  one  Joseph  Hoar^  and  wimessed  by  Jabez  Sargeant,  da- 
ted January  6,  1807,  by  which  the  plaintiff  agreed  to  sell,  and  the 
said  Hoar  to  purchase,  the  said  100  acre  tract  at  $  3,00  per  acre. 
The  conveyance  was  to  be  made  with  all  the  usual  €ovenants,on  or 
before  the  1st  day  of  January,  1810,  and  the  payments  were  to 
be  completed  by  that  time.     This  agreement  reserved  to  the 
plamtiff  the  privilege  of  erecting  and  supporting  a  mill  dam  upon 
the  premises,  and  contained  an  express  licence  to  Hoar  to  take 
immediate  possession  under  the  contract.    The  plaintiff  also  gave 
in  evidence  the  following  deeds  of  the  said  100  acre  tractto  wit : 
irtxaJos^hHoar  to  his  son  Daniel  B.  Hoar  dated   May  13, 
1816,  from  DanidB.  Hoar  to  JosiahKihling  datedOct.  2, 1817, 
and  from  Josiah  Ktbling  to  the  defendant  dated  June  10,  1818* 
He  also  gave  in  evidence  the  following  deeds  of  the  20  acre  tract 
in  question,  to  wit :  fi'om  Joseph  Hoar  to  Silas  Jones  dated  Jan- 
uary 18,  1816,  and  firom  SUas  Jones  to  the  defendant,dated  Ap- 
ril 17,  1818.    The  plaintiff  called  the  said  Jb^epA  Hoar  as  a  wit- 
ness, who  testified,  that  at  the  time  of  entering  into  the  aforesaid 
contract  with  the  plaintiff  the  said  100  acre  tract  was  entirely  wild, 
that  the  agreement  was  drawn  by  Jabez  Sccrgeani  and  left  in  his 
possession,  that  upon  the  executicn  of  the  instrument  the  wimess 
took  immediate  possession  of  the  land  and  conmienced  perma- 
nent improvements  thereon,  which  have  been  continuec(  and  ex* 
tended  by  himself  and  those  claiming  under  him,  including  the 
defendant,  ever  since  ; — ^that  the  several  conveyances  above  moi- 
tioned,  passing  the  land  firom  himself  to  the  defendant,  were  exe- 
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Winaion  r«b.  i^dB.  I  iuled  at  the  dates  aforesaid,  each  grantee 'ta- 
Bmvkcr  vt.  WaOter. )  U^g  actual  possession  under  his  deed,  and 
that  bis  son  Danid  B.  Hoar  was  acquainted  with  the  said  agree* 
ment  in  writmg  between  the  witness  and  the  plaintiff,  but  that  he 
bad  no  reason  to  believe  that  Kibling  or  the  defendant  had  any 
notice  of  it  at  the  time  of  their  respective  purchases.  He  also 
testified  that  until  he  executed  the  deed  io  his  son,  he  had  oecif^ 
pied  the  land  claiming  it  as  his  own. 

As  to  the  20  acre  tract  in  quesdon  this  witne^  testified,  that 
the  plaintiff  erected  a  saw  mill  on  this  tract,  which  had  run  down 
about  two  years  before  the  witness  entered  into  the  contract  for 
the  purchase  of  the  100  acre  tract,  and  that  a  son  of  Jabez  Sar^ 
geantcBmed  away  the  miD  irons;  that  some  tiine  after  the  making 
the  written  contract  aforesaid,  and  when  the  plaintiff  was  aboot 
to  remove  to  Canada^  he  remarked  to  the  witness  that  a  certain 
tract  of  about  40  acres,  adjoining  the  100  acres  aforesaid,and  in* 
Ending  the  20  acres  in  question,  ought  to  b^ong  to  die  witness^ 
farm,  and  told  the  witness  to  take  possession  of  it,  and  when  he 
eould  pay  for  it,  he  the  plaintiff  would  give  him  a  deed  of  it — that 
the  witness  occasionally  took  timber  therefrom  till  he  deeded  the 
30  acres  to  Jones  as  above  mentioned. 

This  witness  also  testified  that  he  paid  the  plaintiff  in  labor  and 
in  a  horse  about  seventy  dollars,  in  part  payment  for  the  two  tracts 
aforesaid.  There  was  no  evidence  that  Jonesy  Kibling  or  the  de- 
fendant at  the  time  of  their  respective  purchases  had  notice  that 
the  plaintiff  had  a  claim  to  any  of  the  land  in  question  ;  and  no  ti- 
tle adverse  to  that  of  the  parties  of  record  was  shown  to  exist  or 
to  be  asserted  by  any  person.  The  pliaintiff  here  rested  his 
case  ;  and  the  court  jnclinmg  to  decide  that  he  had  not  made  a 
sufficient  case  upon  which  to  recover,  he  submitted  to  a  nonsuit, 
with  leave  to  except  to  the  opinion  of  the  court  and  move  to  set 
the  nonsuit  aside. 

HtUchinson  and  Marshy  for  the  plaintiff. 

!•  The  first  question  is  whether  the  plaintiff  shows  a  sufficient 
prior  possession  to  entide  him  to  recover  against  a  stranger. 

2.  Whether  such  showing  is  good  against  the  defendant  claims 
ing  under  another,  who  was  put  in  possession  by  the  plamtiff,  de- 
fendant not  knowing  of  the  plaintifiTs  claim. 
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Under  the  iiret  point  it  is  proper  to  remark  (  Windwr,  F«h.  l^ss. 
tftat  it  appears  by  the  contract  between  the  \  BmBk»  y».Wtilke^ 
fdaintiff  asid  Joseph  Hoavj  and  by  the  testimony  of  the  latter,  that 
he  eptered  under  the  plaintilSr  on  the  100  acre  lot,  and  under  tb^ 
written  contract,  and  again  by  the  testimony  of  the  same  witnessl 
that  be  entered  on  the  20  acre  lot  by  virtue  of  a  parole  contract 
lyith  the  plaintiff.  The  law  is,  therefore,  clear  that  if  Hoar  did  not 
perform  the  contract  on  his  part,  he  is  considered  as  holding  un* 
der  the  plaintiff  and  cannot  ds^te  his  title  ;  but  must  yield  up 
the  possession  to  him  of  whom  he  received  it,  and  the  plainttfT 
may  recover  by  virtue  of  lus  prior  possession* 

Indeed,  the  possession  of  Hoar  is  the  possession  of  the  [^ain^ 
li^  and  if  the  statute  has  run,  it  has  run  in  iSeivor  of  plabtid^ 
and  his  title  is  complete. 

In  4  Johns.  Hep.  230,  Jackson  vaJBond — Where  A  went  inl9 
possession  under  an  agreement  to  purchase,  and  C  afterwards 
took  possession  under  an  agreementwith  A  for  tfaeparohese,  tk? 
posses&ion  of  C  was  holden  not  to  be  adverse  to  the  Utle  of  B» 

Defendant  shows  no  tide,  and  plaintiff's  pricM*  possession  if> 
good  against  a  stranger  to  all  tide. 

In  10  Johns.  Rep.  338,  Smith  vs.  Lornllard-^lx  was  decided 
that  "It  was  not  necessary  that  plaintiff  should,  in  every  case,  show 
a  possession  of  20  years  or  a  paper  ikle :  but  a  possession  % 
a  less  period  will  form  a  presumption  of  title  sufficient  to  pq( 
the  tenant  on  his  defence." 

Again,  "A  prior  possession  of  less  than  20  years  under  a  claim 
or  assenion  of  title  will  prevail  over  a  subsequent  possession  of 
less  than  20  years,  where  no  other  evidence  of  tkle  appears  <« 
either  side."     S.  C. 

"An  acknowledgment  by  defendant  that  he  went  into  posses- 
sion under  lessor  of  the  plaintiff  is  sufficient  to  enable  the  plain- 
tiff to  recover."  3  Johns.  Rep.  223,  Jackson  vs.  Dobbin.^-^l. 
Caine's  Rep.444.—7  Johns.Rep.  186. — IQ  Johns.  Rep.  338,5^. 
P. 

These  authcnities  seem  sufficient  to  show  that  Hoar  could  not 
resist  the  plaintiff's  tide. 

Plaintiff  claimed  tide  by  the  act  of  contractipg  with  Hoar  for 
the  sale  of  the  land. 
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iyindaar,.Fcb.  18«6.  ^  We  contend  that  defendant,  claiming  under 
Bowker  rt.  Walker. }  one  who  held  under  the  plaintiff,  stands  in  the 
same  relation  and  cannot  resist  his  tide. 

In  3  Johns,  Rqp,  499,  JncJaon  vs.  Scissam^  it  was  said,  an  ac- 
knowledgment of  one  under  whom  defendant  claims]  that  ho 
came  into  possession  under  the  plamtiff's  lessor,is  conclusive  evi- 
dence as  to  his  tens^cy."  - 

In  2  TM,bSj  Davis  vs.Pierce,  it  was  decided  that"the  declara- 
tion of  tenants  after  their  death,  that  a  piece  of  land  was  parcel  of 
ihe  estate  which  thej  occupied,  and  proof  that  they  exercised 
acts  of  ownership  not  resisted  by  contrary  evidence,  is  decisive,** 
and  this  against  a  third  person. 

So  in  2  Johns,  Rep.22y  Jackson  vs.l7azen,it  was  decided  ''that 
where  the  plaintiff  had  been  in  peaceable  possession  for  three  years 
and  the  defendant  entered  afterwards  without  colour  of  right, 
that  such  possession  was  sufficient  to  enable  the  plaintiff  to  recov- 
er in  ejectment. 

In 2  Coiners RepSld  Jackson  vs.  Whitfordfiue  claimbg  under 
aaptherwbo  held  a  lease  from  the  plabtiff,cannot  dispute  his  tide. 

The  court  directed  a  nonsuit  because  the  defendant  did  not 
know  in  what  relation  Hoar  stood  to  the  plamtiff — ^that  is — he 
did  not  know  of  the  contract  between  Hoar  and  the  plaintiff.— 
Bm  it  was  his  duty  to  have  acquainted  himself  withjthe  tide  un- 
der which  his  vendor  claimed,  or  to  have  secured  himself  with 
proper  covenants.  It  was  not  surely  the  duty  of  the  plaintiff  to 
jiave  acquainted  him  with  these  facts. 

The  defendant,  we  think,  stands  in  the  same  and  in  no  worse 
.case  than  ev^  man  who  purchases  of  another  having  no  tide. 

The  opinion  of  the  court  in  directing  a  nonsuit,  we  think  was 
wrong,  and  hope  it  will  be  set  aside. 

fVashbumj  for  defendant.    It  is  contended  by  the  defendant, 

1*  That  John  Bowkerj  the  plaintiff,  never  had  any  tide  or  pos- 
session of  the  demanded  premises. 

2.  Joseph  Hoar  could  not  be  considered  as  holding  the  prem- 
ises, as  tenant  to  said  Bowker,  but  in  his  own'right. 

3.  Aforiiorif  SamuelJValkerj  jr.,  the  defendant,  who  made 
an  absolute  purchase  of  the  said  prembesi  and  paid  die  full  value 
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thereof^  without  any  knowledge  of  the  pretend-  i  Windtor,  Feb.  1826. 
ed  claim  of  said  Bawkery  cannot  be  consider-  (  Bowker  ys  ifTalket. 
ed  as  holding  the  premises  as  tenant  to  said  Bowker  ;  and  there- 
fore saidBawkerj  who  had  no  prior  tide  or  possession,  cannot 
sustain  an  action  of  ejectment  against  him. 

RoTCE,  J.  delivered  the  opinion  of  the  Court. 

The  general  question  submitted  is,  whether  the  plaintijOT  at  the 
trial,  made  out  a  case  which,  if  uncontradicted,  and  not  at  all 
weakened  by  evidence  on  the  other  side,  would  entitle  him  to 
recover.  The  original  title  to  the  premises  in  question  does  not 
appear. .  Ezra  Sargeantj  havmg  a  colour  of  tide  under  Ranni^s 
deed  to  a  tract  including  these  premises,  sold  130  acres  thereof 
to  Timothy  TAomjp^on,  who  entered  and  made  improvements  upon 
that  part  of  his  purchase  lying  north  of  the  stream  called  WU" 
liam^s  river ;  the  part  on  the  south  side,  and  being  the  100  acres 
now  sued  for,  remaining  entirely  wild.  A  difficulty  is  here  pre- 
sented in  determining  how  far  this  possession  affected  the  100 
acres,  because  we  are  not  informed  by  the  case  whether  the 
whole  purchase  of  Thompson  was  surveyed,  or  inclosed  within  vis- 
ible lines  or  monuments.  That  he  claimed  the  100  acres  is  cer- 
tainly to  be  inferred  from  his  purchase  and  sale  of  the  same,  b 
1 803,  TAomp^on  re-conveyed  to  Ezra  Sargeanty  who  immediate- 
ly deeded  to  J*a6c2r  Sargeant  the  whole  tract  claimed  tinder  Ran^ 
nyV  deed.  Jahez  Sargeant  thus  acquired  a  colour  of  title,  and 
the  possession  of  Thompson^  whatever  it  was.  At  the  same  time 
a  connexion  of  some  sort  is  discovered  between  Jabez  Sargeant 
and  the  plaintiff,  m  relation  to  this  property;  the  plaintiff  having 
joined  with  Sargeant  in  the  note  to  Thompson^  and  erected  a  saw 
mill  on  the  20  acres  in  dispute,  w^ch  was  doubdess  done  with 
Sargeanfs  consent.  Under  these  circumstances  the  agreement 
between  the  plaintiff  and  Joseph  Hoar  was  concluded  under  their 
hands  and  seals  in  January,  1807.  In  this  transaction  the  con- 
sent and  co-operation  ot Sargeant  are  distinctly  seen;  he  having 
drawn  up  and  wimessed  the  contract,  and  consented  to  hold  it  for 
the  benefit  of  the  parties.  He  could  never  after  this  have  inter- 
fered to  the  prejudice  of  Hoar  m  violation  of  that  agreement. — 
The  entry  of  Hoar  was  by  express  permisdon  of  tiie  plaintiff 
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WindM^Feb.  I82i5. )  uftdef  t!&  agi«eiiieiH  (o  pttftAaMe ';  tmd  that  he 
BoKker  ▼•.  iTdftvf.  >  CQQ^detedh^  possessiOD  as  subject  to  the  con- 
tr^ct  of  purchase  appears  from  the  payments  which  he  made.  It 
liattows  ia  view  of  all  this  that  he  could  nothave'  obfigetf  the  pM^ 
WioAaw  a  title  to  the  land  in  an  action  for  the  possession.  *  He 
jbould  only  fulfil  histb6n^aGt  or  sorrttider  the  poasession^  lasaj^g 
this  we  do  not  go  the  whdd  exterrt  ofAe  ^asesciledfor  thetphin- 
,tiff.  The  plaintiiF  must  be  equally  entitled  to  recoveri^auiBt  this 
defendant,  unless  his  situation  id  cfifiiireflt  fromtbatof/ittir^  .He 
ktinderBtood  to  have  purcbasec(  in  good  f^th  fbr  a  valuable  C5n- 
'sidention,  and  withiHU  notioe  q(  any  agreement  or  connexion  be- 
tween Hoar  and  the  plaintiff.  And  hence  it  is  contendf^d  that 
the  agreement  has  no  isfludnce  upm  the  property  in  the  hands  9f 
the  defendant,  whatever  it  might  have  had  while  the  possession 
remained  with  Hoar.  It  is  certain,  however,  that  die  posseflsion 
of  Hoar  is  the  main  ground,  if  not  the  sole  origin,  of  the  defetid- 
artl'^'tkte';  and  AatpoyBeswan  was  subservient  to  an  acknowtedg- 
<'4d  pMramoum  right  of  the  plaintiff.  This  being  the  character  of 
*  Ibe  posB^ssiDn  till  within  a  few  months  of  the  defendant's  pur- 
>*ckaape^  it  is  men?  than  we  can  say,  from  what  has  yet  appeared  !n 
the  tfttOf  that  in  that  abort  period  its  character  was  wholy  chang- 
ed. 

We  are  not  ta  enquii e  .whether  the  agreement  could  be  render- 
ed invriid  1^  reason  of  firand,  since  no  such  inference  necessarily 
Tttidls  ^om  the  facts  now  in  the  case ;    nor  whether  a  question 
woMf  exist  far  presemicig  it  ahaxylon^d  or  discharged  by  iie  pldln- 
liff,  ffoni  aoonseious  inability  to  malce  the  title  which  he  had  st/p- 
#tibited  lo  give*    No  such  grotmd  is  yet  .disclosed,  and  if  it  werot 
>Ae  jnry  and  not  thd  court  should  make  the  presumption.     We 
:  'Ihsieftre  tbfa^ihfi;  the  nonsuit  .was  improperly  advised  and  that 
V.  a  new  trial  suisi  ho  graiued.  ..   /* 

^  (   We  httfe  tooroe  to  this  result  chiefly  in  reference  to  the  larger 
•    tract  demanded,  and  no  opinion  is  expressed  whether  a  new  trial 
:owMU.beci»oted,  were  the  20  acr^s  the  only  subject  of  dispute. 
..Ifewitsial granted.   ,  . 

a .,  ..  HujccHiNsoN,  J.  being  of  counsel  in  the  cause  (fid  not  sil^teflie 

jtdjii^    '    ,    '  ■    ;"'  '"  ■  ^  •  '•  ^'^ ^^i 

fTcwAJtini,* for  defendant.'         '  '^ '  '*  '    «  j»'^>i 
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Caumwia  Co0NTy»  IIabch  Tbbh,  1836. 
Henry  »eteni  r$.  /.  trE.  Chmkerlm. 

IXI9  |h«  t«nM  of  a  contract  tucoetiif  e  acU  art  required  to  be  |verformed  whhta 
.  Ilmitad  periods,  the  leftral  days  od  wbicb  tlie  performaoce  l«  aHcgod,  ir«jtfi^ 

io  the  rfftpective  |Mriod«  limited  by  the  coBttaet  aro  not  aaierlal.  Aad  thoiRi^ 
.  tho  otxior  of  peribriaa^  la  palat  of  flaw  thoald  eaem  to  be  iaverted«  jreft  if  thf 

tiMe  le  laid  under  a  vetfeliefl  and  with  espreai  relereace  to  the  periods  limited 

hy  the  contt act*  then  Is  ne  rtpvfnaa^. 

Ih  declaring  upon  a  eontiact  pajablo  in  iuch  ^oode  on  demand  at  the  plaintiff 
ahoiild  wantt  It  is  not  suficient  to  aver  a  general  demand  of  goods;  btif  it 
•hoold  appear  that  the  plahhdffde^gaated  the  goods  whtdi  he  wantedi  ot  elea 
that  he  expressly  waived  his  rlgbt  to  sileet  and  gave  tl»  deleadani  Mtioe  eif 
the  wnivtr. 

Where  part  of  an  entlin  earn  dot  npo»  h  sealed  agreement  le  pay«tle  by  UmI»I« 
nentfl  at  fixed  periods,  and  the  residiia  in  q^iftc  articles  on  demandt  covf  « 
naat  will  lla  fof  the  laetalnMnU  befiMO  a  demand  Is  made  of  the  specific  ar« 


Taifi  was  im  actkm  of  cofveaant  tjpm  a  Mtkd  i^ve^ 
hy  the  {damtiir  had  undertaken  on  his  pait,  wAin  iknm  SKMhs 
ficm  tbe  date  of  tbe  contract,  (which  was  eorlf  in  Fehfuaiy)  to 
deliver  upon  the  banks  of  Cwmedicut  and  Pmmmmc  rimn  at 
places  designated,  a  large  qnantitjr  of  ttnber  of  ceitaia  descrip- 
tions; and  as  soon  as  the  keshoidd  be  disserved,  to  float  the  same 
down  said  rivers  to  the  fi>ot  tilM^tU  FoOm  and  there  deliver  it 
to  the  defendants,  at  certain  prices  fixed  by  the  contraet.  The 
quanti^  and  qoaliQr  fii  the  timber  was  to  be  ascfertained  by  snr* 
veyors  before  it  was  ioated.  He  was  also,  at  tho  saao  tiaiei  to 
deliver  to  the  defendants  diree  hundred  thousand  shinies  of  dtf* 
fisrent  denosninatioos,  at  prices  abo  fixed  by  the  eontraet*  The 
defendants  were  to  make  payment  by  certab  batahMMts,  d  pmf* 
able  b  money  at  stated  tknes,  except  one  fir  a  fifth  part  af  tfie 
whefe  price  of  die  timber  and  shin^,irideb  was  pajrride  m  such 
goods  at  cash  jNnce  as  the  plaintiff  ahorid  want,  00  damsad  aiar 
die  timberand  shinies  were  delivered. 

The  dedaratiott  altegeddie  ddhrery  of  the  rnqniMtB  t\vmik}  of 
tiakerondiabanksof  the  rivers  aibresaid  at  the  pheesdawpia 
tad,  and  a  sorvey  thereof,  'Hridiin  three  mondis  tnm  die  dale  of 
said  contract,  to  wit,  on  the  first  day  of  May,"  lie.    It  also  al* 
bgad  that  *^as  soon  as  die  ice  was  dbsolved  in  said  livers,  a»  wit. 
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CAio^,Ukf^,%mi^tm  tlrt  waik  Akf^Jtp^,^  tec.  he  AmmA 
SMw^.  C/iiiAiiitti  S  ^4  tibter  to  dwfot  of  Do^pe'^  PoOi 
ftiid  there  delivered  the  s&me  to  the  defendants.  It  was  fiirdiec 
aliened  thai  the  plaintiff  delivered  to  the  defendants  three  hundred 
tkmatmd^  slungka  of  the  deaoriptioaB  refuired  bjr  the  cootnct,; 
and  Aai  the  defetkhmta  adeepted  «Rd  ieedived  of  Ihe  ptaim^dif* 
ferent  parcels  of  said  shingles  to  the  amount*  6f  one  hundred  and 
twenty  thousand^  in  full  satisfaction  for  the  Whole  three  hundred 
thousand.  The  breach  6f  the  Covenant  (» the  pan  of  the  defetid^ 
apts  waa  allied  to.  the  following  «&ct  i — ^'that  they  had  never 
Ipraid  lha<piaiittiff  the  vahiab  of.md  timher  e«d  alun^eai  in  wmsy 
aad  goods  according  to  the  ccntract  aforesaid,  though  often  there** 
t^n^ttestiwly  and  partkuktly  at  Bmfmt  Hfiweaaid  upon  the  drii^ 
Wff  of  taid  timlHei'  and  shingles  as  aforesaid.**  The  defendante 
demurred  specially  to  the  declaration,  assigning  as  causes  of  de- 

tbXUVGtf 

^  t«  Ttei  Aft  d^^MMrion  «r>a  MipttgttiBC  and  eomndhaopjs  in 
IMffteg  thlitthetittbtelTtti  Amedtii  Aelbov  of  Il^f a^i  JUIRi 
« tte^OOi^day  cf  AprS^  wh«ii  h  an^MMcl  to Imv  bMi  tefivQMNl 
M  Aft  babh  «Nre  ]ri«irl  oti  Ae  irat  6f  May  (bttatting. 

'  S^  Ihat  ft  waa  alBi^tepugOBat  iar  aHegkig  tbkr  the  tfaiiea  haw 
dmt.  fbonittild  kfatktgias  IMM  dajifend,  aadtlnt  tbe  phiodfftat 
tkeaaiM  liiMMj^^biii  0Mlkit«di«draBdt#^ 
(MtfbfacdM  ftr  the  whole. 

■  &  Thatdi^  bMidi  ifra»iMiidl:afldgaed|iM«aailekdid«at 
tet  liid  tfifeadaot.  tamrakai^saidl  tis»gooib  wfakb  im 


The  i^mm^t  i^Btniam'itgtMbf  JfwiimkmAFailMekt 
d«^4AnfliNM,  tiid  bf  JPIrte*#*'iM4he>pWfio^ 

RmUv  J.  JfeBvawid  iha  ^fUkm^i^im  eaMh 
^  ORifa  etee  wime^  bribM  ito  Murt  iipoD^ 
*iciliirimittiiu   lb.aiiiAl0^ii#.iMllitf^^i5ieeaaw«^ 
tract  set  forth,  it  was  necesMrjr  tiuil  bealKMki  hert  jaiifaiiad  it 
M  tfl^y^t, ia evffa parftomiasiDe^iB  imtodmdly  amhittianpfe- 
Mdbi«k[>aq^]iddit^6atbepait  eCtbadirfs«te*^    Tbrnwrnm 
ter  IB  wlwh  thi»  ptefiNnaaai  »  «]fa|;ed.B»lM8  the.fir«o|(J9ict)a|i 
ia»tbe:darilaraii0D.    II  is  .eomtaded  tbtit  the , declaiatioii is  ^rHEN^ 
mt  md  eqatrtdirtftiyy  tii.  ^riD9tbe.tiBlb«te<hev«  basiiiflM^ii 
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4b«m  ft©  xlvM  nainea  m  ^  apeement  to*  ^  CW^^oaia^njh,  iwm 
die  pbce  of  ultimate  delivery,  before  it  was  ^  Stmm  r%.:Chambmimi'. 
phced  upon  the  ^anl^  of  those  rivers,  whefe.  t];Ke  survey  wi  iptec*^ 
fnediate  delivery  were  to  take  place.  The  averipents  as  tp  tlm 
time  of  delivering  the  timber  on  ibe  banks,  and  of  floatii^  tb<| 
same  to  the  place  offinai  deliveryi  roust  be  construed  with  refers 
mice  to  the  terms  of  the  contract.  This  required  that  the  timber 
^KMild  be  deKvered  on  the  banks  within  three  n^onths  fropi  the 
dat6  of  die  contract)  and  that  it  ^ouM  be  fibated  to  the  ioot  oC 
Dodge^t  Falls  as  soon  as  the  ice  was  dis^Ived*  It  is  accordiiig!^ 
alleged  that  the  timber  was  d^lrv^red  wdthio  the  three  ipomhsi  tqr 
^ty  on  tibe  1st  day  of  May  ;ai^d  that  it  wa^  Qoajted  as  «Qon  m  ^ 
ice  was  dissolved,^  to  l^it,  on  the  letKh  day  of  April*  Tk^  digr  ofi 
tvhich  either  of  diese  events  is  aSq^  to  have  happj^^iedy  es)j|^ 
cially  when  laid  under  a  viddioU^is  not  material4>rovid|3d  it  is  witi^ 
in  the  time  limited  by  the  cQntract;.  It  may  therefore  be  undetatooi)) 
ff  necessary,  that  die  timber,  was  delivered  on  the  lianks  beibro 
die  lOdt  day  of  April,  but  the  delivery  not  alleged  uU  this  firai 
Attjr  of  May  because  the  fatter  date,  being  widiin  three  monthsi 
satisfies  the  contract ;  or  thai  it  was  not  floated  t^  after  tbe^&sl 
dqfbf  May,  but  as  soon  as  the  ice  vras  dissolved,  which  equally 
satisfies  the  oootract.  The  aeemoig  repugnancy  in  this  partietilar 
K^  tlierefbre  of  no  impcotance,  since  each  event  is  alleged  in  cosh 
formily  to  the  agreement. 

*  The  next  objection  to  the  al!egedpQi:{QrmaiH»  on  the  part  of  the 
plaintiff  is,  that  though  die  reqcBsite.  quantity  of  ahin^ea  is  avered 
to  liave  been  delivered  lathe  defeaianta,  yet  a  lesser  quaSmi^  it 
said  10  have  been  received  \^  them  in  sa^iiraetioa  £nr  ^  tdbole. 
Were  the  acceptance  of  the  smaller  quantity  the  only  perform^ 
ance  alleged,  there  ii%ht  be  a  ground  for-this  objieccioii,  on  the 
jffificiple^at  an  acceptance  of  part  could  be  no  sati^aciion  for  the 
tfiioi^.  In  flat  ease  It  idloidd  app^u'  tiift  (he  dei^antd  eicj^fes^ 
Ijr  dfne&arged  di6  plauitiff  from  any  further  delivery  or  perf6rrti 
ahc^.  But  the  contract  in  du9  imtance  was  satisfii^-  by  tbedaliw 
ery  akme ;  and  what  is  said  of  the  subseqaem  aoee^taiiee  by  lh<i 
def^dantsis  not  repugriancy  but  surplusage. 

The  renwoH^  ci)jj|Bctian  ariaas  fraaa  the  maaaer  in  whteh  thift 
demand  of  payment  is  set  lardK    Hiie  ebjeetioi!  concerns  dhl^ 
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'S8  (TABBfi^IirfniB  SETPBEl^CDC^ 


'sk^^rZchamberim.  >ble  in  goods,  DO  demand  Ibeing'neces^My 
b  respect  to  tbe  other  instalments.     Itisnot  tobe  collected  from 

!'|li0*ibdaralkNi  Ait  any  actaid^caiaiid  of  piymem  Ms'niidi^but 
Mfrt^  jurf  that  at  the  final  delivery  of  the  ftdpmf  tck.  /Ab 

:  deiinad  does  not  appear  to  have  been  treQfniade.  It  w»at 
most  bill  a  general  demand  earihe  Idefehdahfs  to  pay  in  gobd^, 
without  any  designation  tf  sueh  partletdar  goods  as  fbe  phmtilS' 

'  wanted*    It  was  neeestaiy  ^ik^  {ftdtttBFeiAer  tt>  desognate  and 

.  eiaet,  or  expfickly  to  wai^  the^  right  and  iuaorise  the  defend- 
aois  to  dafiver  such'  goods  as  suited  tfa^  eonremence.  Without 
Mmb  the  defendants  could  noi  be  Ml)§ected  for  onntdng  any  at- 
tempt to  falfil  ihb  pan  ctf  'theh>  contraet  This  defect,  however, 
does  not  pevent  ihe  plahidff  Irom  recovering  according  to  the  right 

*  Mach  hn  beoome  perfected,  llie  fiuhre  of  the  defendanb  to 
pay  tfaroiber  portions  ofd^edebt  is  not  excused  by  any  thing^up- 
peariog  on  ihe  record.  We  therefore  adjudge  for  [tiie  ptaintOT, 
and  alow'hifea  le  assess  his  damages,  except  for  a  fifth  piurt  of 
his  denand  which  wlks  pityable  m  goods. 

PBCNVies,  J.  hantig  been  counsel  m  the  cause  did  not  sit  at  the 
nhd. 

Jffurifliii  and  PmUMfc,  for  defendants. 
JPfetefter,  for  plaimiA 


Chitt«ndcn  County^  Dkcembkh  TvbjIi  1836.— Ik  Chaikwit. 
Mmiifi  Ckiiie$ukfky6i  Trmman  Betmey  and  George  Howe. 

AND 

George  Howe  vs.  Martm  Chkienden  and  Truman  Barney. 

'  IfMVtta]  parcelf  ef  real  eitat*  ar«  ia  morlgaga  for  the  tame  debt  and  a  tliivd 
ptrMMi  bacomaa  inlerefted  lo  om  of  Uiem,  he  nay  taU  on  the  mortgagee  to 
baY*  the  dabt  apportioned  between  the  parcel  ia  which  he  it  Interested  and 
the  residue  of  the  mortgaged  prentiee*  or  for  an  aaetgaatat  of  the  ororigage 
on  paymeat  of  the  whole  sum  due  thereon. 

And  if  such  third  person  has  becoaie  intaiaeted  through  neeeuitj,  or  from  other 
motives  than  thoea  of  volunUry  speculation,  he  may  be  allowad  Ms'dioice 
vhtthei  to  take  ao  assigameat  or  hava  aa  apfoitioamaat. 


Digitized  by 


Google 


ffi4bl«  with  III*  morigHP*  ^^^  <>«  intMastofilM  third  porion  was  acqttir 


^   :  13^1^  ii»m€ff^i]irfi6  tenses  i«a«  ft  bHl  to  teei^ 
.wripck.ii^^-e^l^  «M<^il0d  19  (SkiMfiHfaii  oa  lbefiisl.de|roof 

daia-for  ele?ea  hi«AreflMd  slicii^il  4dlifs  wd  satj  six'  ecsii  ; 
Jtbebgsmted  4k^  Gf^m.^h^wkswfmoi^  purchiMd  die  es* 
lateof  J}ar»e|ipe|iflKef  <4i«»<>0i^^  Tk»ltaier 

!im«4aoss  lnIljii..w]|M»  JES^ftt^  ift^lhe  mortgaged  prassisni 
/tD<»Bistoralam^lfiedi<Mdtodi^ 
l()6ecces,«adeerti|Vi*e«i4iii|giUid^da^    works  aUia  the <4e«m 
of  Jerieo.    He  fuidier  Mied  thrtt^H  die  fim efiMSMd,. exempt 
.  aliQut  jEaxecre^oQ  which  the  beildiagft  ^loed,  wes  litmssd  eK  the 
ea4t  iride  cf  4he  highway  letdmg  la  Em^^  Aetihe  vriee  of  die 
six.  aeie  i»bce  with  die  buildup  here  a  very  sbhA  fffofdrt^psto 
tbe.vahie  o(,the  whdenortgagedprenuieif.wliiobhe.a)bged;to 
.  be  wohh  five  thoesaad  dollai^    He  then «elkged. that Irwiit; of 
executioain  {war  of  the  State  Treamret  agaiflsl  !Anrfity"*d 
)iiinself»  for  the  proper  debt  of  Bamejfi  y9^  le^c^d  -ev^lM  estate 
and  interest  of  Barney  as  mortgagor  m  the  six  acre  piece  Mfare- 
saidt  and  that  the  orator  purchased  die>aa&ie  at  puMid  avetiaa  duly 
holden  lor  that  purpose,  in  Nov.  1821(|  tt  the  piiqe .of  oad  hun- 
dred and  seven^  five  dollars,  which  he  then  paid  in  satisfaction  of 
said  execution,  and  took  a  deed  from  the  officer  duly  executed. 
The  object  of  the  cross  bill  was  to  have  the  sum  due  to  CkUtenden 
^apportioned  upon  die stx  aCr^  piece  aforesaid,  and  the  rest  of 
the  D^ortgaged  premises  accordiag  to  their  req>ective  value,  and 
that  the  former  piece  might  be  discharged  from  the  mortgage  on 
payment  of  the  sum  thns  found  chargeable  upon  it  by  apportion- 
jnent ;  or  that  Chittenden  might  be  decreed  to. accept  ^e.pfy- 
jtient  of  his  debt  from  the  orator  and  execute  to  him  an  assign- 
ment of  the  mortgage.  Hiere  was  also  a  prayer  for  general  relief. 
.  By  die  answers  to  das  biU  it  speared  that  m  July,1821,  and  pre- 
vious to  the  issuing  of  the  execution  aforesaid,  Barney  sold  and 
, .  ccHiveyed  for  his  own  bene&  ail  the  farm  aforesaid  except  tbe^^ix 
acre  pieee,  the  purchaser  havmg  first  obtained  the  parol  engage- 
ment of  Gov.  Cfdttendeh  to  relegse  bis  daiui  under  the  mortgage 
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0Wi^iid««^«lfi8fi«  1 1»  the  pen  this  jiatdm^.  A  «m 
CMtenden,  vs.  Jtitnu^Jk  Bht$kf  >  lease  was  according  eKecmed^willh 
H«tM  n.  OuSearfcn  Sc  Brnn^.  ^  out  any  consideration  received,  ia 
Febiuaiy,  18S2,  after  the  sale  and  oonreTance  of  the  aia  acre 
llieve'to  Hone  an  afoMNud,die  iteLann  briDg  indnoed  by  a  mmse 
of  obligatioa  to  the  puf  cliaser  arising  from  die  parol  piomiae  afom** 
sMd.  The  answevs  fordier  chowed  ttia^  Jte^ney  owaedbtrt  a 
iMie^F  of  iIm  cardiDg  and  clotUng' works,  though  the  mortgage  to 
GMr^^fwIafi  covers  4i!e  whc^  Ahesruig  wk&  n0Wha4fiijpoRlbii» 
eresa  bill^aoswers  and  proofs,  dieosiginal  bffl  baing  oken  as  coii» 
ftiped*  The  pro^  rekted  diiafly  to  ^e  valoe  o[  Ae  aewBkal 
pttts  of  the  roor^agedpi-eiBiees^aad  in  otker  respects  were  cefn«» 
sirtent  with  the  answers. 

'-  Mimf  tbr  die  orator  ifotae.-^The  oratdr  Ch&rge  Stym^  cqth 
leiidsy 

Vhat  tf  he  b  do<DpeIied  to  pay  the  amount  of  the  debtdilte' 
ifom  JSaHrney  to  OU^tUkdtn^  he  ought,  by  decree  of  this  courts 
to  hat«  aa  assignment  of  all  the  property  contained  in  the  mort* 
gage  from  Brnnsf  to  ChUtenden. — 1  Johns.  Ck.  413,  414, 
Chtiisi^rorfL.  WSiard:^^2  J^hns.  Ch.  660,  JKn^  vs.  Bddwin. — 
%  ^4km.  €Ju  9»4,  SeHi  vs.  Bedind.^l  Madd.  336,  250* 

But,  inasmnch  as-  CHuHenden  has  put  it  out  of  his  power  to 
aes^  the  premises,  having  diqK>sed  of  the  Burr  Ifubbdl  farm  the 
eraltMr  contends  he  ought  to  be  hdden  to  contribute  his  propor^ 
tioBonly.— a  Madd.  237.~1  Johns.  Ch.  412,-1  Johns.  CA.430, 
Si99en9  YS.  Cooper. 

•Adam,  fiar  CWttemfeit. — On  the  part  of  Chittenden  it  is  con* 
tended, 

That  llie  pvcd  conveyed  by  Bomeyin  July,  1821,  having 
been  rdeaaedfiom  die  mortgage  before  Sowers  purchase,  b  to  be 
InMLout  of  the -case:  particuhurfy  as  ChUtendf^  bsm,  received 
BO .  oonaraeralkm  tBerefinr. 

Chittendm  is  wflling  the  whole  of  his;  interest  siiould  he  asi^ 
signed  on  receiving  the  amount  due  him* 

That  he  has  a  right  to  retain  all  his  secoriQr  until  payn^snt 
of  the  whole  sum  due  to  him. 

That  Hfiwe  having  purchased  with  full  knowledge  of  defencl* 
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c*"«iij»rA*tJOF«VEl5ie»w  k 


Il>mej'  mxald  bsv«u  <  ciuifivM»i» v<.  Barney  i^  £t<Hc^. 


^.      flbwetf.  aiTr^rfm*  ^amei: 

•  Thai  if  it  vttA  6ucfa  a  cee,  JB!niI»  has  ctohe  nidtliing  to  i^fid^ 
liim  to  a  decree  iii  his  iatdr. 

RMcfc,  Ch,  dislttfered  tbd  opitutai  of  ibe  CouH. 

The  court  rticogiute  tbe  dbcdnne  of  equity  that  wb^  n  cjhsr^' 
%it  hurfbeiji  x^sts  iipoti  djstinci  fuibids  o^  poHioiis  of  pfop^ty^  attd 
a  diird  person  hfitdthei  mtetested  in  one  of  them,  he  has  ft 
fig^  to  tth>wthe1>unlifiiiti^  idii  odier  fiind  or  estate,  if  tbe  b^ 
terests  of  theincHiiilMbcerBre  nott&ereby  impaired;  of  upbti  difip» 
dbargmg  the  ihcinnafeeiice,  to  have  an  assignment  of  the  prior  Mk 
i^rities ;  ol*  to  btfve  the  hurtben  apportiooed  upon  the  several 
]^«rt8  of  die  property  charged,  so  that  his  share  may  be  pre^erv^ 
ed  to  him  on  disohargiog  a  jim  proportkxaof  the  g^^nerid  humifn^ 
brance.  It  is  sufficiendy  evident  AH  die  firliit  iMAt  xff  rdief  ia 
not  applicable  to  a  case  of  this  description,  since  the  court  can* 
not  jusdy  deprive  a  mortgagee  of  his  security  npaa  die  whole 
of  the  mortgi^ed  premises.  We  can  only  regulate  his  manner 
of  holding  die  seeuriljr  aed  enforcbg  payitlem.  It  is  also  said  by 
die  orat<^  that  the,second  mode  of  relief  is  not  to  be  applied  here, 
because  the  mortgagee,  subsequend}rtothe  orator's  purchase,  haa 
fdeased  ft  part  of  the  memgiced  prenises ;  and  tfaerefcre  iliic 
the  ojfater  is  endtled  lo  an  apportitoment.  We  think  however, 
that  either  of  the  latter  modes  may  be  properly  decreed 
<tti  thi^  oecasion.  We  are  to  look  ^  the  equitable  situation  of  th6 
property  at  the  time  of  the  orator's  purchase.  At  that  time  Chil^ 
fnriioe  iTfli-1  hi  nn-'-'t^'""''  nr  —^-^  ^*^'o' '^  ^^^^i^'^^  ^^^y 
oahiagrantee  that  part  of  die  Ji«ii00  SmtifTtai^e^^  lhemi4 
ttil  Uft  msuiilf  mb  1906  die  reteftUns  «*Mci  <^*  '^^ 
iitbeeatateby  yriMBktasigpnwwterafy^^ 
Ta  MdoaidiAlaBltdiMlae  midd  be  to  puudi  ihe  aarfiyigie  Ibr 
tlie^xetfeise  6f  duit  beoo^ence  bf  idd^te  waviodaoediofia 
Ibfttdi  a  patt  «f  Ub:^Miiri^. 

Ab  die  oimtor  vn$  pfckakiy  inflecHeed  to  sake  die  ponJM*  fa|r 
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HUi^'^f^JkUimJkH  k  Bitmi^.^  heVet  chmLt^Btjl^  tfutt^fa  mem" 
spimdaljbr   or  volunteer.    He  is  dierefore  to  have  AitC  ehtnte^  - 
bcfemen   aMgnment    end  apfMvtiennient,    whkb  under  otfier'^ 
ciamttkmmceB  woidd  mare  prepertf  test  with  CAAlejiifeii.    Hie 
orakir  will  be  permitted  either  to  pay  t»  ClA^e«£feiv  the  amount  ^ 
of  diia  debt,  and  take  a  conveyance^  ef  all  the  property  now  hold-  - 
enby  the  mortgage^  dt  to  pay  potik  proportion  of  the  debt  as 
the^fajue  of  the  orator's  pt^hasebeata  to  that  of  ail  the  edtate  • 
hoIden«ki  security  >--^MfaepwiMr  a  oommoo  decree  of  fDteolosura 
inftrar  ot  Chiitmii»  U^  tAab  Afl^  tad  in  either  event  ik  decree  '^ 
passes  agaiDSi  Barney*    To  enable  the  orator  to  avail  himsetf  cf  " 
thtf«dtaitNiti<rahe»e  ghwb)  we  &)d  frcmidie  evifcneedie  vtAie  bf^"^^ 
the  orator's  puscbase  to  be  three  hundred  dollars,-  and  thid'oMi^^^^ 
ifknaining  estate  lobe  fourteen  biindr^d  dollars..  -  -^  *^*  cM-*-^^ 
<Mkfi)^lblG4N»Mitor  J%Hj^«  -       .       -  -   -' .  — *  c;  :-l  .1 

iWiiias;iht  Ctfrfrtitfiii,     -*^^-''  ^"  ^-  -<^-''^ 

Fkanklin  County,  Januaht  .Tchv,  1827.  ',  V"^,^/^ 
Satmtl  SimUiir  and  ;ifidktt2:^i«Ur  vs*:  WOUMi  O.^tikhmip^i 

A  «Mii^ni6ir  kctTng  tfi  juilUe  of  tbe'  p*Bce  fox  the.  whblt  i ta to,  «fty  &yrfu)i^  ^pt.  . 
a  «<Mi(f}'  4<M<i  vrto,  to  b*  -iMVcd  t)«t'  of  tite  rstttrty  in  wMtb  K  hmiet  siid  hr"^*^ 
msd*  raturnabU.  .  ?'*/^0 

Ib  Aiu^bn  ol  deta  on  jaU  bond  Ibir  «Me  iui»du«  1«  equitjr  to  tli#  fetedltdir 
MftjF  te  rtcaroNa  by  Hit  fumie^of dMsaftii.  '  'o 

^ms  was  a  wjt  ofeiTsr  to  reverse  a  judgMent  of  the  eountj 
iowtr rendered  at^ril  Term,  1836. 

Theoq{ioa)aetion  was  debt-on  jttl  bqpd  iocopuBon  fiQra.llka;,,^ 
Wfitwasdireetedto  the  proper  officers  of  CMleMte»eouaty»whoi9a.,.2 
die,4efendaBts  residad,and  there  served  and  made  lecoraaMe  la.  ^^ 
tbe^^omly  court  of  fVatiilai  county.  It  was  signed  hf  the  Aip^,  ^^ 
SeikWetfwn^i9L  member  of  the  ExeaUm  Cptiacjl  and  mvc^iMi  ^ 
in  t^  coMPlJf^of  .FVwttiKa^  vAo  bg:  irirtae  of  his  office  of.  toma^ 
kr  apied  the  writ  b  these  words^  ^^Seth  Wetman,  Juitice  ef  de 
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pltaAect*  dp^^  dttteoietit  tbNt  tfie  Imt  ^  not  f  fivMM* Vt:  Vtii^o^ ' 
■fq^  V  W]r  ^io9f;t<aat  authori^,  tiid  shoidd  buire  been  aigiQeil 
by^the  clerk  or  one  of  die  jucigeB  of  the  court  to  wluch  it  mm 
iii#de  xetumable*  ISiis  plen  beng  overruled  oo  demiinremi 
a  jpdgmem[i)f  r^wndtm  imttep  avtrarded,  noit  eiT  factum  in» 
pleaded  and  fiaal  judgment  renderecl  fisr  tbe  plamtiff  at  the  tmia 
aforesaid.  The  jud^ent  was  entered  up  for  damages  and  costs 
onjtf,  the  whole  suni  due  to  idie  pbii^tipon  ib»  original  jud|* 
meot  and  executioa.with.  iiiterest  beii^kichided  in  tbe  daouges. 
Upon  this  the  present  vnit  eferrar  w«ia.  brought,  assiging  for  er* 
ror  tbe  decision  of  the  couo^  opqrl  upon  the  plea  m  abatement^ 
and  the  form  of  tbe  judgm^.  in  chieg  alleging  that  6e  latter 
riiQuldkaTe  been  entered  upior  debl,  damages  and  oosle  «id  not 
lor jdtsaQ^gef  and  cQiU 

Bail^>  fiir  the  plaintiff  in^rfOir. 

I.  As  to  the  first  and  most  important pcant  it  faicMtondedtliflt 
there  is  no  such  o£cw  or  ma^strate  kmyicn  to  Mr  etanrftmtoi 
as  a  ^^Jfuikt  of  the  Peace  for  the  whole  ttate^^  but  as  it  is  bci- 
d«ital  to  the  office  of  CounciQor  or  Judge  of  the  Supreme  Conn. 
It  should,  thaarefore,  appear  upon  the  fiu^  of  tbe  writ  whether  tbe 
person  signing  it  claims  to  be  a  justice  of  the  peace  throughout 
the  Mate  from  Jlia  bcAng  Coimeaifir,  c^  bein^  judge,  diat  :die  Qpi» 
postte  party  may  have  an  opportunity  to  traverse  the  fiict  that  be 
ho^  d^e  oJSce  6019.  whichhe  4^QV!Qsbi&authnrity  to  sign  the  pto- 


2.  But  if  tlus  were  unneceas^rjf^it.  it  ja  dlepied  that  iny  Juptica. 
of  die  Peace,  Councillor  or  Judge  of  tbe  S4q>rame  Court,  coutA. 
hwfully  sign  the  writ  in  question. 

A'TdsBce  of  the  Peace  may  sign  process,  retumabte  before 
himself  and  direct  the  same  to  be  executed  in  any  county  in  the 
staAfJ^JRet;';  Btat.  p.  136,  t.  9:  Be  may  'itso  sign  a  writ  re^ 
torJllAfe  id'^die  County  Court  in  Ae  County^wbere  he  resides  Hi 
is  tS'be' served  h  such  codniy.  But  he  cannot  issue  a  writ  to  be 
servfit^ln  another  coimty,'  made  returnable  to  the  County  Couvt 
m  ffiPowh' county  or  in  any  oth^. — Rev.  Stat.  p.  63 — 4, 1.  24. 

Tfefstatute  expressly  confines  toa  Judge  or  Clerk  of  a  County 
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3V        CA^^^^^lPi^^^^^ 

bB\macle  inw^pthe^p  PP"?^S — ^^*  '^^•-  P^  64j^  f^  24*, 

^he  enumei;atjpti.of  certiio  pffifie^-s.wbo,  we,,  in  .ei|^r$$s|.tennjf^ 
)bn\powered  to  «gn  such,process,  pepe3safily  .exclu4esi  a^  o^^^ 
imd  leaves  no  rc)om.for  iipplicfi^pii.orjpresij^xpptipR;!^ 

3.,  It  is  contended  that  jthe,p9^^rs  pf  a  Counp.aipr,p>r,  Judgp  jof . 
the  Sypreipf  Court,,  is  .a.Justipe  pi  Ag  I'eacei.ar^  pp^xtpnsiy^ 
with  those  of  a^  cpipiifjpn^/Ju^tic^,  of  |h^,  Pwce,an4.Aot^efite5j 
unless  a^ant  of  other  pr  larger  powe?9  tajtheip^  can.be  ibovqps 
Biit no, statute  can  be  found  which  cpi^ers  5>p  ,thenai.^nipfp^^xto)t;,  ' 
sive  powers  ^an  any  yna^istrate  posse§9^s  in^his-p^  cp^ity •,    TJ^^ . 
constitution^of  this  slate  e'xpres^^  .declaifes;thai;^"aye}y  raetj^^^^ 
of  jbe  Cpuncil  shall  be  a  justice  of,,t})e^cQ.fQr,thjp^^^<^]^..st{^Q^^ 
by  virtue  of  his  o^ce.*' — Chap.  2,  f.  11. 
^Now  what  wajs  intended  by  the  words  ."  Justice  pf  the  Peac^ 
for^thjB.wJjple  state"  ?  ^  Cle^l^. iWs, and  TO^l^i^gmore^/thj^^  \ 
Counciflc^iniek  exercise  the  powers  of  ^a ,Jvi*tice,pt^thes^Peapg., 
m  any;^i^Qtjrjtt,Uip;jt^^^^  Hewy , 

accordiQ^l^^  iii  any  county  ^ wliere.^he  ipesides,^  or  y^^  for. the  .timj9 
being^  sojeiraizQ..mapriageji^  adnjipister.  oaths  and  take  ackpwji- 
edgments  of  4ee(Js,  try  causes.fcc.V  m  die  §ame  majmer  and  with, 
as  full  autl^prity  as  any  other  Jusuce  of  the  Fe^ce  j  but  he  can-^ 
not  issue  a  w^it  bearing  date  at  St.Albans^m  FrfiLvJctin  Counttf 
returnable  before  .himself  in  ll«4(^am/C()ttn/y,  and  to  be  served  in 
the  County  of  Windsor ^  because  no  Jfustice  o^  the  Peace  can  do 
Ibis.  ■'* 

4*.  But  it  is  asserted  that  Cpqncillors  hare  been  accustomed  to 
sigQ  writs  to  be  served  in  any  county,  and  made  returnable  to  the 
County  Court  in  the. county  where  the  writs  are  4^ed«.  Thia 
custom  is  denied.  The  practice  msiy  hi^ye  pb^ui)e(|  in  pn^  or  two. 
counties,  but.  has  neye,r  been  geperalj  and  it  is  JtieliQved.  thauj^p, 
inst^es  are  yery  rare  of  an.{}t^l^pt^by  ?t  Cpuncilk^  ^,ei^e|r€iQ|^. 
the  .power  in  question,  Ai^ds  mpreover^  ,aa.  jthebci^usto^  if  it  px,\$u^ 
13  opppa^  tothe  es^prea^  language  of  thQ,statute,.it  is  incu^itb^Qt, 
on  the,  party  who  alleges  its.existence^  ^make  i^  clear  and^at* 
iafactpry  proof  of  it. 

But  whatever  may  have  been  the  practice  in  some  counties 
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^ilin^^fgcidMtC  6t  lriidv^6tttace>  hfe  con^HTfankym,  Jan/ 1827. 

ceived  thaty  in  a  goviemiiient,  where  the  pow-  f  &*nu:2a»r  rB,Cadcomk^ 
•elrs'ttid'rf^lw6f'e+tei5^  6fficiir  k^e  defined 'with  great  care  ani 
'']prici$it)ii,'iio'jlei?s6h  can  be  perihftted  to  prescribe  for  authority 
*&  ""d^'Wite  or  othter  process  of  courts  of  justice— esjpeciaDy,  at 
*|to^e4iTjr\'ji  |)6Aod  of  oiir  history,  that  no  custom  6r  lisa^e  can 
•yfa^e'ilcciiiifefei  Wife  io^  <if'a  la!V  in  oijpbsidon  to  positive  6'nr 
Bbuhents. 

%  •ifhe'acfi6n'beIoW  haVinWbfe^^ 
^hi^ttt  blight' v^'llkveh^n  for  the  jpl4intifl[' to  rebover  liis debt,  dam- 
feges,^.  iidnbt'his  dkma^^^ '  only.— ^1  JSi^cAJ.  'Pr.  ^03. 

•  •tffa&'atift 'bb<)&, 'Y<ir  the' deferidaAt  ^ 

^tte  YsuthoieJijr  *oV'a  Councillor  is  the  *same  in  'ev^ry  coaiilv, 

Ifoli'b^ie  is V:^#i&by'^  P^'(ie'for 'fee  whole  state,1[{e  is  bf 

'dbUifefe'tL  Jilitice  bf%e  '?fetiec'l8r  eiicli  county  in  the  state,  Ifcs 

V(&1  isYoV^die'dfie  in  WiidhVe'r6srd6s  'j  'for  tiie  greater  ihclu^ 

i!tie\^:^Pide  ofiititiition  6f  ViMira,  ^(iK(tp.  2/s.  tU 

'A^k  irfa*?&6  8/  ?«c  iP^afe  TorlMfe  cbtihty  Bf  iMiiWKm  he  tiify 
ia^^tfe'i'i^Uftliitte  ^to  *l»VaiitK;t  '<?du%  'CoWrf,  -and  to  be  ex!4- 
'ttited  &Vhe'yib'e  fe6urlty  5  Whd'as'hb  Wtliority  is  "not  c6n&edia 
ue  cbun^  of  FranUlin,  but  is  the  saifi'e  b  CKiitefikm  County 
fts  in  &is,  it  T6II0W8  that  all  writs  si^ed  by  a  Councttlar  may  riin 
W>  CAttifen^n  Coiimty'aiidbe  tliere,  executed.— t^e  'Statute. 

it  has  long  been  the  practice  In  erery  county  in  the  state  for 
Councillors  to  sign  writs  'retiirnabTe  tt)  aiiy  Couii^  Court,  *an^  io 
be  executed  In  any  county  in  tlie  state  ;  and  suc^a  practice  for 
k  lon^  course  of  years  fs  sufficient  to  show  that  the  statute  has  al* 
wqys  been  construed  fb  cont^ehded  for  by  ^e  defendant  in  error. 
^ut  af  it  be  thought  by  the  COiirt  tliat  Uie  coiistruction  which  his 
always  been  given  tb  Uie  statute,  and  which  is  cdhteridted'for  by 
|ii^  deienduit  iii  error,  is  riot  a  mie  one,  yet  the  coiirt  will  not 
pvJEJ  rt  a  Siffererit  one  if  Ae  consequences  are  likety  to  "be  mische- 
ViouiL  ejqpeciany  as  it  Is  hot  material  as  respecis  luiiir^  ^kctice 
SfKicn  way  t)^e  law  is  sbttled  oh  that  point. 
^.;  ^Be  Hidgment  ot  the  Coiirt  bfelb^V,  TKki  Hie  ifiid  WOKam  rJ- 
c(yv€r  of  said  SinctaCr  hu  Sdm^ei  ind  itiostj  lina  not  for  debt, 
dances  and  costs,  ii  ii  matter  bjf  (orih  ilrid  ho  ground  for  ^rrbV, 
especially  when  there  is  no  pretence  that  the  judgment  was  reo^^ 
dered  fi^  too  large  a  sum* 
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^.:lf.  ivifim  iaaisted  in  support  of  lUb  writ  of  modi  th»t  Ofeomicft* 
JnrlbaflLiio  autboori^  to  «gii  a.  cotmtjr  eoun  writ^jto  be  perred  mt 
§(jh$e^mty  inwUcb  it  is  jwd^  returnable^    Tbo  flMata:^^!* 
acts  ^tbat  ererjr  writ  or  proce^a  r«tumabl0  to  ai^  eow^ty .cq^gft 
efrithipthis  state  ahallbesigp^by^  a  Judge  or  Clerk  of  tbe  Qgunty 
<(0Mrt  ID  wbicb  tbo  cause  iato  be  trif^d,  or  bj  a  justice  o(  f^ 
fMcacrf'theaam^^iiiil^^"    Ti»l9  i^  if;  would  se^  ^a^^mff^ 
wxiti  wben  signed  hy  aj^<f^  was^a^  p^cti^  avails^. ^ 
tnrei7  purpose,  as  if  signed  by  tbe  Clerit  cir  Judjeof  the  Cowt^; 
^w4  Attt  die  ooly  que^tiiKi.WQuI^  be^wb^dier  a  Ccnmcillor  is^ 
jJuatiQe  of  (be  Pe^aee.of  }be  counqr  ii»  wUcb  he  resides^  so  as  ^Ip 
(Hike  tbe  authmsby  here  .cooftisred* .  But  ibis  enacftpient  is  mp^ff 
iiiasfii^,su*eeded  by  saotbeTj  '^tb^t  all  writs  or  processes  signed  bj^^ 
Judge  or  Clerk  of  tbe  Ooaetj  of  S^/fteam.  Court*  .aa  well^ijig- 
imd  as  jodieiali.  shall  rm  into  mf  oouofy  or  fl^ce  mtlm  4)gs 
.atitet  imI  bfi  dlieM  e»0|ited  by  any  o^er  to  whopi  directed*" 
^The  censrtwtiop^yop  tbese.two  provisioiis  of  the  statute  hn$  ff- 
s  .ways  beeiif  Jdiai  a  e^ntnon  J^vtice  of  tbe  Peace  for,  the  covfi^ 
could  pot,sig9  such  writ,  or  perhaps  any  County  Court  writ  to  be 
aerved  in  another  counQr.    It  would  therefore  seem  to  result,  diat 
;|)m|  right  of^  councillor  to  sign  a  county  court  writ,  is  not  expressly 
^  fooferred  by  any  statute.    The  officje  of  Justice  of  the  Peace  for  the 
,  trbple  atate^.asiacident  to  that  of  Councillori  is  derived  from  the  ^^ 
.^utioQ  }^  tbeconstruciiooof  the  constitution  as  far  as  we  are  in- 
foAned  has  ever  been,  that  the  office  of  Justice  of  the  Peace  through- 
out the  state  includes^at  of  justice  for  Qvery  county  and  place  within 
die  state,  whenerer  necessa^to  be  assumed,  or  understood  to 
iustam  an  act  of  a  councillor  in  his  capacity  of  Justice  of  the 
Peace*    When  the  autbori^  o£  CouaeiUors  to  sign  these  writs,  a» 
Justices  of  the  Counties  where  the  writs  issued,  was  thus  estab- 
lished, it  came  to  be  generally  understood,  that  such  writs  by 
them  signed  were  not  limiled  by  the  local  jurisdiciion  of  the  Coun- 
.|y  Coi^rts  to  which  they  were  made  returnable,  but  might  run  to 
^e  extent,  of  their  own  jurisdiction  as  Justices  of  the  Peace.;^ 
Whether  this  condusion  was  correct  or  not,  it  is  settled  byprac- 
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i<<lio'trwli»gMrilMi<faiwihiil»Jioi«dii^  (  MmmMmiOmk 
md.    And  there  is  the  less  occasnoa  toimf  jterhiY-Hfc  CMMH. 
m^i  itetf -M'isCMiattet  of  bdiifeifiiioehow  the  farar  on  %n  ^oint 
^t^    No  evfl  cia  resttk  from  the  pbwer  thus  exerctsed  bf  itmie 
^-ffMigjMMe^  ;  it  is  Ae  peHbraMiee  of  an  act  almost  i9iii>%  dEn- 
^isierial,  and  is  but  like  inc^e&t  step  in  pursuit  of  justice.    '3 
^''  As  to  the  other  ground  of  em>r>it  majr  well  be  doubted  at  «Ms 
^tty,  wbedier  a  judgtaaedt  shotdd  \m  ri^eiBed  beoiu!te  A  iiikm^ 
^Mhe  tnr  ^dtaAndinXio^  ilas  Kilied  teibe  sum  retd^red^  1B%t 
'wUaoot  disckHiig  tUs  as  a^g^eira  i^Aikiii^  t^^  8ir9  0r'^piiri§b 
-dttft  die  sui)^  ari§adfg€id  ttr  die  piainttf  bekw  was  properiyr  ntet- 
^efedasdaniiiages;    TheT5th  sectkm^f  "die  judkikiyact'dfllW 
Sf^btes  to  actions  on  borrd^  ynUt  a  penal^  where  the  pax^  is  mtIo 
1taresaccessiveremet&es,asi8tsoii(eMipfaLted  bseedoa  M  of  iIIb 
'UtanestatuteybutistotriEehiswhdesaiitfaeiMaatoBDe*  iotbisekii 
ofbottdswas  tbeoneinqw6sdofi.  -  Here  the  fnaaljudgmnlikr 
^^he  penal^*b  Asqpenaed  widli,  ^dlbe  Miirtiaaullmiiad  a»  oms 
tv  gnre  judgement  Toht  wfat  is  due  in  e^pdtjr  asd  gcMd.' 
4l  istmeAataonameis  given  to  dMsraaBer^ 
it  is  not,  however,  die  nominal  ddbt  sued  ft*,  nor  cwit.'] 
with  strict  ^opriety  be  eaHed  a  part  of  that  debt,  (whttre  die  eod- 
ditton  »  not  lor  the  payment  of  a  tesser  sum  in  moner,  but  ISr 
\he  performaoce  or  ferbearance  of  a  eoUatersl  kct,)-  but  is  m  tntfi 
the  damages  sustained  by  the  party.    The  entry  of  judgment  2i 
ihis  form,  when  justice  is  otherwise  done,  cannot  be  alleged  as  tBe 
ground  of  error.    The  judgement  of  die  County  Court  is  then^ 
fcre  affirmed.  .       -  <   - 

J^atZey,  for  phundfi  in  error.  '  ' 

jif^St  and  Davif,  for  defendant  Sn  error.'  ^  /  j  -  -  ■ : 


ApmsoN  CouifTT,  Jakuabt  TfiBHt  Itet,  ^ 

J)km  ssretairBt  between  A  and  B4  thit  the  leuer  aball  ralee  ft  eihsls  efsp«r> 
I     ilMiRf  vp«B  tke  Iftftd  ef  A«  4oee  aot  aowaat  to  a  Icaw  of  tb«  laai.         ' '-? 

l;-'''  -  ■  •  ■    ^   ••  • 
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cnrcd^  tbreihed  and  dirided,  doei  not  work  a  Mtertnctt  of  tlie  ibare««  ;  .,  . 

barn^^udi.  taking  is  not,  of  courMi  a  icciipaf«  U>  lb*  oft««c,inaktq^lfi«^a^ 
^adhm«nt. 


QwitiMoimvdt  l)y  l>»^4ffiiait  jMito|h  ; ) 

Tto  4»4gbal  aeiion  was  trefinqwas  fcH*  taking  MkA\<tHtfms4iHt^ 

'mm  iteMM'^MdTJtMgiiieBtiend^  flie|}kSiitiir|tlieilef«k4^ 

«4li4ilMaMiMfteriMie}««ned^Ae^^ 

Am  difwimirt^  nftwted  nMe  opem  the  defending  %md^  fcudf^ 
ofitilfteatupaiiAle  iUHdm^  tt«hiii  to  wit.  mwt^tfae  d^fandaAl 
flbouM  6ai  ttma^M  omlmif  of  ^  ^ed^  fhnlier  was  to  do  titer 
laboT)  andl'wken'tlie  wheat iHrac  hanreflisd  it  was  4af>e  secured %)f 
the  flefendiit's  bam-Md  to  telfareabed  tut  bf  JTdmiei'  and  di-'' 
▼MM  effuHof  ^botweaoA  them.  Tka  wAtstk  the  wheat .  wte  cut 
«ad  mAdBl^  in  the  ield,  -dtat  jnitivSk  ht  trhibh  Ais  actieto  tra^ 
broo^'m,  ^e^ilTof  tbe  i^faeat  ret^pa^,  Vaa  attached  hy  ifao 
pUintiffy  as  constable  tX  JlidisM^  as  the  property  of  F^rnner  at 
the  siut  of  one  SotMiard.  The  .plamdff  did  ndt  take  adtcial  pos^ 
session  of  the  wheat,  but  left  jt  m  die  field,  leaving  a  cop;^  in  tho 
fbwn  clerk's  office  and  also  one  widi  Farmer.Thut  afterwards  the 
defendant  took  theVheat  flnfl  deposited  the  same  in  his  bam^ 
and  for  thk  taking  the  action  is  brought.  Wherefore  &e  defend- 
ant objects  that  upon  these  tacts  the  {Jaintifr's  action  could  noft  be 
sustained.  Beit  the  court  ovem^d  the  6ti)eeiibn,  and  decided 
Ihat  npOH  these  iaets  the  defendant  was  liable  to  the  plaintiff  b' 
this  acdoiK  71»  whfch  decision  che  defendant  e&cepts^  ttcr^' 
The  common  error  was  assigned. 
Plielps  and  Solaccy  for  the  plaintiff  in  error,  made  three  pomts/ 


Digitized  by 


Google 


wi^JSimmi  ni^aw^dm  the  biH:  ^  eieipif  »mfH,^ep^. 

e<tuid  divided* 

«  Jk  *If«F«r»er  bad  «gr  inlereM  ;in  the  wlMit  «t4be  tiine'of  ttie 

ttttafchment  he  was  at<nest  but  a  tenant  in  common-  with  Bishops 

acoordkig  totlw  eaaeof  Fo^te  and  lAtdifidd  vs.  CbMn,  S  Ji»Aii». 

Ayw^l^s.  AnA Biafcy ^beiag  ^Haaatm-owiMPOto  iwtb  the  ^iffil^r 

caiiMt  beJkys  taiinifttrastfpaisiDr  tt^^ 

lioi»  0(  die  .pnqfierljr«; 

aU;  *ShaattaBbiBettt  vma^void,  theilaWiondep  wUch  JDi0ty  aeied^ 
iM^ea^endiiig  lochia  o^ae.  Tbe-etatemeitt  of*  llieeasri^  vafij^ 
aWL  |»  diov4baa]9«iirdfi]F>  of  extending  the  ttatule  t9  it. 

jEbmkgi  for.the  delndant  in  enror<«     IVeviaiis^^tO  tiiefliml  ^ 
viaiwr40f  die.gmB|.  JRpmer  hadihe  sole  interest  therek,  or  at 
leagtthgi  exduaixe.  popsessiony.  and  this  was  the  subjeot  of  afiiieh* 
ni^.  ...Tbe^officer  by  his  attaofamentysiicceeded'to^att  ibe  ri(^ 
of  ^.^anoNrr  and  acMjuired  the  ex^usiire  posseseioii^es' aj^M^ 
Biihopn    Biihtfflt,  h«lf  .of  the  grannyOii  a  final  diviaioih  k¥i  be  le^ 
fm4^  #&  rept,#nd  in^phes  no  interest  in  bim  befeff^  the  ^MmM^ 
Tb^ppm  i»  lik«irthe  chaftering  «  vessel  upon  Lttie  Chmnflam 
for  ainqiety  pf  ^  eanii|^s» in  wbidii  ease  itis weikm^^^ttod^ 
that  until  a  division  of  the.earning^^tbe  yight  4o  colieat  dievfkBos 
sides^whoUy . witli  the  hk^  of  the  vessel*    Admitting  :(bf^,  JPftm^r^ 
er  bad  not  the  entice jnt^rest,  yethe  w^  at  least  a  i(^niwt,in  oonh'  A 
in6p.of  thegraini  aj»d  wh^  the  interest  of  ob/b  tentint  in  c^^nutton     | 
of  a  dfatlel  is  attached,  the  entire,  ^ati^l  x^ajr  .betakea  away  bjr 
th^Q^cer  who  ac^piin^  for  the  tims^  being,  an  exchwve  nf^  of     / 
possession. agaipst  the  otber  owners*.    He  cited — Eqh  AlP.     • 
404^— J?tt/.  JV.P.  85*r-.9  JbAjM*    1Q8— 1X3.— Sott,.  398.—    / 
Dqj^  6^0.— Shaver,  169.— 15  Johm.  179.-r-l  JBo*^,  367,—/ 
3  Jighm.  175.  ^^^ 

RoxoSy^J.  ddiveredtbeo|ttnionof;the  court. 

We  are  satisfied,  as  well  from  thdnuthprities  con&ulted^  as  from 
the  reason  and  jusdce  of  the.  Cfpse,  that  Fonaenwa^  not  to  have, 
and  did  not  acquire,  a  sole  and  entire  interest  in  the  cn^  of  wheat 
at  any  period.  He  could  not  derive  st^ch  an  interest  from  aiq^ 
estate  in  the  soil,  for  be  had  none  beyond  the  naked  right  of  rais- 
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ngle  crop,  operateg  as  a  lease  of  the  laiid*  BMep  mi  Fmrmtt 
mM  to  tak«ki  to  have  had  a  joiAt  ihterest  in  the  crof)  Ht  the  6me 
of  l|^e  attachment— -Cro.  Eliz.  143.    JIart  and  others  vs.  Ce2s|u. 

Admitting  that  the  share  of  JParmer  wasiJBhjii<i<b1iMiiJhillfitiiil 
before  a fipal.divisioDv^i'duc^^t^^      no  mscmiim,iwiw^t»wmr' 
trqu^itt  aod  wamng  the  yiswitinn  whedKMbtiw*i<i>fiMiail^wMB  «rf^ 
ficiontljr  coakulmiisied  to^h^d-Ae  jAopertjrv  it  venTaiiis  to 'be  con*^ 
sidefed  whether  the  subsequent  aet  of  SisKop  m  removing  the 
wheat  to  his  harp,  rendered  binx  linble  to  so  ACt^oa  of  twipaiii 
By  the  contract  between  Bishop  and: Ammt^  Miseperaaoe  ef^ 
their  shares  was  to  takephce  till  the  wheat  wasdireshed  in  JBU^ 
opl'bam.'    Each  party,  and  especially  Bishop^  had  a  manifestkH  . 
terest  in  tiie  due  observance  of  this  stipolation ;  ibr  it  would  be  ex* 
trembly  pr^tidiciai  to  fanners,  if  crops  wluch  they  aUawto  be 
raiiad  on  sAnres,  could  be  transported  from  their  premises  before 
'  a  r^ular  and  ult&nsiB  divkion.    The  attachment  did  not  efiect  a 
legal^  seterarice,  thou^  die  officer  took  one  half  of  the  wheat 
which  w^  reaped ;  because  many  things  might  happen  to  ren*  ' 
der  this  premature  and  pardal  division,  as  unjust  to  Bishop  as  it 
was  vepngnattt  to  the  terms  of  die  contract    The  interest  of  Bishr 
op  ibm  continued,  as  well  in  the  portion  attached  as  in  the  rest 
of  the  crop,  and  what  has  he  done  to  subject  hkhself  to  an  action  f 
ThoHsfficer  left  die  wheat  in  die  field,  and  die  attachment  may 
weSAe  supposed  to  have  suspended  the  further  progress  of  Farm* 
sr  m  httveflKing  diis  part  of  the  crop.     Under  such  circumstances 
jBijAcg^^peuMves  the  wheat  to  his  bam,  the  place  of  its  proper 
desdnadon  under  die  terms  of  the  agreement     Nothing  appears 
in  this  case,  to  show  that  this  act  was  not  necessary  for  die  preser*  ' 
vatien  of  the  property,  or  that  it  was  done  in  hostility  to  the  rights 
of  the  officer,  whatever  diey  were.     It  was  therefore  an  act  of 
whidrdie  officer  has  shown  no  reason  to  complain. 

Judgment  of  the  County  Court  reversed. 

fhdps  and  Solace^  for  the  plauitiff  m  error. 

Bhmktfj  for  die  defendant  in  error. 
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Sflk^  ^l'aint'ifi;'it  is  competent  ijor  the  defandaot  to  pr«vt,  Tbat  the  HtvicM-  ^ 
difmod  Air  Wtfre  performed  bj  tU  pitiatiff'f  eon  oiidet  a  tpeeial  ttmtnut  niad«  ^ 
liy  tbt  defendant  IMi^'tlit  itftt*  cud  ter  Hir  unm  of  the  eoAUact  bad  nd  li»^ 

'Jfi'lPlM^  .^TlP^^fllf  ^tpe.fflB*  '^. ./  V  •«■.•.     . 

In  i«M  M'fllRy^^tlMMf > A»'Mi<»*'toi^  wdt  urtbwfeetfbytbg  Iklbtr  to  mak«  eoti-  '^ 
t^ip  ;»M^rt«>  b.itt»i»ttoM^  fc  iy^  <iai:tiili»tin4  Ibr  «•  d«lb«d«0f'k»  - 
Vpyn,  7Jialtb»iiit3W(|WfYi99»ft^^  Wrt#C4bfi •<»(•»  1>t  iifcwhniibii-  ^ 
peunitted  hii  ion  to  hire  bUaaisIf  Qutifo  eei :|ica  to  dlt ere  |>enoni»  m  peNana ..  > 
»e  eehriccs  ^pulated  for  in  mch  oantracti;  and  to  lettle  and  adjuat  .tha  . 
dAfmnftflilng  bbtbf^ch  contract;  And  that  tnch  had  baen  the  practice  of 


.^'  ** 


This'  was  i  writ  pf  error  ta  revesae  a  judgment  pf  ^e  Coijaiqr 
0>uhmaA  action  of  assumpsit  k  favor  otPhUips  against  ChUtomf  , 
decl^g,  for  wo^H  ^od  labor  performed  by  a  minor  son  of  1I10 
phund^  The  general  Usue  was  pleaded  and  tried  ky  tbe  ^Miun 
by  consent  of  parties.  The  issue  being  ibui^d  in  &?»»:  ^f.tbil 
plainiiH*  tehyr^  the  defendant  tendered  apd  was  allowed  lo  filo 
his  bin  of  exceptions  upon  which  jdu3UTi^^ern>r  was  faimg^**-* 
The  exceptions  were  as  foflows : 

<nn*  this  cause  after  issue  joined  the  pkintiCtin  support  of  tl^eis^ 
<*8ue  oiilus  part^gaye  in  evidence  in  subs(ancetth^  in  the  yearlSl^  - 
^  tfa^  j^laintiff 's  son,  a  minor,serv^d.  the  defendant  as  a  liired  mao- 
^*on  me  defendant's  farm  for  a  certw.-^riodj  and  rested  his  case*. 

*^^e  defendant  then  offered  in  evidenpe  the  fbUowing  bciSf  |o 
**  int:— That  the  services  claimed  for  were*peribimed  Igr  tbe  {Japiv- 
^uFs  son,  under  a  special  contn^l  made  by  the  defendant  witli  ^ 
^  the  plaintiff's  son,  both  as  to  the  time  of  service  and  demode  et 
^  paymentjand  that  the  terms  of  the  contract  had  not  been  perlbrm- 
*^ed  by  the  plaintiff's  son,  in  such  manner  as  to  entitle  either,  th^ 
**p^ihtiff  or  his  son  to  recover  for  his  services.  And  further,  in 
**or!fer  to  show  that  the  son  was  authorised  by  the  plaintiff  to  nuto 
*' contracts  in  relation  to  his  services,  tbe  defendant  offered  evir^ 
**  dence  tending  to  show,  that  the  plaintiff  had  in  diy^s  instances, 
.«  previous  to  the  hiring  of  said  son  to  the  defendanti^pennitted  bis; 
^  said  son  to  hire  himself  out  to  service  to  divers  persons,to  make 
f 
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CiMbMivs.  PkUipt^y  "the  semces  sty>ulale4fo]|i|^.3iieh  contracts^ 
'^&nd  to  settle  and  adjust  the  claims  arismg  out  of  9uch  contracts  ; 
*^  tad  ibat  such  had  been  tbe  practice  of  the  pMdtitf'  reTatire  to  tbe 
**  »SFvice»  o(  Us  son. 

*^'So  ibi»  evklttice  the  plaintiff  objactedy  wdlhfi  cosit  rejc^ctea 
*<the  samCi  and  decided  that  it  was  incumbm  <m  th«  M^^dmaf, 
^^  t»jfscFf%  the  MMBt  of.  ihe  plaintiff  to  thi»  pvueular  contract*  To 
^^whkiil  daeiskn  tfa*  definodadt  txcepia/'  lu«*  l3ie  ttmora.  mr 
sigtied  tr«r«  tte  exduston  of  the  evidence;  oUbred*,  and  the  eom^ 
men  ertor. 

JPie^  and  JBradUy,  for  tbe  plain^ln  ecror. . 

The  evidence  o&red  and  reJMted  was  pertineii.tei  prove. ^ 
authoritjr  in  the  son  to  make  contracts  relative  to  his  services.-^ 
When  a  servant  is  permitted  by  tb.e  master  to  makd  contracts 
generally  id  relacion^  fo  afiy  particular  subject,  the  law  impttes  an 
audiortty ;  a^^d  the  geri^ral  practice  of  thff  master  is  always  admit- 
ted ibt  t&iapui]K>s6.-;$^fa.  Mi^  Hazard  v$.  1}'eaiufeU.-'AeeveU 
lik  )ft.  3($6.  tfthd  son  in  this  cade  was  p^rtnitted  io  mak^  co^-- 
tr&6ts  frc^  time  to  time  relative  tb  his  services^  and  suphcpii- 
tracts  Were  sanctioned  by  the  father^ii  was  helding  out  to  the  worAf 
such  evidence  of  a  previofyis  authotity,  as  would  render  it  fraudu- 
Imt  ia  the  father  to  avoid  the  contract  in  questk)n, 

JSoiky  and  Jt^dham,  ht  the  defendant  in  errcx*. 

^  avdd  the  claim  of  the  father  it  was  necessary  to  prove  his 
assent  td  the  pardcular  contract  in  questbn.  The  privilege  of 
wihotk  is  sttch,  that  they  cannot  make  contracts  which  have'a 
binding  force^except  such  as  grow  otct  of  the  necessity  of  the  case. 
am^'i  Dig.  bl.*^Beeve's  D.  JR.  327.-^  Mnt.  374. 

The  H^  of  the  parent  or  guardian  to  reco^rer  for  the  sen^ 
€08  of  his  chiM  or  Ward  is  among  the  number  of  weB  aetded  prit^ 
e^Ies;  and  the  faci»  that  the  father  had  recognised  other  cod- 
trtcts  of  his  aon,  can  have  no  eJS^t  upon  his  ri^ts  in  this  cas», 
nbt  deprive  tfie  mbor  of  Ins  privilege. — RetvifsD.  Jt.  290. — 
Sh^'t  Dig.  43.— 1  Salk.  08. 

Rotcifc,  J.  delivered  the  opiiaon  of  die  Court, 

The  plaintiff  below  declared  in  general  indebUatta  oisumpsit 
for  wi>A  and  labor  performed  by  his  inftnt  son.    The  proof  of 


Digitized  by 


Google 


ijp  THE  s'mmot  vmuGm.       •  ♦» 

ilo  -iMwer;  j1m9  ^acaingB  of  4be  ^ka  hms  f  GWtai  ii».  PM^« 

^e(ftK|l»  USbred^le  be:«b0iiaiaaiu8tJ)e  uIcm^>Mi3^^ 
ifipeito  MideiBta&dfdwit  ithe  Mraoe  ^sutd  f^r  mm  ia  ii«ctip0rfiNaMd 
loBdei^n  qpec»dl^(i^eMiQD(^4faetesBi0of^vi4u^ 
Jbad«cK:ruad:Thie'4]pjfiflti{}n  iheii  ud^tondaAt-wtemis  the  j|tth9r>^- 
i»cted Jbj  thst  rqpeBinent?   ^p^ifficieatwofloo  ^peai:^.-fer  ray- 
ing .Aiil.^k&«r«Brteiiiid  to  c^e.ibMia^ 
no  ofl^to  show4itttJi0  bftd'GvaT'fec^t^ed  mgr  tuohiflUie^n. 
The  contractiB'MtADbej'QgftrdtedftSihisjfiv^  putpooe^nCioapos- 
iDg  responabilitj.  But  there  is  a  sense  in  which  we  thitik  he  was 
'  precluded  from  wholly  renoun dng'dns  agreement.    His  previons 
practice  in  permitting  the  son  to  make  mad  ^perfQrm,«ontracts  of 
serviice,andto  aSQust  and  setQe  daims  arising  therefrom,  afford- 
ed ^e^Ae-^mfdeyerio^Aas^nsince  a  wasoMJble  grewidtirf'belitf, 
'Ihatfte  wodid  not  tome  TorwtcrB  to  dtaim  fte  wages  in  ffisaffintl- 
',  ancaand  rviolation  of  the  contract.    It  ha3  been  v^gasA  for  the  de- 
'  fendant  in  erroryas  if  his  right  to  recoirer  depended  on  the  privilege 
'^iSKieMinttb  ^bid'the'ooitlra^tJkndlf'tfae'af^lien  bMo^^was  in 
^MniMiiplitieiiwIaw  wr ^etieiMffk  in  the famnt^iiie  irgiHneiit'nAi^t 
bewellfemd^*    But  the  privS^^dftfief infant  iM^i-fodi^iio 
-ieMCcMioi^  the  presentquestim  ;  iiidess  itliad'beMlhowD^  that 
^i|)f  «prmQUB  iiftane^tioni  or  «A«rineans,'th6  frmtoof  Us  MxlAr 
'iwere 'htisiofm'propertjr.    AnflcMn  in  (hat eaiBe,*an «eieniii''the 
mtaa&  waA  ligbt  tiftbe  ;latber  w^dld  not  lie  to>  «cAtoct  Aem.    9fte 
^wuimwBt  he  rnxf/poaieA  to  stand  indiftFent  in  point .dT  interM, 
sidietiiBrtbu  suit  oftfaelaifaor.sueoaededor'f^     1%e^enifi)ci]rer 
tfr ahahly  tnaw  ithat^die  person  hired  was^an  irifent  net  competUL- 
iM  kb  AdB  his  agreHBrnent,  and  trusted  lo  ifis  pleasure  or  thdvie 
iwJicibar:to  fiilfil  it  or  not.    He  entered  upon  tbeservice,  end  af- 
naRA-aiaaefBefased  to  compete  it,so  asto  acquire  any  daim  to  Tfe-. 
mtaoiiamtKBjat  <he  oaatioct.    rUnder  such  circumstances,ibr ^e 
:fttIierto  say  diat  a.refiisal  to  make^dn^ensa^on'-fbr -the  sendee 
ptihmuA  k  an  byury  tothe  sod,  is  at  ihe  same  time  saymg  in  eff- 
:fea/thati»^ni4ietion  for  the  wages  is  unfounded.    Had  the 
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msmmm,3m.mn.f}  iabi^'hom  witncipitted,  )ie)mi^ 4oo}iM» 
tSUMim<jRyui^.)  liara  reoarored  ht  tbe  sertioApJbrfiMaiietfy 
#otfridi8ttxiding  his  avoidance  of  the  ccmtraet.  But  whenit;  b 
ctnuwdered  dut  ^  serviee  wts  recerred  under  Vflpeiritl  st^ite- 
ikukf  without  whidi  it  wodd  jrrdbAhf  hai^  been  nh^i,  and  Mtt 
Ibis  Btqndatioti  was  bchiced  by  a  eeemieg  aathoritfiritb>  irlieh  ibe 
fiufaer  had  imrested  the  sofi,  w^thadc  Aattbe  right  of  Adfadiep, 
to  iaMfere  for  Air  &wn  keneJU  beci^eeki  the  parties  to  &e  oea^ 
ttacti  was  justly  forfeited  by  the  infMseretkm  of  his  ptei/kMt& 
^ooduet  The  evidence  cfetied  on  tt4at  should  hare  been  re^ 
*€eitad.    The  judgntant  complamed  of  is  therefore  reversed. 

PAs^  and  aBnuUey,  Ibr  the  pkfaitiff  in  error. 

ASoy  and  A^sAAmi, ferifae  defaadant  in  error. 


f  '%,^^^^'^~ 


Zerah  and  Ckauncey  Porter  vs.  Ira  Stewart. 

"I  •.     ■  .  »  *  "i 

.Tb«  ftcceptanct  of  ptrlbrinaiics  of  a  cspmUtionprcctdtBt,  aitfr  lb«  time  fot  ii^ 
perforaiBDce  has  expired  bj.  the  terrot  of  the  contract,  furDithet  prima  /octe 
evidence  only  ihat  the  parties  intended  to  continue  the  contract  in  force  in  its 
original  tenae ;  and  evidence  it  admiieible  to  tbow  the  intent  to  be  dtficivat. 

This  case  caqpe  before  the  court  oa  a  motiqa  far  ^  new  tpf^ 
i^jMmded  vipoa  exceptions  takei^  at  the  trial  in  the  cwniiy  aHi|;(  at 
last  April  Term.    Mr.  Justice  Hutcqikson  pr9sidiiig. 

The  action  was  debt  on  bonjd,4iited  Oct.  ft,  18Sl,iu  the  penai^ 
ty  of  j(5000»00.  The  condition  was  set  forth  in  the  declaratioii 
and  recited.  That  the  defendant  had  agreed  with  the  plaintiffi.  to 
sell  them  an  oil  mill  with  land  and  appurtenances  at  the  sum  of 
^3000,00,for  which  the  plaintilfs  badexecuted  to  him  die  fidlowing 
notes:  one  for  ^450,payable  May  l,1822,one  {oT$450JlX^^9yM^ 
May  1,  1823,  one  for  $619,00,  payable  May  1,  1824,  one  i^ 
4J686,69,payable  May  1, 1826,  one  for  $558,00,paydhle  May  I^ 
1826,one  for  #629,83,payable  May  1, 1827,  and  one  for  $50hK 
payable  Mayl,  1828  ;that  the  defendant  had  agreed  to  execute  to 
.  the  plaintiffi  a  valid  deed  of  said  premises  with  the.  usual  cavenante 
upon  their  paying  to  him  the  smns  of  money  specified  in  the  two 
first  notes  aforesaid,  according  to  the  teaor  of  the  same^  andexr 
ectxting  a  ^locti^age  of  ]tbe  premises  lo  9^ure  the  payi9#a(tVK>l.tii^ 
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-^ilsti^bMi  ^JM  cfapdmon. Ad  pwwJdedihit  UHMii^  Jai^MWr. 
.Ifthe^cfanduit  abouU;  execute  to  ^plaiottfi  y  i>M#  ww  mkMi. 
such  dd0d,ni{K>n  tbeir  paying  the  tfvoftst  notes,  acebntti^itetdfe 
imorof^  iiiiiie|«ideseeiitbgto  Umthe  inort^ige'afore9aki|.-diB 
t«U]gfiliQ*tab^v«Mielfaeliri0eni^  The  deelnratifiDr  9II09- 
f«(l  ilhfit^  l^aialiA  tn^dwr  j^  of  Mtj,  1822,  pttdtbep.ttU 
.fum  crf'lVMMiey^i^ieoifiedinjiiMfoCwd  first  notes,  nd  anthafiAt 
40f  ofMaf,  1829,  iherAiftfiiiiii  specified  in  the  other,  aooofdini; 
tothe  lenotf  of  said'neles  and  took  up»  the  same ;  that  eo  the  fifltt 
dayof  Majr  ISSStheydidyexcieiitedaiidtradered  to  the  defend- 
ant a  SAovtgage  of  add  ptemises  to.  seonre  the  payment  of  the 
other  notes,  and  demanded  of  iapt  lo^eteeuteadeed:  asaignkig  a 
breach  of  the  eonditioniiit  tb^  tefiisaLof  tke  defehduM  icr  exieteute 
the  deed. 

The  defendant  pleaded  nan  est  fadumj  with  notice  under  die 
statute  that  on  trial  he  should  o&r  eridenee  to  prove  that  neither 
of  said  two  first  notes  was  paid  on  the  day  the  same  fell  due,  or 
'fbr  a  long  tiAie  after,  and  diat  the  second  note  aforessSd  wfts  nbt 
paid  till  after  the  said  third  note  of  $619,00  fell  due,  and  a  long 
tkne  after,  to  wit,  till  Ooober,  1824.  Tbaton  the  first  day  of 
May,1824,  the  two  last  notes  aforesaid  bemg  due  and  unpaid,  the 
'defendant was  lAout  to  institute  proceedings  for  recovering  posses- 
4ioA^bl^dile  premises  from  the  plaintiffs,  when  it  was  agreed  Ait 
the  time  <^paymisnt'for  the  sums  already  due  and  payable  should 
-Ato  elt^nded,  upon  addttional  security  therefor,  which  was  fhrfiish- 
UM,  and  diat  ihe  defendant  should  aHow  the  plaintiff  to  occupy 
Ae  prethises  one  year  fetiger, 

' "  ®Jr  Ae  exceptions  it  appeared  iJiat  the  execiitibii  of  the  bond 
t^iftg  admitted,  Ae  pldntil^,  to  prove  the  payment  of  the  sdM 
tWe  first  notes  according  to  the  averment  in  the  declaration,  prd- 
lAad^d  the  notes,  with  endorsements  thereon  in  the  hand  writing  of 
An  defendant,  showing  the  payment  to  "have*  been  made  subs^- 
*<]ueiiti3btfae  days  on  which  they  respectively  fell  due,  and  proved 
^f  ttl^  admisaon  of  the  defendant  that  on  the  25th  day  of  Sej[i- 
fdMbel',  1624,  tfce  plahtifis  tendered  a  mortgage  and  demaded  of 
lAh  li  ifeed  of  the  premises.  The  defendant  objected  to  the  eyj- 
Jt6l]te&l)e^ause{t  did  not  support  tlie  allegation  of  payment  j  tender 
«fid^M»tdnd[  tts  laid  in  Ihe  ileciaratio0,  tmt  the  court  oVerrdled  the 
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i  ibat  Mdhendance  ^as  «ial4Mlwii0abk  in  bar  .ef 
4ie  iPtiM.  Theid8finidBtit4i(tn-0ffu9d  widp6«ee  I0  i^neve  Aatii^ 
-iPdtplBJyiynwniufwttdlwglfiiat  aotasiinK^  **  ^eeraem  id  lis- 
ted wilal^ihdiMtxnteaiAeQaBttjrio  mtfaeft  foT'CompofieUien  £ir 
ikm  ttie«ul«fuiy3Qf  tlieiiniUmrhjye»in)p(«s8eflsioB'ef -Ike  j^imi^in 
ini»i  llwy  Aould'beniiwMe  ^to  gpny tele  Ae  «i>theryqynmiB.  Thia 
wkleiiC6iirMiiq«Gt8d  l^y^'tbercoiirU  Xbe>defeiidftilboier«d4iiffnii^ 
4gwi««f  d  wuig06|  to  4WHrair  "^V  40 1^^ 

'C^Dod,  die  Iwir  antes  dtait  <detciibed  10  4he  condition  ^rthe  •bendy 
•«9|i40i«fam:uet0«kow'ibeiosoWency^dfdie:pl  at^betti^ie^f 

«««!o4oriiig  the  foan^gmfii^  ^of  iHiiob'WM  r^ted^  wadmiflttble 
19  go  to  the  joiy.  The  jury  were  directed  that  the  ineafiur^  of 
«^ff>'iB»»  Hjai  ihe  «»lue4if  the  premises  at4he  tiiB&  thermor^age 
•IMS  4eiidered9  with  the  interest,  deducttog  a  jpfQperaQewaiKsaiiEir 
the  auhBoqiieiit  eccifpsticm  thereof  bj^  the  ^laietifi.  A  veriUct 
Jmii^ -return^  4br  the-;plaintifi,  the  defendant  tendered  iii^  ^-> 
iceptkin^lo  4he  aforesaid  decisions  of  .the  oouivwhioh^ei^du^<a)- 
)ow«d.  ' 

,    H.  C&ymonoad'JSFteiTi  insiipjportxsf  tbemotiQD^ 

Debt  ibr  a  penaUy  is -called  jn  the  law  a^barsh  actioqi,  snd  th^ 
]^buntiff  -must  ^how  himself  stricdy  entitled  io  jpecover,  -In  4his 
'4»se  the  j>laintifis  aUegefnyment  of  the  two  ifirst  ^notes  m  the  itim^ 
they  fell ^hie,  but their^vidcncedqes-noUiipport. the. allegation*-^ 
In  the  action  of  debt  on  bond  the  pleaofp^Qrnientx»i»^Ae  Jayls 
not  supported  by  evidence  of  payment  ufterthedayj  though  it  b 
by  proof  of  payment  brfore  die  day.  Payment  ^ierihe  day 
could  not  be  pleaded  at  common  law.  1  H.  5Z.  274. — Chii. 
PL  216.— I  Saund.  320.— 2  Sound.  48.-4  r.^.,783.-^ 
Bac.  Ab.  176.  By  the  failure  of  the  plaintiffi  to  pay  ihe  two 
first  notes  when  they  fell  due,  their  right  to  daim  the  penalty  never 
•acQryed.  The  bond  became  extinct  at  law,  and  they  had  lost 
;.all,remedy  upon  it,  unless  chancery  would  compel  the  defendant  to 
convey.  The  acceptance  of  paymmt  after  the  day,  though  it 
was  an  affirmance  of  the  contract  of  sale,  did  not  setup  the  bond 
^which  had  become  extinct.  A  penal  bond  extinct  is  not  revived 
or  set  up  by  implication.    The  doctrine  relating  to  the  acceptance 
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C^.  TOE  fVrjLTS  OF  TBVAfOIfT;  4S 

day  0f  p»yne«V  «  not  a^qplioaUe'  lo  tfib  c^fij;;  '^P'^n^^'.  i$(ci««i4 
for  thele  the  0l^  is  to  pi^vev*  a  fti^ 
itiftfD  rovinQ  ft  forftftMreof  Ae  pdntli|^.---l  Cm.  itl^Q^t  Shm^ii 
287.  The  niMQsr Qonuttiedia  the  ddhAdiuHtHr  n^et^  tiMit  \m 
to  th^aetion»ttd  should:  bare  beeo:  aduaittfci^  Jk  i«i4  «  H^vi 
cgmract^ftor  tbe  plaiaiiift  had  fiflM  «>  f^rferai  tb9^  ongiiml  oiid 
according  to  ^  terma  (^i^th^  ddfeodfirxi  h^rio^  m^  tesf^v^lmMi^ 
law,  and  having  a  rigbl  to  reckim  d^  p(»seMe«  <lC  tba  plWWKi* 
Tin  additioiuil  evidence  Qflbrod  to^  abo^r  mdlcr  «hll  drcMM^(M»* 
cea  the  paymoQl  wa^  tnadio,  ahoiikl  a3$o>  faaTe  boew  a#iit^  i  % 
it  vQ&i  to  rep«l  aoy  |ir^ii«Dption  ^M  tba  {MrlRta  WiegdM  M  v<h 
vhre^bcBid.  The  aflbar  of  Idto  defeiNtot  to  giiN^npth^M^ 
maiuBS  notea  in  mhiga^n  Of  d«anage$  abomU  hft^  kM»i  altaiM>» 
ed^  as  well  to  save  a  muhipiicity^  of  acdona  as  ibr  ibe  s4fo  dP 
eicident  juadce  ta  the  defendant^  Aa  thd  notea  faftd  Mt  bciMni^. 
duo  ibejr  could  not  be  pleaded  boffioL 

Pkdfi  and  J^aie^,  contra. 

The  proof  of  performance  6f  the  eooidition  pifteedent  agt^o 
With  the  averment  in  the  declaration,  except  in  the  paitti^lar  cH 
time  5  and  this  is  never  matwial,  ualesadie  party  chooses  to  maktt 
jt  so  at  the  Ume  performance  is  tendered.  The  iscceptance  of  thai 
iBonajs  hy  the  defendant  is  to  be  considered  a  waiver  of  aB  ofe^eo* 
tbn  on  the  ground  of  dehiy ,  and  gave  to  the  phdntifis  all  the  bena>^ 
6t  of  the  contract  which  they  would  have  had  by  payment  at  the 
time  specified  in  the  bond.  The  distinction  to  be  found  ii)  the 
bqoka^  that  time  in  these  cases  is  essential  at  hm  but  not  in  agfictVy, 
rebtea  caily  to  a  case  ndiere  the  party  refuses  to  proceed  with  the 
owtiaet  after  Ae  day  has  elapsed ;'  but  an  acceptance  of  per- 
fonnanca  ii^ler  the  day  is  a  waiver  both  at  km  and  sjfiM^of  aB 
ob}ectioa»  Tbia  was  properly  avemd  as  a  strict  perfevmanee,  for 
such  being  the  effect  of  the  transactkm,  it  was  pleaded  aceorA» 
in^  to  its  legal  operation.  The  evidence  o&red  by  the  detmi^ 
ant  under  his  notice  was  properly  excluded,  as  it  constituted  no 
defeaee  to  the  actioo.  llereare  but  two  prerainetit  &ots  staled 
in  the  notice ;  that  die  two  first  noles  were  paid  alter  diey  (fH  due, 
and  that  delay  spon  eddtdonal  seeotity  was  graanpd  upon  dia 
^  third  DotJa.    The  first  fact  hais  ahmdy  beeii  constdafod,  and  die 


Digitized  by 


Google 


4if       cxM^WH^vonasuA  c>66r*^ 

AJlrt»f%trtt*v  odfeir  reliftes  to  a  note  not  ih  ito  (t^dition  of 
Pow^^vTAeiMrf.  \  the  bond  for  the  purpose  of  thiii  ticcioii.    Th6  ' 
ftdSMbtid  evidence  o^ed  was  also  righdy  excluded.    I.  It  was  ' 
not  covered  hj  the  notice,  and  Sdty.   It  amoonted  only  i(5  a  ftaf •  ' 
iMi^stiptdation  for  the  benefit  of  the  p!ainti&,  but  cOttld  Yidt  bp^« 
aft'^lD  tfisdiarge  the  defendant  from  the  obligation  of  his  bond.^' 
TtX  offer  to  cancel  the  remaining  notes  in  nutigation  of  daniagea^ 
wfe  wbolljT  unwarranted  by  any  principle  or  precedent* 

RoYoe,  J.  delivered  the  opinion  of  die  court.  ' 

'^Ik  'tfiis  x^ase  the  plaintiiEf  have  declared- upon  a  bond,'  set^g'^ 
odMie  condition  and  alleg^g  specific  acts  o(  precedent  perfomr  ^ 
andB  on  their  part  in  iteact  Compliance  with  the  terms  of  the  con^  ' 
dSlon.  '  From  die  evidence  y)fiered  on  trial  by  the  defendant^  1^ 
nOt'froin  diat  produced  by  die  phintiffi,  it  is  now  to  be  understood  [ 
thift  thiivpeHbrmance  of  diose  acts  was  different  m  point  of  tune ' 
fiMi'4)at  >i^iiired  by  the  contract  and  avered  in  the'  dec&raifon; '' 
WbeAet  a  bond  with  concBfion  wherem  precedent  acts,  specific^  * 
as'lQ^'lhts  time  and  manner  of  thefar  execution,  are  required  to  bi/ 
pdM»Mfc6d'  I7  the*  oUigee,  is  upheld,  so  diat  at  law  die  penalty  te-'/ 
m(Mls<lki  4broe)  by  acceptance  x>f  perfonnance  of  those  acts  after  ^' 
thi^iine^fbf  dieiir  execudon  has  elapsed  by  die  terms  of  the  con-  ' 
traOt^  and  if  ^so,  whether  in  declaring  on  such  bond  the  party  may  ^ 
aUi^^'Msown  perfonnance  of  prec^ent  acts  according  to  the  ' 
teMo^  dff^Uie  eontract,  or  mmt  state  die  variation  in  time  or  oiheir  ' 
circum$tance,avermg  the  consent  of  die  other  party  to  such  alter-  ^ 
atimv  are  questions  of  sufficient  importance  and  difficulty  to  forb^ 
th#*poim-  <^  decision,  whenever  a  cause  shaB  occur  resting  solely"^ 
or%Uefly 'on  these  questions.    The  present  case  does  not  neces-^ 
saiiiyMependupofieidier  oftbem.   *  Assuming  then  what  is  not  de-  ^ 
cidedy  exoept  for  the  purfiose  of  reachiag  the  point  on  which  we*'* ' 
clieDo&  to  tum  this  caae^  that  bcdi  die  foregomg  questioiis  ireT' 
sokvedmfavor  of  tbephiatffllyitr^nains  to  be  considered  wfaetB^  ]^ 
eriofioient  appears  in  the  otM  td  Mdde  the  defendant  to  a  new'^' ' 
trid-.^i  .  ..-  "   •  - 

It  may  perhaps  be  doubted,  whether  on  trial  upon  die  plea;  c^  ' 
nan  e$ifacium  the  plaintiffs  were  bound  to  jyrovedieir  aBegatidn^ 
as  to  the  payment  of  the  MieS)  and  whedier  the  defendant'ii  n^ 
tice  was  andmised  by  the  statute ;  but  as  the  plamtiffi  conceived^ 
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*l||W»^^>!W*  PJP^^  *^PK*«>f»  f«<WW:  C^^»W^M>  KJW., 
qjicM^  baa \ffpx ]nm4  a^  to tbe  p^piietf  of  f  JPirrcr ^.Stu^artk 
Sl^ii}faifo6ce^iii^^  cm^twA^iqm  to  be.|» 

«kS^^  ;fce  ooHTt..  , .  J     .  A 

An  o^km.  distinotioii  bettraea  ^  Ikas^.  perfonnttioe  oCa  co#p* 
ilMoi  frwedewt  and  one  wiueh  is  not  so,  consists  in  this  ^  tbat  «i^ 
isj^e  ei^orcise  of  a  right,  While  the  other  depends  upon  a  vohmtaij 
sicceptance.    In  one  case  no  question  as  to  the  intent  of  the  i^ 
can  be  raised ;  its  effect  upon  the  contract  is  certain  and  ooneki- 
alfe  to  its  proper  extent,  and  notbmj  depends  on  the  vriQ  of  tbo 
par^  to  whom  the  performance  n  rei^red ;  while  in  the  other  aH 
depends  upon  the  mtent,  thepar^*  to  wbMi  performance  is  tKkH*' 
e<}|  ma^jr  refuse  his  acceptance,  or  stipulate  the  terms  with  which  it  • 
sdvJI  be  qualified.    It  followadiat  the  acceptance  of  payment  ie- 
this  case  was  not  of  itself  conclusiye  as  to  Ae  iofteiit  with  wUshk- 
was  ma49  or  received.    Unesqdained  it  may  ixmUtk  frimafimi^* 
evidence  that  die  partiies  intended  to  iievive  the  bond  in  its  orig-/ 
ingl]  terms^  but  it  doe&not  -estop  the  defoodam  from  showiiiK 
die  4>urpose  to  be  difierent.    Had  the  perfiNViaae^  been  liMai- 
tha  evidemse  arising  from  It  would  have  been-  oonciusive  $  bdM 
present  case,  it  was  only  presumptive.    The  evidanoe  offered  «ae< 
proper  to  have  gone  lo  die  juty,  as  tending  to  asDcgitBro  the  pup»* 
p(^.of  the  parties  in  relation  to  the  payments  so  kmg  delcned*^ 
apd  to  repel  a  presumption  libat  the  bond  in  its  penal  terma  waa. 
meant  to  be  contmued  in  fovea*  •  i . 

A  part  of  die  evidence  was  not  contaanad  in.  dienolice^anA* 
therefore  would  seem  at  first  vyew-inadmbpble.  But  when  ibar 
mdde  of  declaring  is  rpcojlacteA  the  objection  vanishes.  Thia> 
plaintiff  had  given  no  notice  that  they  shoidd  lel^  on  proof  o(t» 
pagrment  made  cfier  the  iof  to  satisfy  dNiraBegaiiens  of  payment 
^tftedoy  ;  andif  they  are  allowed  thus  to  deparlifitim  the  avn^ 
mentsindieir  declaration»>the  dafmdaatmust  be  allowed  10  ahaiai' 
ih^,£|ct8  attending  the  paytaevtswhen  racmved,  .though  aneh' 
facts  are  not  covered  by  hisnotice*  Tlievenfict  mustbe  setasidn- 
and  a^new.ttJal  granted. 

Pk^  aatd  AHei,  for  plainttffil. 

iX  CAtpufOfi  tnd  Siarr^  for  defen<h«i4 
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RuTLiJte   tioVflTY,  jfANVAlit  'f^sK,   tSJt . 

A  fieputy  aherifl^  haTing  the  prirate  charge  of  a  jury  at  it    jbitltb  ^dii^  «el# 

MMMn  linflnVlflKiiMitllil  sj^flttijitaAifl'iM*  «Alr  ilr  cliM  par^ 

'  «■)  wvi  19  virtue  d£'M  ftac^ai  oAca»     ilai  i»  •»  i^ctfon  of  «MiMl<p  bros^ , 

;^  Uiii^£ar  words  cbargMig  i><m  «>ib  niaeoo^ui^i  oq  Mich  occasion,  if  the  wocds 

jBjre  dfclaxed  on  Hi  a  tiander  of  the  platntitf  in  hit  capacity  anct  oflice  ae  depu* 

ry  fheilff;  f^ft  actibn  wfll  fkih  .  ^ 

« :TlH4  ini»%  aKHioa  fes^a  aewttkly.aiid  cania  up  ugoa  ex«qpt«, 
iil»fit^iy^»liefogg8Kiyn»«»  Ck  JustiGe^andhts  Ivetfaraa  of  thi^ 
G^aMgr  Coitttfr  at  ihd.  last  SqfUmb&r  Term^  l^h^ .action  was  foi», 
4Md^yvdiereb  th^  plabttf  dedaced  that,,  being,  ar  deputjr  sheriB^ 
fianT  &»  oomtjr  oC  lUukmi^  and  beJajpcesoDtrat  ar  jualice  cbiiniia.. 
aMcM»ljf  y  k)UaA  foe  th9  toial  of  a,€iemiD  w 
upon  fajr  the  jiMkQ' to  emfCuMisl*  tf  ji^  fbrtfaelrial  of^aidactiom 
w4Kfektea«fc6idki§lf  did:  ^  that  bna^^  tbat 

aWNie%  heir  took  obargi^  ^  said  |uqF  during^  theur  pdvate  d^liberar: 
ilter )!  "ttwr  «aiifle  aibr«aaid;^-^Ha]fc  whieb  aamct  was.  allege^  «». 
]Me<lto0a|tefeiiBod.bf  tbajdabiiiffiBU&said  cq^t]?  oC  depu^ 
aftMoff;  Tbof  docteatiOBlben.att»g^lliattho  defeBdBm,.wW 
M»«(  tb»  jiflBf  afefesaidi  stdvaqueadj^  abarsod-  the  piaiqdS  witbr 
\Ma%WK7!&nitAyf^  eaasai^dort 

iag-Aaii  Midrprnrate  d«lflHiradod^  aadkhgr  faia  woon^ul  ioMifoieiiG*' 
prevented  a  verdict bemg  found.  Itrwtta «r^i«d fatdMBg^iiaral m^* 
WMq  Mfomq)  the  tfeeiial  oftb^worda  eoiaq^liuaed  offtbal.thfMO 
ifiMricweve  ijifeant  to  impute,  fo*  tbhr  j^idtiliff  a  greaibreacb.of'diiqr. 
flM'roisdMieafioriahbsaid  offiee^fdepuljr  shariS  ^eaan^ 
dklcfidg  gfaircof  did  dacIaratidD  wits  Irtbersaaierei^ctk. 

il  atf  eaited  fiittn  Ae  exoepiidDfl,r^^^ 
mavideneedw  Mcordof  liM^ttiataad  jNroeeedibg^had  before  tbd 
jtaite^anditihas)  adantted  tlMl  Ae  pbdndi^  i^  the  timefltqiiea- 
tte  aiid  bmgp  befinm  aadi  8iMe»  wa»  a.  \&^\  depjt^  shenff. 
fsfafe^iiA 'dM^deebratie^:  Qa  tliea  offiiredevidencato  ptovoi 
diat  be  attended  die  jusdce  court  as  an  officer^empaaseled  the  |m.« 
ty,  and  had  charge  <^diemwheaidi0yB6tii!ed.iaoDn6wier.oftbeir 
Terdiot,  bemg  sworn  by  thirJMfllleaifcr thai piupoie*  Tortfaiarev- 
Mence  tbe  defendant  objected,  and  it  was  rejected  by  the  court  j 
fdiereupon  tbe  plauitiff  submitted  to  a  nonsuit,  with  libmy  to 
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except  to  the  jlecision  af9re;5aid,  and  mpy^*?  Cltptlydijap.nyr^ 
set  the  nonsuit  aside.  (  Hotfprd  vi.  Mi^ 

.  J^^^?^9  fpf  th|^  pl^^h^iffy  contended  thsm^  evidence  ofier^Ji 
on  mal  sfiouldM^^  ^^4^  admitted,  llie  plaintiff  ^hU^  ^ttead* 
ug  the  Justice  court  acted,  throughout  in  his  o^cia^  c^pi^tj^.iPlJf 
deputy  sheriff.  It  is  no  where  expref»l]r  enacted  that  foiy  <^^pr 
shall  attena  the  jcourts  of  justice,  and  yet  their  j^t);endance  ngof 
fhe  Supreme  and  County  Courts  ismdispensable  at  all  .tjii]ie.s*  )t 
b  also  proper  apd  ii3cessary.tfaat  they  should  oc^fi^kmffy  9tt9^ 
justice  courts^  to  enable  jusdces  to  exorcise  (heir  jupsclictlQO^T:!; 
And  upon  such  occasioDS  no  new  appointni^  pfth9  officii.  j$ 
jiecessary,  but  his  powers  there  exercised  apperti^n  to  tbe  f^ 
s^anei^t  o^ce  wUch  he  holds.  Ij[e  cited  the  S^o^.  L3l«  SOD*  ^02^ 
--Fer.  S^a^^P«^er«y  .352, 358/— 1  Tyler^379,!JSfeUi^^,  QJ^^. 


JLovgfd^  cupd  ^ettog^,  S>r  the  defendaiM:,  insois^d  thm  ^e  #9li« 
d#nee  was  propeirly  rejected  bQcau3e  it  had  no  legal  l^aniqg  vjff^ 
tbe  pcoiU:  in  ksue.  The  phint^  in  ins  capaicity  iof  dep^y  {qhetnlT 
loui  no  authority  to  take  charge  of  the  jury  $it  the  justice  coy/t^  t!bjlf> 
(foty  i>ek>pg}ng  exdusivefy' .to  the  constable  of  the  town  or  to  99 
iUBcet  specially  tippointed  by  the  jusdce  for  the  occasi(m^^--«S^<l^ 
128^  $*  1.5.  The  words  changed  in  the  declaration  are  complaib^ 
0d  of  a&  a  slander  of  the  plaintiff  in  )ns  official  character  of  .d^ 
^  ^eriil^  ^nd  he  must  have  acted  in  that  character  in  the  trs^n^aor 
lioft  spoken  of,  or  there  is  a  Tariance  between  the  declarauion  ap4 
Ae  proof  o^ered.—Pi/Sttl*  £«•  138.  If  a  public  officer  bring  a)^ 
^ustion  for  an  injury  done  to  Juin  wh3e  in  the  execution  of  his  of* 
fice,  and  be  misdesciribes  his  office  in  the  declaration^  he  shall  ber, 
Dome  non$uktr'--Afxfi.  J?.  375.— 1  Cdmjp..  231- — 6  JE^p.  7* — 
iSo  fcr  an  mjury  done  to  him  in  a  particulajr  cjmzfiffiTj.  he  muj% 
abow  diat  be  sustained  that  character,— 4  T.  JB,  62,  366^—1 
»5r-  43t.— 4  JB.  ^  P.  196.— i^rdl.  PL  368. 

Rqxcs^  J.  delivered  the  epinkm  of  the  ^court  The  wonjt^  foi^ 
which  this  action  is  brought  dp  not  qpeak  of  the  plaintiff  expressljf 
'as-4^uty  AeriS,  or  with  the  addhion  or  address  of  any  official) 
dutfaeter.  Hie  plaint^  however  assumes,  that  in  taking  chpif g# 
of  and  attending  upon  the  jury  he  did  act  in  his  capacity  of  depuQf 
ibiOiiffj  and  therefore  that  the  words  oomfdamed  oi^  .beipg,  qppkw 
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HMtlana^ft.  18S7. 1  ctHm  m  relation  to  his  conduct  on  that  occa- 
J^j^.ffihiyCaes.  y  ^ioDt  do  necessarily  convey  an  imputatioR  ar 
4;Wktf^Uvi  in  his  official  capacity  aforesaid.  He  has  accordingly  pro* 

ceeded  on  (be  grounti  &at  the  words  are  actionable  only  in  res- 
cJ^Lfof  Jhis  said  office,  and  consequently  that  if  they  do  not  charge 
dhun  ivttk  misconduct  m  that  office,  the  present  action  wiQ  not  fie. 

•he  inference  which  Ae  plaintiff  draws,  that  if  he  was  actmg  at 

the^time  as  deputy  sherifi^  the  words  complained  of  must  he  taken 
^W^IfpM:  of  hhn  hi  that  character,  is  undoubtedly  just ;  but  Bfiie 

was  not  so  acting,  there  is  no  pretence  to  say  that  the  defendant 
^q^tepded-to  speak  of  him  otherwise  than  as  the  officer  attending  on 
(jflie  Jury,    llie  whole  question  therefore  is,  whether  the  plaindff 

f^  dm  acting  as  depu^  sheriff*    It  is  no  doubt  true  ibat  while 

.^la  jplaintiff  was  attendii^  the  justice  court  for  general  purposes  as 
^mv^^9ce^o&c^  he.  continued  to  Act  m  the  capad^  of  deputy  sheriff. 
.iSis  9$ce  conferred  all  the  authority  requisite  for  any  such  pur- 
opOee^  tie  also  for  the  purpose  of  holdmg  any  person  m  custody  be- 
l/qra  that. court)  bad  such  an  act  become  necessary.  But  these 
.<g^eral  powers  did  not  extend  to  the  impanneling  and  taking  pri- 

I9«l$0httgeofthe  jury.  The  first  duty  is  imposed  by  statute 
Ivipom  ^  constable  of  the  town,  and  in  case  of  his  absence  or  di^ 
^^9t<di§fiaUon,  upon  a  person  especially  appointed  by  thejustiee««— 

As  the  jury  is  to  consist  of  freeholders  and  men  who  stand  indif- 
:('i!gr^  rbetween  the  parties,  the  reason  of  this  regulation  is  suf* 
/•fi^^y  manifest.  .  For  the  last  duty  an  appointment  by  thejn* 
; . doeand  a  special  oath  are  made  necessary }  and  we  think  that  &e 
i.  aml|(wtf  and  powers  of  the  plaintiff,  while  having  the  juiy  under 
.  Jbis  .priirafe  charge,  were  to  be  predicated  of  his  appointment  add 
/:Qaihibr  that  particular  purpose,  and  not  of  his  general  officer 
1  idopuQr  'Sheriff  So  the  plaintiff  can  take  nothing  by  his  motion. 
Ir .:  fViltiami  then  moved  for  Vbesty  to  amend  his  decIaratioD,  whieh 
^^afrgpftnled. 

.</    fFiffioM,  for  theplamtiff. 
Ai    hamgdm  and  Kdloggy  for  the  defendant. 

•        .      r,        ♦      ' 

r.    •'.  '/i      '■»:•■-  •  *     •• 
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•*>u? 


^rtfvtttt»tlt^  rtgbtt,  acquired  by  long  use  and  tnjoymtDt,  in  taatag^i  to'^^M 
-  'lifMog  i^Aec  Iha  statute  of'  Ufnttatiom ;  and  the  me  and  enjoyment  aweft  yi$ 
. y  Adv^ne^aod  odtateumptedibr  the  period  linnted  bj  the  eiatulB. 

(^Ilptiii^folte,  Ae  eajoytnent  of  .such  a.  right  hae  been  intervopied  oi  smpidM* 
.<3  %faow^'noc  l|f  the  aa  ef  the  partj.  vboto  prWate  iaterett  was  aibeied«  nntib 
^,    light  will  Jiot  become  perfected;  especialiy  it;  during  the  seasooe  6f  int«rll|^ 
tiont  the  owner,  of  the  property  affi^cted,  resOmes  the  use  and  esjoymeBt  of  fe«, 

^J^m  doctrine  of  presumptiTO  rights,  is  applicable  t^  casM  fisr  which  11m  eiatiH* 
has  not  provided.  , 

This  cause  catn6  up  upon  exoBptions  taken  before  Bfr •  Jostico 

*  HuTOBtivsdfK,  and  tte  ot^er  Judges  of  the  Covaaty  Courty  at  die 

^lak  April  Term.    The  action  was  trespau  on  the  easBf  tot  oreir- 

r  flowing  the  plaintiff's  land,  and  was  tried  upon  the  general  ittvu 

^Tbe  tiAa  of  the.  plaintiff  to  the  land  in  questkxi,  and  of  the  de- 

leqdant  to  die  sawmill,  dtun^  and  mill  privileges,  b^  which  the  d- 

-leged  injury  was  occasiooed,  wQre  admitted  on  trial.    The  dibi 

£-ef  whiich  the  plaintiff  complained,  was  erected  across  the  oadet  of 

a  pond  in  WeUs^  adjoining  the  plaintiff's  land,  and  die  injury  ccm- 

^abted  in  causing  the  waters  to  rise  above  thi^ir  accustomed  lev^l^ 

.4ind  flow  back  upon  the  surrounding  lands.    The  defence  te^Md 

. japon  a  presumptive  right  to  overflow  the  bmd,  arismg  from  a  kf^ 

xse  of  that  eotement. 

..  ..Tbedeiendantintrdducedevidencetmding to  £iiow,thatflieiM 

Mwmilland  damwera  erected  at  this  pbce,  m  1T74,  and  occupied 

tiM  the  owners  were  driven  off  by  the  enemy,  m  1776  or  7«*^TIlat 

!4q[Kmthe  establishment  of  peace,  the  mill  and  dam  were  repaired 

^md  ocoupied  till  1702,  xriien  the  waters  were  let  off  for  the  beie- 

e^l  ^  a  mill  below  :-*-4hat  within  a  year  oar  two  after  this,  JBUtmmk 

Cfpbii  erected  another  mill  and  dam,  which  raised  the  wpl8|i  'of 

dJi^BW^  higher  than .  at  present :-— that  the  flooding  of  the  land 

being  deemed  injurious  to  health,  this  dam  was  pufled  doim  by 

the  inhabitants  of  Wdls  .'""-^hat  it  was  afterwards  reboik  by  CoU, 

to  its  present  height,  and  so  remained  until  destrojred  by  fire,  in 

1797  or  8:— diat  m  1805,  Wm.  Potter  deriving  title  under 

CoW$  estate,  erected  another  mill  and  dam,  (the  latter  of  e* 

qual  height   as  the  one  last  aforesaid)    whkh    was  kept  up 

and  occupied  constantly,  as  business  requited,  until  the  defend* 
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RuUand«  Jao.  1827.  1  ant  piJUTchas^d  (^fPoftm-j  in  1817,  with  an  cr- 
^wawwity  vs.  6^tmonf. )  ceptlon  of  onlj  two  or  three  jears^  when  the 
dam  was  Icpt  up  partially,  between  the  months  of  May  and  Octo^ 
fief: — ^that  ever  since  the  defendant^?  pgrchasQi  j[ie  had  usipd 
and  kept  up  the  dam  to  its  present  height,  and  that,  in  1820,  he 
erected  a  new  dam  of  the  same  beii^ht  as  the  one  preceding. 
"  .*)f o  rebut  this  evide^cerfhe  plaintiff  produced  eyidpnce  tending  fo 
pro7e,lbi^  under  a  certain  act  of  the  Liegal^ture,pas6ed  in  1606ylbr 
djejjurppse  qI"  Ipwerii^  the  waters  of  this  pond&i:  the  pre^rya^ 
tion  of  health,  the  select  men  of  WdU^  had  annually  about  the  1st 
day  of  May,  for  several  years,  from  1807  to  1813,  raised  |he 
^aste  gates  or  pulled  up  a  part  of  the  dam  to ,  let  o^ 
the  water.  And  that  in  this  way,  they  had  sometimes  reduce4 
the  pond  to  its  natural  level,  by  about  the  1st  of  June ;  but  in  ma- 
ny instances  the  gates,  after  a  few  days,  were  s^ain  shut  by  occur 
fliers  of  die  mill,  who  continued  business  while  the  water  lasted  ^ 
— diat  the  plaindff,  and  those  under  whom  he  claims,  bad  cut 
tray  upon  the  land  in  question^  at  various  times,  for  forty  year$  ; 
and  about  twenty-five  years  ago,  had  drawn  timber  upon  it, 
and  fenced  it  to  keep  catde  from  it ;  and  that  it  was  mowed  pear-^ 
fy  every  year,  except  1816,  when  it  was  pastured,  till  1818? 
since  which  time,  and  especially  after  die  defendant's  present  dam 
iras  erected)  the  land  had  been  constancy  overflowed,  so  {hat  all 
use  of  it  by  the  plaintiff,  had  been  lost. 

l%e'  defendant  contended,  and  requested  the  court  to  charge 
Ihe  jury,  diat  if  the  defendant  and  those  under  whom  he  claimed, 
fiadV  for  fifteen  years  kept  up  die  dam  to  its  present  height,  it  was 
evidence  from  which  a  grant  or  tide  to  the  easement  should  now 
be  presumed ;  and  that  such  presumption  was  not  affected  by  the 
oecanonal  suspensions  or  interruptions  in  the  exercise  of  therightt 
iu5  appearing  m  evidence,  because  they  were  not  occasioned  by 
my  prohibition  or  interference  of  the  plaintiff,  but  by  the  act  of 
^e  aeiect  men,  in  preservation  of  health,  or  other  sufficient  causes 
firhoBy  disconnected  with  any  private  right  of  the  pldntiff.  The 
eourt  refused  to  charge  as  requested,  and  instructed  the  jury  to  the 
feBewing  effect : — ^  Tliat  by  analogy  to  the  statute  limitations,  k 
pregumptive  right  ot  easement,  like  the  one  set  up  by  the  defend-* 
fit,itiighf  b6  aequired  by  the  uninterrupted  enjoyment  of  that 
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rnpt^'^  er^pHeihi  J  fer  A6  ttequBfaoir  6f  £^eh  ftsKiM^t^yt^  Sii^tM: 
8  right  &  fewbded  a  i&6  pfmxai^n  df  i-  gttiht  fifom  tWf  persbrf 
dRcted  by  iii6  ^^oj&yiheta  oTit.  If  the  iigit  Iwtf  not  b^n  ffiii* 
^jcrjred,  it  mdlkes  no  diflfer^cd'  wbet&er  tte  di^feiidi^t  ilhs  pre^ 
▼entttf  or  imemipted  in'  &e*  enjoyment  by  tbe  imeiference  of 
the  selectmen,  or  of  the  plaintiff  himself.  If  the  right  hatf  b«ett 
previouBly  a6<[ulred,  the  del^ant  would  not  be'  coni^erei\i  vt^Br 
bandoning  die  right,  by  yieldihg  to  die  mt^ferenee  6f  die'  sefec^ 
men.  Btit  if  in  feet  tfie  ponrf  hwFbeen  bo  cfrawn  otf  from^e*  ft^ 
yea^,  thslt  ifie  plajtitifr  hacf  mowed  andpa^tnre J  his  Md,  lie  ckmlif 
not  be  presamed  to  hatv^  gitated  £6  right  of  keepmg  diistesd  eorif^ 
stantTy  flooded.  If  thi^  jury  shotdd  find,  that  die  defeiidaM  aAd^ 
those  under  whom  he  claims  hate  enjoycjd  thi^  right  wit&out  in^^ 
terruption,  for  fifteen  ye^  Beffereibis  action  conimenced,  of  flbw- 
ifag  this  huid  to  the  same  Extent  to  wttich  iti  hai^  been  flowed  sSncior 
tbe  defendant's  last  dkm  was  eremed,  thiey  s&otild  return  a  verdicf 
ipr  tl^e  defendant.  But  if  they  found  that  the  land  was  fbrrberiy 
capable  of  beihg  ttib^^i  and  pastured,  until  the  ei^eeti<m  of  th^ 
defendant's  present  ddm^  and'  that  ^ce  that  ei'ection  ithaid  rehMun^' 
ed  slo  constantly  cbvered  with  water  as  to  be  nof  longer'  eapablei! 
of  such  cultivadon,  their  verdict  sSiouKF  be  ibr  die  plaintift''^  Thef 
^^uy  having  found  for  the  pbintiff,  the  cause  was  passsled  tb'thi^ 
court  for  a  hearing  of  Ibgal'  quesdons  arisShg  in*  die  triaH 

tjohgdcin  and  KeRogg,h£  the  diefendant^  contended  &dt  iAd  tei»^ 
pension  in  the  use  of  the  mill  and  dam,  oi^^iftaoaed  By  ilie  refro^, 
futionary  War,  did  not  efifbct  the  presumptive  right  now  clifiixieit 
l)y  die  defbndant,  and'  that  right  became'  petfeet'  in  1790,  Mw 
l^at  if  diey  were  mistaken  vti  dii^,  yetihlit  di^  right  b^diitn^p«k^ 
feet  in  1808,  being  fiilteen  years  from  die  rebnildhig  6f  theW^ftti 
after  the  war.— 4.  "niat  dating  from  1 805,  when  Pblttir  rebuilt^ 
Ae  right  was  consdrnmated'  several-years  beforcf  the  edmmenda^ 
ment  of  diis  action.-^3  SeRto.  JV.  P.  1090^—8  £aif,  300^9^1  Bi 
&  JK  400.— i'  Cw.  R.  590^2  and^  010;  It  d6es  hof  iipfieat  fbtk 
die  plaintiff,  or  any  odi^roccupaiitof  dlelandin  que0doii,rcm 
iteisted'orcomplainediof  ^ta$eiMfni.  "fheonly  ibcemipci^M 
jfMreiended  itre  diose  occasiondd  hf  die  select  menr  aeuhg  wHm'm 
st^tute^  enacted^for  dte  presetvadoU  ^f  heahb,  and  noc  fer  the  ii»« 
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i^««te»i»/^B*  ]Bt7.^  liefoftheplajpdff  from  aay  encroachtmmifipmt 

^fmifi^  though  ibejit^iiMiff^t^^ 

ijf^  yff^  #8;  the  laod.    But  the  apt  of  straagexy  caoaot  >eiiiire  to  Jte 

b^r^of  fh«  ptaiatiff,  who  has  slept  upw  jtus  n^^ta  laoae  ^mn 

flhepn  jpm;&^-^FanbL  Eq.  319— 1  Svh  i%*  119****-7  WlmK(. 

ip6-6-7,, 

Cbrii  for  the  plamtiff.  A  claimof  ihfikiiidsetiiy  by  theda^ 
^9|id4Pt  19  aoalagpus  to  a  xiglft.^qi;wed  u^der  the  statute  of  lim- 
i(i|tioiKi  .and  therefore  r^guimian.  wiptemipted  poss^aim  or  u|e 
^tl^e  ppvilegefor  fifteepuyejaura.  It,,go^  iJiK)p  thQ.grqw»d  ite^ 
tfai|,peraKm  who  sustains  the  injury  by  su<}h  an  enoroaohment  upon 
Jliajandf  would  not  lie  by  for  any  entire  period  of  fifteen  jf^Wh 
iridHHitresiftance  or  bringing  an  acti<H3u 

BtftCKf  J.  delivered  the  jopinion  of  the  oourt.— ^Itseiaais  ^haive 
]lpCB^  auboulted  to  the  juiy  in  this  case  |o  ^d  from  the  eidd£jiiee» 
Pfbetber,  frir  fifteen  years  bafcore  the  oommencemiaiit  of  the  ao- 
tjqo.  the  plaintifiTs  land  had  been  overflowed)  by  tht  means  conir 
jflain^d  of  in  ijafi  declaratioq^  |o  the  same  extent  as  for  the  p^od 
ivKia  the  eractioaof  the  defendant's  {^resent  dam;  Baxd  also  whether 
iba  orerfloiriiig  of  the  land  had  been  continued  for  any  period  of 
.AAaeD  yeaiv.  without  intemiptioii.  Their  verdict  muat  be  tidcenio 
hasre  aetded  both  these  questions intlie negative Jb an  anawerto  the 
first  part  of  this  finding,the  defendant  relies  upon  the  ftct  asserted 
atthe.l^alt  tbiit  his  present  dam  is  ^ot  h^her  d)sn  any  one  which 
par^esedf^  it;and  to  the  secondi  that  the  iatemiptions  to  the  ep- 
fttqietif  therightclaimied  wi^iptofauchaqbaracter  aswoiild 
preyem  a  cposummt^tion  of  :tbe  r^gbt-  Admitting  tha  first  aaseiv 
p^ti^  be  truoi  we  have  tl^  tanQpount  for  the  ii^creased datti- 
meat  to  the  plaintiff's  land,  which  could  only  residt  from  a  better 
ooofltniction  of  the  present  dam ;  thereby  causing  a  mpre  com- 
plaia  obstruction  of  the  water.  In  principle,  it  must  be  e^aal  in 
dra^eetSy  whether  an  inconvenience  is  suffered  from  a  more  per- 
feel  raCiiag  of  an  ancient  dam^  or  from  an  obstructicm  wholly  new ; 
yatia  practiee  ttis  easy  to  perceive  that  such  a  rule  of  decision  is 
;  to  much  embarrassment  in  its  spplication.  If  the  dam 
of  the.  aDcttstomed  and  proper  heighti  the  additional 
k^isy  pvodnced  by  rendering  H  more  comp^t  and  impervious  to 
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jadisputable.  And  If,  as  die  pldiitiff  under-  f 'Mt4m^a^  w;^!SifS^. 
i4tt>k'to:pro¥6on  trid,  &e  knd  in  question  was  for  man/^^^  ^ 
«<M|^M  a  a  nuNtdew  or  pastureyiHit  erer •since  the  buiidfiig  ttffro 
yrasent  dam  had  been  tsb  flooded  that  the  gr^ss  had  <:etofed% 
grow  upon  it,  thk  isftoaae.of  ib^;t  dfScisiyeAsharacter  for  wfaMihSi 
Mmedymajbehadbf^^atidR.  ^  ' 

Upon  Ifae  ^erfoio^  fdie  court  would  nowcoi^in  the  si^- 

-  ig^stionof'the  judge^ttade  ^4ie  trial,  that  die  modem  dqctrme  1^{ 

-fiiresmp^on  fa  founded  in  analogjr  to  die  statute  of  KmitationB.^ 

•it  is  ap|^riile4o«eaaesxfiMr  .which  die  statute  has  not  prbvided.-^ 

,  And  :die  etidenoe  %i  support  of  a  presumpthre  right,  must  at  leidi 

he  sufficient  to  have  estaUbhedithe  legal  right,  proidded  ihe  siSIf^ 

«ne  Md  «cteiided  to  the  case  in  jtidgment.    That  tbe  imerfup«- 

.iidKi  Atmok  in  |hi$  eKse  .would  jH-ev^tthe  acquisition  of  8C*i^ 

^fttder*  die  smuce  cm  admit  of  no  4oubt.    They  lurm^i  '.evtdil^% 

iif  a/  kind  ^of  alleitiate  occupation  by  these  parties  of  the  proi^Vt^ 

in  question ;  and  this  for  many  obvioiis  reasons  soofqld  never  satii^^- 

4he  statute*    The  argument  for  the  defendam  seems  ,to  amoiint  & 

^ffata^^v-Hfaatltie  plaintiff  must  have  known  die  .i^i^t  was  clSmed 

<and  would  kfi  persisted  in,  and  havmg  miitied  ht  such  a  lengdi 

ioi  uaub  10  make  veiastaooe  or  bring  an  aodon,  he  is  now  concluif'- 

jed  to  deny  die  rig)^  nodiwithsunding  ks  exerqise  may  faav^ 

ijiieea  often  jntenrtQ^ted  or  :6uq»^ded  by  other  persons.  '  If  .doriti^ 

^  aeasoqa-ofi^temiplion,  the^pltindfrm  submissien  to  an  .allege 

«Qd  ri^  ^fdie  delendant,  had  fQri)ome  to  enjoy  the  jaffdv.ther'e 

W|^  be  weight  ifi  this  argument ;  but  as  die  fact  w^  othefwis<k 

■siib  doc^rme  kekl  at  the  trii^nmst  it  supported-    .jji^dgn^e^t  # 

;]Aeief<»reTeiitered  oaytfa^e  yerdict.        ' 

-    Cfaf*,  for  phindf •  '^ 

JBbnnington  County,  Februrt  Tebv  IB2Q.    .:>-j.-, 
.JoJmMoar  vs,  Solimon  Wright.  *  •"       -••"-' 

^.  .  •  ' .     •    '  *r\    •  ' 

•ffbvmwIftfnMttt  itf  a  diott  Ih  actidft  fbr  a  valdabTe  coodderatiom  is  afufficift;^ 

,cf)ii^clcratioB  fpt  a.proimNof  Uw  debtor  to  maktjpajrpiant.to  t|it  ataispv^ 
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58  CASES  IN  THE  SUPREME  CXIURT 

▲  8p«fti9i^oniiito  «f  an  ^xmm^  to  pi^  «  MitflCitit  t«iMiit9r  to fadl  MtH^efV*. 

.  In  oeq^idfsxation  of  the  awignniQiic,  and  of  a^vets  In  the  iiaacli  of  the  executor, 
is  validf  and  he  is  liable  thereon  in  his  evtn  right. 

•  I 

'  EiiftOB  to  iteversd  a  jadgiuent  of  the  mnamf  eoist  madmd. 
BMBmber  IWin,  1834.  The  action  below  was  ammpsH  and^ 
oame  imo  the  coimtjr  court  bjr  appeal  imn  ft  jostke.  ^e  do^. 
daratkm  alleged,  that  Wrigk^  thedefeodanly  was  exeeotor  of  tfar 
wfll'of  one  TJhomiu  JSroinieSf  and  refMniaGHlcd  tbe  estate  .to  be 
iMitratty  upoD  which  eottouasioiiera  w«ve  appointed. to  riBceiy/9| 
and  adjust  die  clasnu  of  ^reditore.  That  on  thaiMMi  dajr-crf*  Ocf*. 
laber  iegl,theccwniiriaHk»Biera<dM^  attowtedq 
G.  ^towneU  agaiiist  lj»  eaMe.itfoceaaid  tbe.sum  of  $59^07  otx 
hcfck  account ;  and  having  reported  aaid  allowance  to  the  oourt  oC 
probate,  dte^same  was  duly  accepted  and  approrod,  it  alao  al* 
Ittgsdv  that  on  the  l8t  day  of  Febmapy^  18^2,  the  said  Jaooe  C« 
BNttomU  for  a  valuaUe  eooaideraiion,  sold  and  asaigoed  the  sai4 
Aetnand  of  $^,07 16  die  plainaff  and  ordered  the  same  to  bo 
paid  to  him  ;^of  whidi  die  defendant  then  badnodee.  It  dien 
pmeeded  «6  fellows.  "And  the  piaint^  fbrther  avers,  that  the 
sud  Sdomtm  bath  received  into  his  hands  and  po3se86ion  more  of 
the  estate  of  the  aaid  Thomas  Srav^MU  deceased  than  was  so^ 
ficient  to  pay  his  debts  and  legacies.  And  the  plaintiff  says,  that 
the  «aid  sum  of- $69,07  being  unpaid^  be  the  ddendant  in  consid^ 
eration  of  the  premises,  afterwards  to  wit,  on  the  lOth  day  <^  Feb. 
I8S^,  at  Pawmxl  aforesaid,  undertook  and  faith&Uy  promiaed  the 
aaid  John^  to  pay  Urn  the  said  sum  of  $59,07  to  a  reascxiabte 
ihne,  uten  he  ^xmld  sell  and  dispose  of  property  belonging  to  the 
iaid  estate  of  said  2%Of9iaa.  And  the  plaintiff  says  that  a  reason- 
able time,  for  selling  and  disposing  of  said  propertjr  has  elapsedf 
and  that  the  time  allowed  for  the  settlement  ot  said  estate  hath  long 
since  expired  ;  and  tliaton  the  10th  day  of  February,  1822,  and 
fjikea  before  and  since,  he  hath  requested  the  said  Solomon  to 
pay  him  said  sum  of  $59,07,  wliichhe  hath  neglected  and  refus- 
to  do,'^  he. 

The  defendant  pleaded  that  there  was  no  such  record  in  the 
probate  office  of  the  supposed  allowance  of  said  sum  of  $59,07 
io  iavor  of  die  said  Laac  C.  Brotmdl,  nor  was  such  allowance 
ever  reported  or  returned  to  said  probate  office.    The  pkintiff  re* 
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I^Bed  dMi tfae oHniiiisaieners  aBowed  to iie  ( B«iiu»gtoiNP«b.lfl3i, 
said  Itaac  V.  BrotmieSt  liiaree  severd  isdam^f  Jift«rVs.  Wt^. 
on  distinct  clauns,  one  of  wiueb  was  the  said  sui3|  of  ^Q^O?,  on 
book  account;  which  sums  being  $69^7^  ^53,5T  and  $30,2&j 
wh«i  adde4  ittite  the  mba  of  $142,899  wUch  was  repoiK^d  aa 
due  to  the  said  Amc,  and  as  conusdng  of  the  sereitf  sums  dSaf^h 
Add.  Andiliat^allowaneo  and  report  was  duljr  roGorded^r*** 
To  this  repficatidi  ifaod«^iMMiaat  deimiiTed  flpeeia%,  aasigatng  6»t 
daise^-^^^tat  kdid  tM  Aow  the  cxiatensaof  auoh  a  amwd  as  wia 
aveted-  m  tfae'deelaratioii,*-*-*aDd  that  it  was  a  departure  frQm<h» 
Aadartrtioii*  llie  CoiMf  Opurt  dedded  die  tcfAeatbn  to  be  mk 
auffictent  atid  gate  fw^ntont  fittr  iha  dilandaiit ;  wheranpoii  iUm 
tirrit  of  ettor  was  brou^  asaignhtg  fo  enor  tho  insiiffi^ei^jr  ^ 
A^  defendfl&t^  plea  bekiwy  «id  the  cetmnoa  enor. 

GkurdinDii  D.  lbfeti«M^ibrlh6pIaiiitiiriii.eiiNir.«-^ia  an  e^ 
^fcbUahed  rale  thatin  deddmgoB a  demunrer,  ^  the  eanrt  will  rei¥ 
lil^judgnient  against  the  pa^  whose  pleadiiig  is  Qrat  dafae&tti 
kk  sidbstanoe. — 1:  €Ae&.  PL  647.  But  dds  mle  does  not  hold 
wbeiKr  ihe  objeodon  ia  the  preceeding  pleadiagB  b  a  defect  av 
htm ;  for  foirtzial  defects  are  mded  by  the  statute  of  amendmeBlaii 
Therefore  If  die  plaintiff's  declaration  is  not  defective  in  sob* 
etailce  and  die  defendsait's  pl<^  be  substandalljr  defeodire,  judg* 
tnent  ought  to  bave  beeiii  for  die  plamtiff.  ' 

It  is  o6nt^dd  that  the  piaintiflPs  deelaradon-  is  not  defeetiaai 
but  that  th^  defendant's  plea  is  wholly  and  substaftdally  so.  bap^ 
pears  diat  Joh%  M&ar,  die  plaintiff  in  6rror  held  the  daim  speci* 
lied  in  Ae  record,  by  assignment  for  a  valuable  cdnsideradon  fipom 
haae  C  S^awneUj  to  whom  the  same  was  aBowed  by  the  4iom^ 
mi^oners ;  and  fhat  the  defendant,  being  executor,  was  aotifiod 
by  the  plaintiff  of  such  assignment,  and  having  in  his  hands  assea 
sufficient  to  pay  the  debts  and  legacies  due  firom  the  estate,  piom- 
sed  die  plaintiff  to  pny  said  daim  to  Mm.  It  id  believed  that  this 
promise  set  fbrdi  in  diis  declaration  contains  every  substantial  r0^ 
quisite  to  bind  die  defendant,andthat  he  isBable  Se  btmis  propriis* 
If  an  Executor  or  Administrator  for  a  good  eonsideraticMi  promise 
to  pay  the  debt  of  his  testatot  or  intestate  he  is  liabte  de  hanii 
propriis. — Cam.  Cont.  611. — The  asagnttient  of  a  chose  in  afi^ 
W  b  a  good  consideration  for  a  promise.— Sw.  Dig.  488i-*lf4 
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hmmiift^^^^tmi^h Mom:- S^k  l«&-^t&  .Afrwi  Aqr. iBSh^ 
M^wti  mi^.     y  Afumptk  lies  mgmst^  m  Execonur ^pia j#< 
pMoiige  in  eoipderttbn  of  ai8tUi~l  Cim.  Dig*  846, 3S<4d8dp^ 
^^eimp*^64i  Jitbms^  uw&r  v&i jH3L***289,  ibi^e^  iiMrtMk 
Smmderi:^-Aod  sueh  {nDiliise  eliBBge9  laift  ie  bmh  prfifnUf*^ 
Gtf^;EIi»c  91y  Trmmian  ts.  jEIeSM2L>--^Theeqidt3ri)f<diie»piaad^ 
claim  iff  a  good  consideratioii.-^— 7  J^kw^  99  loid  fii#fc.«^  SotoSb  - 
l«f«tf€4l.«^^  Pfa^  136.-^'yfm<«  iothis  «iifle  we  admittld  b^ 
thd  '  d^fendim's  plea,  smd  he  faoUt  the  ^afiseis  in  trust  tt^pay  the 
debts  due  fiom  the  estaie.    He  is  imdjevalfigeland  amorideb^ 
hgMmiW  ttpfif  die  assets^  and  die  {AdMff  h^  -iflegal  and  e^pnr 
aUeiekun  od  the  defendant  tat  so  nraoh  es.iviU  sadsfyfabdeinK 
Sfoilf  a  promise  be  to  the  benefited  the  procmsDry*  or  te  the  trouble 
or  prgudieedf  the  promisee,- it  i^fouttdedoD  a  good  eorisdefetk^ 
liGom.  D^.  19&.  {Bi  1.)    The  plaintiff's  right  aiidiiitMrestTes^ 
edOBthe  making  Ae  promise*-^^*  Dig.   TUat^umptSi.^^ 
Cm.  Dig.  (C  67.)  TU.  Pleader-^l  Co.   lO.-^l  ChU.  PL  309; 
The  avennentof  the  breach  of  the  ctoniBto^    that  a  reesonaUie 
dsne  bad  elapsed  in*  whifeh  die  defendant  ix>ttld  hxw  sold  the  prep^ 
arty  belon^g  to  said  estate;  is  according  to  th6  liature  of  die  sdpt. 
idadon,  and  in  the  words  of  the  ck)ncra6tj  ahd  cd-e^siteosite  with 
4lto  import  sdid  efi^t  of  the  stqiidation  in  die  cdntract*    And  if 
words  are  capable  of  diffeirent  meaittng^i  that  sfaaU  be  taken  wUch 
will  support  the  declaration  or  kgre&iiient^  and  nOt  that  which  A%* 
Ibats  it.^1  Chit.  242«->^l  Sdk.  335,  Nyat  ts.  Muims.    Wh^e 
a  contract  is  spedific  to  do  of  forbear  some  particular  act^  itis  in 
general  suffi^^tent  td  ^»gn  the  breach  in  the  words  of  the  cm- 
tract— 1  CMti  PI  226.-^  Cm.  Dig.  349.    Sp  if  it  contain 
fhe  sense  and  substance;  though  not  in  the  precise  words  of  the 
contract,  it  is  sufficient*    An  averment  m  dids  case  that  the  de*^ 
ffisdant  had  sold  the  property  would  be  unnecessu74    The  words 
f*when  hie  sbotild  selV'&c*  were  used  by  the  defendant  to  express  ' 
of  qualify  his  ability  to  pay  within  a  reasbnable  time,  and  not  for 
the  purpose  of  limiting  die  time  of  payment  on  that  act*    Any  othor 
cdnstruction  would  be  Inbonsistent,  repugnant  and  absurd*    It  19 
a  rule  diat  the  constructicm  of  a  contract  shall  be  most  sinnig  a*» 
gUnst  the  obfigbr  and  in  favor  of  die  obligee ;  a  reasonable  timd 
ttien  would  be  considered  the  time  in  wbicb  the  defendant  wasitt': 
j|>erform  his  contract 
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e«ii:te!sqnidBddialiedefec3tiTe,!the  ddeot  ^  i«i*r-^#«  irr^lK:. 
is^a^  jbrmid  ii^  not  t  sobdtaDtal  defect ;  tbenrfor^* aided  ootUi- 
donorer.-^l  CkUt  Ph  647*  j^  pleading  o?erina^  defect^» 
fonanw.  ndedi«-^/<2.  403;-^  Om^  I^.  376, 421 .  The  pka»^ 
tiff  has  seibitatitielty  eet  fordi  lus  iide,  and  a  good  dde  defedtrri^^ 
see  forth  krsuffioient  on  desmiArfer^ 

:The  defendant's  i^  n  snbstasdally  bad,  k  i^not  cotn£»DMible' 
to  the  dechuratkiDk^  and  does  ndt  answer  the  material  facts  attegedsr  - 
1  Sw*  Dig.  617.    A  plea  ought  to  ansnrer  all  it  assumes  t»> 
answer  and  no  rnore^-*-!  C3mt,  PI*  507#    This  plea  goes  oafyi^ 
the  induoem^t)  add  does  not  answer'  the  maierid  iacts  allegad  ia. 
the  deolaradon.    A  plea  which  is  subatanttaHy  and  akegetbeK  be4^ 
wilt  not  be  aided  by  the  replieatioci  nor  cured  by  verdict.*^!   C^« 
PL  Ml.f'^An  issue  must  be  upon  a  niateriid  pfHiit.    Jd*  632%«--«^ 
C^M.-  Dig*  495.    A  verdict  does  not  help  an  immatarial  imx^  » 

iHaU  and  Idum,  for  the  defendant  in  eiror^    The  deien^atit'st 
jplea  is  good.— 1  aU.  PL  474—1  Seho.  J)r*  P.  43,  44,^3-t 
Saund,  126^  BMndun  vs«  Fox. 

The  replicaticai  is  bad ;  because  it  is  a  departure  from  the  dep' . 
Iqratioo  ;  aqd  it  shows  the  assignment  of  only  jpor^  of  the  debt^^  ^ 
l.ChU.  6ia,  623---flam.  on  Par*  103.— 6  Cranchy  324,  Tifkr, 
vs.  Ttd^r^l  hm*  206.^-5  i3ac  242. 

'  The  declaration  is  insufficient*    There  is  not  a  su^cient  c;pn- 
sV^radon  stated  to  enable  the  assignee  to  maintain  the  aptiqn  in 
hia^Mm  name,  admitting  that  tfaqa  C  BrowneWs  claim  had  been 
a  judgment  against  the  defendant  in  his  o%cn  right.-!  EomU  104». 
1  f  Sdv*  JV.  P.  39.    There  must  be  a  neiv  consideration,  the  assign-  . 
m^tt  not  beiog  sufficient — 1  CkU.  PI.  10,95.— jBfim.  on  Par*  98,  , 
IQ^^'^l  Saund.  2IO4— dPor^A  vs.  Stanion.    The  cases  to  con^  * 
'tmdyct  disposition  are  distinguisi^ahle  £rom  this,  and  may  be  cUsr*  * 
sod  as  follows  i  X    Actions  for  money  had  and  received.    2  The 
case  of  9.Jbreign  bond.    3.  Mercantile  transactions,  as  bills,  notes, 
pdicies  of  insurance,  bills  of  lading,  respondentia  bonds,  and  per* 
haps^  other  flpecies  of  contracts  negociable  at  dieir  inception. 

.  Admitting  that  the  asagnee  might  maintain  the  action  there  is  no . 
efficient  c6orideration  to  charge  the  defendant  in  his  own  rigjbi^* 
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B<M>liigt>n  nb,  isse.  1  Th^  having  of  a$»eis  is  not  any  conridfera- 
Moor  vs.  ITr^^Afc  J  tion.  7  Tefw  /?.  350, — 1  Com,  Can.  16* 
IH3,  615. — 1  Sound.  210,  JFWtA  vs.  Stanton. — Lawes  on  PI. 
68.-3  Bae.  90.— Rob.  on  Fr.  205.— -7  Term  R.  348,  Jlfi^A- 
tson  vs.  Heweon. — Sw.  Dig.  247-8-,  204.  The  ca^se  of  Hawks 
vs.  Saunders  k  not  law»  The  doetrme  there  decided  that  a  legar 
cy  may  be  recovered  at  common  law,  has  since  been  frequently 
OV^H^ded. — 5  Tct-w  G90,  Deekes  vs.  Strut. — Peake^s  A*.  P.  73, 
i  Chit.  121  n. — Toller  464-5.  The  doetrme  Aat  a  mere  moral 
cbligation  is  a  sufficient  consideration  to  support  an  assump^t  u 
denied  to  be  law.  I'he  true  rule  is  that  an  express  promise  can 
imly  revive  a  precedent  good  consideration,  which  could  have  been 
enforced  at  law,  thro'  the  medium  of  an  implied  promise,  but  can- 
not create  an  wiginal  liability. — ^3  Bos.  ^  Ptd.  249  n» — 1  Batf. 
,  3870:— -1  Com.  Con.  24,  n.  4— 13/oA7w.  R.  257,  Smith  vs.  Ware. 
Ev«n  a  legal  obligation  is  not  sufficient  to  charge  a  man  m  another 

Tbue  suit  should  have  been  brought  against  <the  defendant  in  his 
Tepresentative  character.  A  reference  to  the  practice  in  England 
ia  suits  against  Executors  and  Administrators  will  explain  the 
seeming  confuaon  of  the  authorities  upon  this  point. — 7  T.  R. 
Rann  vs.  Hughes. — Cro.  Eliz.  91,  TVeunnian  vs.  Howell. — 5 
TermR.n.a.~\  Saund.  210  n.  1—ToUer,  414 — Tidd's  Prac. 
Forms,  178, 187. 

Upon  principle  this  suit  ought  not  to  be  sustained. 

The  declaration  is  insufficient,  because  the  svffictency  of  assets 
is  not- shown — the  funeral  charges  and  expense  of  administration 
may  cause  a  deficiency. 

By  the  declaration,  the  sale  of  the  property  belonging  to  the 
estate  is  a  condition  precedent  to  the  defendant's  liability^ 
and  not  being  averred  to  have  happened — ^the  declaration  is  bad 
on  a  general  demurrer.— 1  Chit.  308.— /rf.  317.— 5  T.  R.  SJ 
(note  A.) 

RoTCE,  J.  delivered  the  opinion  of  the  court.  As  the  action 
w^  brought  upon  the  defendant's  promise,  and  not  upon  the  al« 
lowance  of  the  commissioners,  the  plea  related  to  matter  of  in- 
ducement and  not  to  the  gist  of  the  declaration.  If  then  the  sup- 
posed repugnancy  or  variance  in  the  statement  of  the  probate  re- 
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ci^ifd  would  BOt  have  availed  the  defendaijt  (BeBitii»ton,F»b.l62^ 
ia  evidence  mider  the  general  issue,  the  rep-  J  jfoar  TtTwrigki. 
licatio^  was  a  sufficieot  f^nswerto  the.plea.  The  record,  descri- 
bed 10  die  replicauon,  did  show  ao  allowaDce  to  baac  C» 
BrotoneUy  of  the  $59,07,  on  book  account,  and  was  therefore, 
for  all  the  purposes  of  the  action  brought,  consistent  with  At 
9tBiifiment  of  the  allowance  in  the  declaration.  The  existenca 
of  a  legal  claim  to  that  amount,  was  in  this  instance  the'onljr 
secessary  and  material  subject  of  averment ;  though  in  an  action 
direcdy  upon  the  allowance  of  commissioners,  a  further  or  dlfr 
ferent  descriptioQ  of  the  record  might  be  necessary.  The  pleli 
and  replication  may  therefore  be  laid  out  of  the  case,  and  the 
questions  to  be  decided,  are  those  which  would  arise  upon  a  ^eii<* , 
eral  demurrer  to  the  declaration. 

The  most  important  objection  raised,is  to  the  alleged  considerft* 
lion  of  the  defendant's  promise.  This  was  avered  to  consist  in 
the  assignment  of  the  debt  by  La4ic  C.  BroumeUj  to  the  plaintifl^ 
for  a  valuable  consideration,  with  an  order  of  payment  to  the  iat«» 
ter,  notice  thereof  to  the  defendant,  and  assets  in  his  hands.  And 
it  is  contended  that  these  facts,  either  separately  or  in  combiha^ 
tion,  did  not  make  to  the  defendant  a  valid  coni»deradon  for  th<ft 
promise  declared  on.  With  respect  to  the  assignment  of  a  debt 
for  a  valuable  consideration,  with  notice  to  the  debtor,  ns  alonto 
a  ooBsideradon  for  his  pomise  to  pay  the  debt  to  the  asagnee,  . 
there  is  certainly  some  pontradicdon  in  the  authorities  refei^red  to. 
In  Conneciicui  and  Massachusetts,  it  appears  to  be  weB  setded 
that  suchomsideraticMi  is  good — 1  Sw.  Dig.  438. — iOMxss.219^ 
Crocker  vs.  Whitney. — 12  Mass.  283,  Mowray^  yfs.  Todd. — 18 
Mats.  292,  Usher  vs.  jy  Wolfe.— l^  Mass.  387,  CooHdgt  vs. 
Haggles  ;  while  in  some  of  the  recent  English  authorities  it  seenM^ 
to  be  considered  that  a  new  and  additional  consideration,  as  k^ 
faearance  or  something  equivalent,  shoidd  induce  the  promise^df 
Ae  debtor  to  the  assignee.— flam.  Par.  100.— 1  ChiU.'Pl.1% 
95. — ^Hus  Courtis  inclined  to  adopt  the  former  doctrine,  wUcbk 
dms  stated  by  JACK80N,Judg<e,  in  tiie  case  first  above  eited-*-'-^  TUb 
general  principle  has  been  long  well  settled  that  such  asdgatfietft 
with  notice  to  the  defendant,  imposes  on  him  an  equitable  and 
moral  obligation  to  pay  the  money  to  the  assignee  :  and  akhouf^ 
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ii«»»iii((t^D^eb<l8l6.  J  mcb  an  obligauan  is  sot  -suffi^ieiit'ta  Mp- 
XMrvf.irrwU.     )  port  an  implied  oiiUMpHt^  aoastotmbfe 
ixe  assignor  tomaiotaia  an  action  in  bis  own  name,  yetit  hagood 
aoDsidaration  for  an  express  promise  to  that  eifeot.**    As  to  the 
position  urged  by  the  defendant's  counsel,  that  moral  oUigaxr 
lion  is  not  a  sufficient  consideration  for  an  express  promise,*^ 
we  think,  without  intending  to  question  its  general  correctness^ 
that  it  has  little  if  any  bearing  upon  the  present  case*    The  cases 
to  which  that  doctrine  has  hitherto  been  confined,  are  those  in 
which  no  previous  legal  obligation  to  pay  die  debt  or  perform  th9 
duty  in  question,  had  ever  rested  on  the  party  promising ;  butia 
cases  like  the  present,  there  is  already  a  legal  obligation  to  pay  tha 
debt,  and  the  moral  duty  only  affects  die  quesdon,  to  whem  th9 
antecedent  legal  duty  shall  be  performed.      Unless  it  is  assumed 
that  payment  to  the  assignee,  instead  of  the  original  credkor,  is  an 
inconvenience  to  the  debtor,  (and  certainly   no  such  general 
proposition  caa  be  advanced,)  «  distinct  consideration  -  for  tkM 
purpose  seems  to  be  needless.     There  b  litde  reason  to  dovbt 
0f  this  conclusion,  when  it  is  considered  that  the  obUgatkia  of  tim 
debtor  to  die  as^gnee  is  more  than  a  mere  mcnnl  duty  |  it  is  at. 
least  an  obligation  bindbg  in  eqm^,  and  one  which  even  the  courts 
of  law  will  not  permit  the  debtor  to  evade.'-^l  JS.  fy  P,  447» 
Lteghvs.  I^egh.^^Ham,.  Par.  lOO.'^— 8  Mass^  46&,  Bo^sUm  vs* 
£freen.-^13  Mas$.  304,  Jones  vs.    Witters.    Another  reason  m, 
support  of  the  promise  in  tins  ease,  may  arise  fixxn  the  nature  tif 
the  property  or  fiund  in  respect  of  whiisb  it  was.made«    The  cHfitr- 
cul^  raised  by  the  authorides  opposed  to  the  foregoing  opinioDi- 
consists  in  a  supposed  distincdon  betereen  a  mere  personal  debt 
and  a  specific  depositor  appropriation;  it  being  universally  ih 
greed  thaitb  the  latter  case,  an  assignment  with  notice  ip  the  de^- 
positary,  followed  by  his  assent  and  promise  to  the  assignee,  works 
an  e&ctual  transfer  of  ^e  right*      It  is  held  that  by  these  means 
4he  money  has  changed  owners,  %Dd  the  depositary  has  beocoit 
B's  agent  as  he  was  C's  before.— JEbm.  Par.  100.-^1  Stp.  Dig^ 
ASS — 1  H.  Bl.  239.-4  Esp.  JV.  P.  C.  204-    Now  it  is  diougliC 
4at  some  analogy  of  the  present  case  to  the  one  stated  may  bf 

'^Sm  Uiis  subject  very  ablv  and  elegtnUy    discttsted,  by  Forto,  Ch.J.\t^ 
Mm  7$.  Wjfmmh  3  Pick.  207. 
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fMteived;  lev  Ad  stiSject  of  this  proim*t  <  «entii3cigtiiii*rt£'i««f. 
ytfmmt  b  persond  debt  of  the  defendant  but  f    jkoar  ts.  Wrignt. 
%  specifid  charge  upon  die  estate  m  Ins  hands  to  be  admmistereif, 
Tnie  &)unsel  for  the  defendant  have  made  a  further  pdint  in  th& 
t^ee  wiHch  merits  particular  attention.    It  is  insisted  that  thou^ 
fhe  promise  stated  m  the  declaration  may  enable  the  plaintiff  to 
bring  an  action,  yet  the  defendant  can  be  sued  thereon  only  as  ex- 
ecutor ;  for  that  no  sufficient  consideration  is  disclosed  to  charge 
him  in  his  own  right.    The  following  proposition  has  been  exr 
tracted  from  decided  cases,  and  is  laid  down  m  several  books  as  a 
tettled  rule  ;  *^  that  if  the  action  is  brought  agamst  the  executor  In 
ftat  character,  to  recover  a  demand  out  of  the  testator's  estate,  any 
special  promise  to  pay  the  testator's  debtis  a  merentiJtfffi  pactum^ 
if  there  ai«  no  assets,  and  if  there  are  any,  the  extent  of  the  prom- 
ife  18  measured  by  the  extent  of  die  assets,  or  in  other  words,  the 
^nomflse  soperinducds  no  obligation  upon  the  origmal  representative 
ilMBly:"  Jlofr.  tm  JfHU  135^6.— IfoS.  on  Fr.  ZOS.^lSw.  Dig; 
846-7-8.    TRiis  rule,  however  just,  does  not  in  terms  extend  to  a 
cafite' where  ati  executor  issued  in  his  privute  right,  upon  his  special 
pfomitetopay  a  debt,  having  ample  assets  applicable  to  that  object. 
Baca  farther  principle  is  advanced,  tilat  a  fiability  or  indebtedness  in 
one  rig^t  is  not  a  consideration  fbr  a  promise  to  pay  in  another 
rigfit.— *7  T.  R.  M8jMUchinson  vs.  Hemon  and  Rann  vs.  JSuj^Ties 
Aere  died.    It  is  not  improper  to  consider  the  doctrine  advanced 
ih  these  cases,  widi  some  reference  to  the  facts  presented.    In  the 
feihher,  a  husband  was  sued  upon  his  promise,  without  any  new 
QCfMiderationlo  pay  the  debt  of  his  wiie  dum  sola^  when  the  effect 
of  die  promise,  if  sustained,  was  to  convert  a  conditional  liability  into 
orie  which  \^  absolute ;  and  in  the  latter,  an  administratrix  Indeb- 
ted m  that  right,  in  consideration  of  that  indebtedness,  had'promis-' 
etf,  bithe  same  capacity,  to  pay  the  debt  when  requested.  There 
wa»  an  averment  in  the  declaration,  that  the  intestate  died  posses- 
^Mof  effects  sufficient  to  pay  the  debt,  but  no  averment  that  any  as-. 
seieT^adcome  to  the  hands  of  the  defendant  to  be  administered*. 
Tdedefendantpleaded,  l.nonassumpiit,  2.plene administrdvit yBni, 
Stpkne  admmisiravii  except  as  to  certain  goods,  which  were  not 
suffieiem  to  pay  an  outstanding  bond  debt.    The  first  issue  being 
found  for  the  plaintiff,  ami  the  two  last  in  favor  of  the  defendant, 
a  judgment  on  the  first  was  entered  up  in  the  Kings'  Bench  a- 
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Moor  vs.  Wright.  )  judgment  was  reversed  m  the  Excheqtiel^ 
thamber,  and  the  judgment  of  reversal  was  affirmed  in  the  House 
of  Lords.  The  judgment  of  the  Kmg's  bench  does  not  appear  to 
liave  gone  upon  the  ground  that  the  defendant  had  assets,  or  thbt 
dierewas  an  adequate  or  legal  consideration  for  her  promise  as  k 
personal  imdertaking,  for  the  record  negawed  both  these  sup- 
positions, but  on  the  ground,  that  by  pleading  a  matter  widiin  her 
own  knowledge  which  ihe  jury  had  found  to  be  false,  she  had  sub- 
jected herself  to  a  judgment  in  fliat  form. — Cro.  Joe.  671 — 2 

'  'Rob.  on  ^tZZf,  135-6.  The  reversal  therefore  was  nothing  morei 
in  effect,  than  the  correction  of  an  error  in  the  form  df  entering  up 
judgment  against  an  administratrix  sued  in  that  chairacter.  With 
Uiese  observations  upon  the  two  cases  above  mentioned,  Aeir  aa- 

'  thority  would  seem  to  be  limited  to  this  proportion ; — ^that  where 
the  liability  in  one  right  is  to  be  enlarged,  or  rendered  more  fixed 
and  certain,  in  another  right,  a  new  consideration  is  necessary  to 
sustain  the  new  obligation.  The  case  of  an  executor  sued  in  his 
jmvate  right,  oq  a  personal  promise  to  pay  a  demand,  for  which 
as  executor  he  was  both  indebted  and  compellable  to  pay,  by  rea-  ' 
son  of  sufficient  assets  m  his  hands,  does  not  seem  to  have  occur- 
ed  before,  except  m  the  mstance  of  legacies.  For  these  it  wa;s 
once  held  that  he  was  personally  liable,  if  he  had  expressly  prom- 
ised in  consideration  of  assets. — 2  Courp.  384,  Atkins  ts.  fill?. — 
id.  389,  Hauokesvs.  Saunders. — 1 T.  R.  716.  These  cases  were 
afterwards  overruled,  because  the  subject  of  legacies  was  consid- 
ered to  be  exclusively  of  equitable  jurisdiction,  but  not  for  any  oV 
jection  in  point  of  law  to  the  form  of  the  action,  or  to  the  consider- 
ation of  the  executor's  promise. — 6  T.  R.  Deeks  vs.  Strut.  But 
it  is  further  urged  as  a  general  principle  of  law,  dnt  every  promise 
must  be  co-extensive  widi  its  consideration ;  and  hence  it  is  infer- 
ed,  that  if  the  whole  consideration  concerns  the  defendant  in  his 
capaci^  of  executor,  his  promise  can  affect  him  only  in  that  char- 
acter. 8  T.  R.  Jferot  vs.  Wallace^  and  the  two  cases  ml  T.R. 
above  cited.  The  reason  of  this  maxim  is  rea(Uly  dsoovered 
*n  every  case,  where  a  departure  fi-om  it  would  operate  to  create 
or  fix  a  duty,  without  a  corresponding  advantt^e  or  eqinvaleht ; 
but  when  neither  the  extent  nor  certidnty  of  the  obUga^en  Is  alfer- 
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i^Wlol^iliisctMrged,  theruleisone  offonn  }     jtfoarvf.  Wrighi* 
onlyv)   In  thls<»i3e  it  appears,  as  well  by  a  distinct  averment^m 
Ab^  declaration  to  that  effect,  as  by  the  language  in  which  the  de- 
fendant's promise  was  expressed,  that  he  had  assets  applicable 
£to  the  payment  of  this  particular  debt,  and  sufficient  for  that  pui:- 
ppse.    As  executor  then  be  was  not  merely  inddted^  but  was  also 
tmnpdlabU  topatfj  in  a  due  course  of  administration.    We  also 
think  that  the  assignment  of  the  debt  to  the  plabdff  for  a  valuable 
.  consideration,  and  the  eqoitaUe  otdigadon  to  him  which  was  there- 
by imposed  upon  the  defendant,  are  to  be  noticed  as  ingredients 
m  the  consideration  for  the  promise  which  was  made*    Had  the 
.defendant  chosen  to  promise  as  executor,  there  is  no  occasion  to 
,  ^dispute  that  he  mJght  have  been  declared  against  in  that  character; 
,)>Ut^he  professed  to  act  in  his  private  right,  there  seems  to  be  no 
[  QQlJidiOfc^^on  against  allowing  to  the  act  all  that  legal  efiect  which 
,  .nv^  intended  by  the  parties.    It  is  proper  however  to  notice  one 
,  qase  which  is.  relied  on  as  bemg  directly  opposed  to  this  decision* 
1  Sound.  310,  Forth  vs.  Stanton*    That  case  was  argued  uppn 
two  grounds,    1.  That  the  assignment  of  the  debt  by  Neve  and 
Jllsop  to  the  plaintiff  was  but  a  power  of  attorney  to  receive  pay- 
])[ieDt,  and  did  not  give  to  the  plamtiff  any  interest  in  the  debt,  of 
which  the  court  could  take<  notice ;  and  2d,  that  there  was  no  con- 
sidemtioQ  for  a  pi^omise  which  should  charge  the  administratrix 
..personally*    The  reasons  >of  the  court  are  not  given,  butjudg- 
iQt^  was  rendered  for  the  defendant.    Now  the  first  ground 
there  taken  would  not  at  jthis  day  be  sustained ;  for  the  courts  can 
nod  will  take  notice,  that  an  assignee  for  a  valuable  consideration 
<  if  the>ecputable  ownei  of  the  debt,  and  the  legal  owner  also  for 
,  every  purpose,  but  that  of  suing  upon  the  origbal  contract  ot  cause 
.  pf  action.  It  is  true  that  upon  the  other  point,  that  case  is  generally 
. ,  cited  as  audiorit^,  and  has  a  strong  resemblance  to  the  present. 
.  Theve  is  one  material  point  however  in  which  the  resemblance 
*.\ihiis.     It  is  there  alleged  that  the  debt  was  £100  and  that  the 
:   deiencbnt  had  received  assets  to  the  value  of  £100,  but  it  is  not 
alleged^  that  at  the  time  of  making  the  promise  to  the  plaintiff,  she 
,,had  asseu  legacy  applicable  to  that  demand.    Therefore  for  any 
:  tinng  whicb  appears^  the  piawse»  if  enforced,  might  have  subject- 
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B-aipgtoi.  Feb. jiyTt J  «ed Jw>aa frnma^hm.    Andastbeaoiioii. 

J^^Tf.  WH^  )  ^^  ^'^  ^  which  p{en€  eKlmmtt^rat^;  could 
not  be  pleade4f  thi^  was  no  ndjuission  of  assets  by  omittiDg  .t))at 
defence.  That  case  is  dierefore  not  decisive  of  the  present  A 
^Qfficuity  Ijtas  been  spurted.,  by  supposing  that  before  the  executipn 
Qf  this  proHiiBe  the  defenduU  had  diedi  or  been  removed  jronibe 
office  irfffiiecvtor.  To  this  the  ibSowiBgaiBwerwoidd  seem  suf- 
ficient :— if  upon  accepting  the  personal  undertaking  of  the  exe* 
^Utor*  the  creditor  discharged  the  .estatQi  the  promise  would  re- 
main in  fbrcci  bb4  the  estate  wmdd  beiJtiqlden  to  refund  the  sura 
ysid  upon  it;  and  if  no  such  discharge  wfis  0ven,  the  promiaet 
Diight  become  invalidi  when  -^  fimi  which  made  its  principsi 
consideration  was  .talqsn  out  of  Uiepromispr's  hands*  We  h%v« 
^erefore  come  to  the  copchision,  that  ffae  defendant's  promise,  aa 
i^i  forth  in  this  reccrdi  w^s  founded  on  an  adequate  l^gal  consid** 
^ration,  that  i%  was  a  {lersonal  promise,  and  that  he  was  properly- 
iippleaded  thereon  in  Ifis  individua}  capacity. 
,.Jxis  further  objected  that  the  sale  pf  property  l>y  the  defeiKt* 
ant  was  a  cc^uUtion  precedenti  and  ^ould  have  been  avered  in 
t^e  deolKat|on«  The  promise  was  lopi0|r  "in  a  reasonable  tjim^ 
when  he  should  seU  properQr  beloogingio  the  estate."  If  these 
e^rfssions  admit  of  any  other  con^iruction  than  the. one  aoiv 
contended  ibri  it  is  tbe  duty  of  the /court  to  te^eici  this;  wnce  it  i» 
qotbixig  {ess  thap  saying,  that  the  defiavdaat  by  a  voluntary,  and 
perhapis  ^fon^ul,  ne^eot  to  conivert  the  estate  into  money,  haa  it 
in  his  power  to  frustrate  his  agreement.  Wis  take  the  evidaat 
meaning  tpbei  that  ihadefiaadant  was  ito.pay  in  a  reasonahle  tia^e 
to  raise  mmey  for  that  purpose  by  the  sale  of  proper^,  or 
w^ch  is  the  satne  thing,  that  within  a  reaEKmable  lime,  he  woidd 
lapae  money  by  sale  of  property  and  pay  the  debt.  Hie  vesnlt  is 
that  the  judgment  of  the  cotm^  oourt  must  be  reversed. 

SUUi  (or  the  dafendanti  now  moved  for  liberty  to  wUidisw  the 
demurrer  and  plead  the  general  issue,  wiuoh  was  granted  on 


Skskkur,  Ck  J.  not heiBg  preMntst  the  argumenttook  no  part 
iQ'thisdeoisioa. 

Cburcknod  D»  JRoitiuofi,  fiv  the  pkintiff  in  error* 
.  IfyU.Bi^itkwK^  far  the  dftfeudantin  errors 
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A  legft]  apprenticeship  can  be  created  onlj  by  4eed. '  QtA^e,  trbetllftr  li  poroi 


ceship  can  be  created  onlj  by  4eed. '  QtA^e, 
canCmcc  of  ftpiMviftticevilp  *n  Miidiiii^  "ai  &  iCMitviUTt  df  f^ifYiea  tneMiy? 

X  poro/  agreement  that  the  son  of  A.  shall  genre  ti.  fbr  the  term  of  four  years,  ij 

~  TOid  under  the  statute  of  frauds,  as  being  a^tontract  not  to  be  peribrJhiM  #iif]^ 

iikiik  <ytar*  -  And  4be  opat»6oii  atf  tfaa  ittutie  m  ttot  avoided  ^  a  at^rice  i>f  a^ 

.^  nofUha  Qiidajr  Ibe  coiitiiaqt..    QusrC)  wbetJier  part  perfonaaMa  if /Bvmr,tii» 

.  answer  to  the  statute^  except  in  counts  of  equity  ? 

This  action  o{  assumpsit  was  tried  at  the  last  JlbrcA  2%mi  dt 
ftre  Caanty  Courts  Gliief  Jaslice  SpNKKR,  prendiDg.  -'  Th& 
jdabtiff  abandoned  aH  dllte  eounts  in'hkr  d^^Mratkm  exicieptih^ 
first,  'viiiic^'was  mhlAcfWs-^-^^or  dtatthedefendant  heretofore  to' 
^witatAenm^i^onafdifeisaidoatfael^dayof  18d5,inkon^ 

^^iftidefatiaii  diat  ibe  plabtSff,  at  the  special  instance  and  request  ol' 
^tbe^efendttnt,  {Mronrisedtbeddendant  tt>take into  his  tliepfadndflPV 
^  emj^one  John  WUppk^  minor  sonof  flie  defehdant,froni  said 
**  first  day  of  March,  18115,  for  die  term  of  foor  years  tAtH  the  saifl* 
^'JUlfisbotdd  arriveatlhe  ageoftwentyoneyears,andinstn]otl^m 
^ in  the  art,  trade,  and  mystery  of  a  tanner  ^stAcwnier^  lib  thcf  de*«' 
^  fendant  promised  the  plaintiff  that  the  said  John  should  w«il,  trciy 
^aiid  faidifbBy  aerte  and  labor  for  die  plaintiff,  in  his  said  busi- 
^ness  of  tannmg  and  earryHig  for  dnd  dimng  the  whole  time  afo^e^ 
'^said.  And  the  phiatiff  avees  Aat  in  pursuance  of^doon^ 
^trsot,  he  <fid  take  into  his  emj^y,  on  the  1st  day  of  March  a-* 
^^feressdd,  ^  said  Jokn^  anddM,  fc»>  die  term  of  six  months 
^thereafter  and  during  tb^  whole  of  said  time,  faidifidy  msiruct 
**  lh»  said  Joim  in  the  art,  tirade  and  mystery  aforesaid  ;  a^d  ^thot 
^^be  tlsB  plaintiff  hath  fiiiiy  perfenmfd  er^ry  part  of  said  coMvact, 
^^onlus  part  to  be  performed.  Yet  tiie  said  JbAa  widiottt  any 
^^cauae  orjproiroGati<ai,and contrary  to  thewiUof  the  said  pfedntyp, 
^^OB  theficstjdayof  Jaiiiiary,18d6,  and  \m%  befose  dbe  expiratioii 
^«f  sakbtann,  kft  tin  service  and  empt^  of  the  plainttf  e  of  wUeh 
<tthe  defendant  on  the  first  day-of  January,  18d4,at  Powndl  afale- 
^said,  had  nonce.''  On  trial  the  plaintiff  offered  to  prove  by  |Mfel 
liie:ftois  aet  focdi  in llie  for^oiBg  dedaradion.  To  tiea^lie  de* 
feodant  objected,  and  the  evidence  being  excluded,  a  veidiet 
was  taken  for  the  defendant.  The^oause  novir  oaiM  before 
tUs  court  iqpon  exception  tdccci  by  tlie  plamtf  la  Afe  diiitfsioft  of 
the  County  Court  rejectmg  the  evidence. 
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B«iMiii«ttM«ikaBn.  1  ShtMetj6aiiim\  ibr  Ae  |ibiiitiffi  il 
Jlffmtn.Whifiiik,  )  wiM  be  objeeted  idiat  patal  proof  m  dnf 
WfOA-'wW'  ihadmiflBiblft,  becaueethe  oontnustdedtted  onsB  aa«p 
prentipesbipi  which  it  is  said,  by  canmon  law^  muit  be  by  daedir** 
TThb  oti^ecuon  cannot  prevail. 

'I'l*  BccaoBe  the  ooatract,  if  by  deed^  <wQuld  not  conacituter  an 
itpprenticeship.  T%e  son  is  not  retained  by  the  name  of  an  ap- 
prentice, and  is  not  himself  bound ;  the  failing  is  hy  the  father.-*^ 

3.  The  father  is  jendded  to  the  «arvkea  i>f  Jthe  mfavr  son,  and 
mayjaBagn  them  loaoolfaefv— *4  £2mii.JD^.  579««*— 7  Mam.  146, 

.D^  vs»  E^eMt.    And  the  hiringdnaybe  hyptnd  and  for  aueii 

lengthof  timeas  the  partieapleasev*^  CoA.  O^.  584.--t6  JIM» 
I$3,  QMaenvs.  JDameL    The  comimoiklaw  did  not  require  tbot 

;eveii  a  conveyance  of  had  should  be  in  tmting ;  and  benoeibere 
ia  ]it|le  reason  to  believe  that  apprenticeshi{>. could  only  exiat.by 
deed.  What  is  taken  for  camtnon  law  in  fiict  originated  in  the 
S^aij  5  jEU».  But  granting  this  pobt,  kimfy  foUowB  that,  instead 
of  the  rolatioii  of  ma^trBr  and  apparentice,  that  of  master  and  aef* 
vtat  v/m  formed  ;  the  contmct  is  not  therefore  void. 
•  Ui^  statute  lof  frauds  creates  no  objection  to  this  contract.  It  is 
not  aa  undei?Cakiag  for  the  debt^  ddfauk^  or  miscarriage  of  anotor 
mtbin  iho  meaning,  of  the  statute.  The  (» omise  was  ori^nal  and 
n0t  ocflateral,  the  son  was  no  party  to  ky  and  die  ceosideration 
was  wlioUy  between  tbe  plaintiff  and  defendant."--'!  Bur.  373<«-^} 
€om.  Com.  56,  59.**-^l2i»&6r«94Mt  Fr,  219.^10  Johns.  242.-^17 
Jk  114.  Neither  does  this  case  faU  witbm  the  provision  of  the 
staittlerebtingtocontracta  not  to>  be  performed  wkhm  one  year. 
1* ,  Becaiise  the  eontraet  ii^ras  in  part  performed,  by  die  son's  hav- 
ing enter^  the  .plaintiff '^  employ  and  served  therein  six  mondis 
tnidertbe  contract.    And  2.  because  though    void  as  an  agree- 

'.aoent  for  the  wbole  period,  it  was  a  valid  contract  for. one  year. 
kSw.  Dig.  13^.~5  T.  R.  471.^10  Johns.  344. 

jUaaii  for  the  defendant.    That  the  parties  intended  to  create 

>4m  relationship  of  maator  and  apprentioe  isaj^artot  from  tba  fact^ 

liMt  m  oUig^^n  is  imfosed  upon  the  master  to  instinict,  and  upon 

-  the  apprentioe  to  be  instruct^,  and  to  learn  die  art  and  mysti^ry 
Qf4<0)Hier  an4  m^rier^    Theae  facta  constitute  apfmntioefibip, 
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ihd  tarn  the  pMnmfcnt  d&tinotkw  between  ftBintttogtoi,  Sm.  latr. 
ifab  KelatioB  and  that  of  roaster  and  sei^  }  Sfidre  it^WMfi^ 
wutV  But  thbimeDtion  of  tbe  psities  oould  not  take  effect,  except 
eepit  die  contract  were  hy  deed.  A  parol  agreeiaent  of  spprem- 
Ciceship  creates  no  right  and  is  utterly  void.  And  this  pfimsicni  df 
theuominon  law  is  ibimded  in  the  highest  reason,  condd^nglthe 
great  importance  of  tbe  contraot.-'**!  Salk,68 — 6  Mod.  182^*^XidL 
y/y  >  Raym.  ikl'^.-^lSw.Dig.  61.~J36et;e'«  D.  jR.  341.— 1  Bl.Com. 
J  452. — 1  East,  533.— JSame^'  JSotei,  57.  If  the  intention  in  thk 
ease  was  to  form  an  apprenticeship,  and  hj  reason  of  a  defect  in 
the  contract  that  intent  has  failed,  the  law  will  not  convert  this  in- 
effectual agreement  into  a  contract  of  service.  The  language  of 
tbe  court  in  Rex  vs.  Mabiimt9  ofLaindon^  8  T.  jR.  379,  is,  **  If 
the  parties  cannot  avail  themselves  of  the  consequence  of  the 
condition  in  which  they  intended  to  stand,  they  shall  not  be  put 
into  another  condition  in  which  they  did  not  mean  to  place  them- 


It  is  also  insisted  that  this  agreement  comes  direcdy  witbki  the 
prohibidon  of  the  statute  of  frauds.  The  case  expressly  states  that 
the  contract  was  to  conmience  on  the  first  day  of  March,  1826f 
and  that  it  requhred  for  its  performance  a  period  of  four  years. 
\Sw.  Dig.  263—10  Johns.  Rep.  24A.  Granting  for  the  sake  of 
aorgument,  that  there  was  such  a  part  performance  of  the  contniet, 
as  to  bring  this  case  widiin  the  principle  of  Jthiich  m.-Stont,  1 
CAtp.l  82,  still  it  is  contended  that  a  court  of  law  can  never  take  a 

•  case  out  of  the  statute  on  the  ground  of  part  performance.  The 
only  remedy  is  in  chancery ^  where  relief  is  granted  upon  princi- 
ples peculiar  to  the  courts  of  equity. — 1  8dh.  fy  Leff.  123^  130.^— 
2  Johns.  221.— 6  Vet.  39^—1  Madd.  300.^1  Bro.  C.  0*417. 
Sut  the  principle  of  part  performance  is  not  applicable  to  a  (^ase  of 
this  description.  Where  the  intention  of  the  parties  is  manifest  that 

•  the  contract  is  not  to  be  performed  within  a  year,  no  court  of  law 
or  equity  has  ever  held  that  part  perfonnance  will  sustain  the  con- 
tract.—1  1  EoBij  55.— 1  Bam.  ^  Aid.  772.— 1  Sw.  Dig.  263. 
/"RoYCE,  J.  delivered  the  opinion  of  the  court    The  general 

/  question  pesented  by  this  record,  is  upon  the  validity  o{^  parol 

'  agreement  in  theterms  of  that  here  set  forth.  And  this  requires  4he 

•  conrideration  of  two  objections  which  are  made  by  die  defendant's 

counsel.    The  first  is,  that  this  contract  b  evidently  designed 
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B«iiningtoA.JaD.  1827.^  to  create  &e  relation  of  master  andf  apprert-' 
Squire  vs.  vhiippU.  )  tico  between  the  plamtiff  and  the  defend- 
ant's son,  that  such  purpose  can  be  effected  only  by  deed^  and  there- 
fore that  the  present pflroJ  agreement  is  meffectual  and  void.  Tlie 
'  second  is,  that  as  the  contract  could  not,  according  to  its  terms,  be 
fully  executed  within  one  year  from  the  making,  it  is  rendered  void 
by  the  statute  of  frauds  for  want  of  a  memorandum  or  note  there- 
of in  writing.  ^ 

Upon  the  first  question  there  seems  to  be  little  if  any  doubt, 
that  by  the  common  law  an  apprentice  cannot  be  bound  as  such 
except  by  deed.  And  an  infant  apprentice  was  no  more  able,  at 
common  law,  to  bind  himself  by  deed  in  this  case  than  in  any  oth- 
er. The  statute  5  Eliz.  enabled  mfants  under  certain  circum. 
stances,  to  bind  themselves  by  indentures  of  apprenticeship ;  an(^ 
it  has  been  inferred  from  this  that  the  necessity  of  a  deed  origm- 
ated  in  that  statute.  But  it  is  laid  down  in  the  time  of  JK  FX 
**  that  an  apprentice  must  be  by  deedy  a  servant  may  be  by  jforol 
contract."  It  is  true  that,  for  the  purpose  of  avoiding  the  penal- 
ties of  the  5  Eliz.  a  service  without  indentures  has  been  permitted 
to  avail  the  party ;  but  this  has  litde  influence  upon  the  present 
questioQ.Again  itissaid,tfaat  themere  relation  of  master  and  servant 
confers  the  necessary  right  of  government,  and  imposes  the  duty  of 
protection.  Hence  arises  the  difEculty  of  deciding,  to  what  par- 
ticular thing  the  necessity  of  a  deed  attaches.  It  is  not  to  bind 
the  infant  by  his  contract,  for  at  common  law  he  is  not  bound  by 
his  own  deed  of  apprenticeship  ;  nor  is  it  to  enable  the  master  lo 
correct  and  govern  the  apprentice,  for  this  authority  may  equally 
belong  to  the  relation  of  master  and  servant.  The  necessity  of  a 
deed  then,  consists  in  the  effectual  renunciation  of  the  natural 
rights  of  the  parent  and  the  substitution  of  the  master  in  his  place^ 
so  as  to  draw  after  it  all  ccxxesponding  rights  and  duties.  In 
view  the  transaction  is  highly  solemn  and  important,  and  fully 
dicates  the  wisdom  of  that  peculiar  care  with  which  the  comm< 
law  has  guarded  it.  We  are  all  prepared  lo  say,  that  ^  relatioa 
of  master  and  apprentice  m  its  original  and  legal  sense  cannot  ex- 
ist except  by  deed. 

An  enquiry  still  remains,  whether  this  agreement,  though  void 
for  die  purpose  of  cfeating  an  apprenticeship,  may  not  stiH  be  good 
between  these  parties  by  way  of  contni[dt.     A  difl!erence  of  opin- 
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ion  on  Has  subject  exisung  with  the  members  (  Bennigton  tth,  1S27. 
of  the  court,  no  decisioa  is  pronounced  upon  f  agmn  vs.  ffhippk. 
the  question* 

The  seccmd  olgectkHi  remains  to  be  considered.  Though  the 
execution  of  the  contract  was  to  commence  immediately,  its  com* 
plete  accomplishment  could  not  take  place  within  one  year.  This 
brings  the  case  withb  the  letter  of  the  statute,  since  the  word  ^^  per- 
formed," as  there  used  is  held  to  mean  a  full  performance  or  con»- 
plete  execution*  And  the  spirit  of  the  act,  in  its  application  to  this 
case,  woold  seem  to  admit  ofas  little  doubtas  the  wordsofit.  Most, 
if  not  all  the  evils  which  the  statute  was  intended  to  prevent,  are  to 
be  apprehended  in  cases  of  this  description*  But  the  operation  of 
the  statute  is  said  to  be  avoided  in  this  case  because  the  contract 
has  been  in  part  performed.  Tbose^acts  of  part  performance  which 
h^ve  been  held  to  entide  a  party  to  the  full  execution  of  the  con- 
tract have  little  bearing  in  princij^e  or  analogy  upon  this  case.— 
There  has  been  no  mc^e  execution  of  this  agreement  by  one  par^ 
than  the  other,  and  hence  they  stand  on  equal  ground  in  respect 
to.  firaqd  or  hardship.  The  reason  of  the  case  and  the  authorities 
cited  concur  in  showing  that  this  answer  to  the  statute  is  unavail- 
ing ;  and  besides  a  doubt  may  well  be  entertained  whether  part 
performance  is  not  exclusively  a  ground  of  equitable  jurisdiction* 

The  court  are  not  at  liberty  to  construe  this  as  a  contract  for  a 
sbgle  year,  when  it  professes  to  be  for  a  longer  period.  Nor 
would  such  a  construction  benefit  the  plaintiff  in  this  action,  since 
be  has  declared  upon  the  contract  as  one  for  four  years.  / 

The  resuUis  that  the  judgment  of  the  counQr  court  must  be  af- 
firmed. 

I.  ♦ 

Bkukman  and  floZZ,  for  the  plaintiff* 
iAam^  for  the  defendant* 

WiNDSOB  COUNTT,  FEBSUAKf  Tfiltk,  1627. 

Jmai  Crocker  vs.  TUu$  jBukkhuan  and  Isdac  JV*.  Cuikmon. 

An  ftttoihMJr  who  is  employed  to  colltet  a  debt  ii  Hable  to  hit  elient,  if  he  neg^- 
heU  without  fresh  iostructioM  to  {Nirtiie  the  bail  of  the  debtoi  ie  due  time.— 
ind  tboogh  the  bail  is  insolvent,  yet  if  there  is  raimmable  ground  to  believe 
that  the  afficar  wiH  be  liable,  upoa^  t  iailnct  to  «olkct  of  tha  bftik»  the  Ml 
ahoiild  b#  puriued  ht  that  purfctir 
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WlKit  ao  attoroejri  hj  neglecttog  to  in u«  «  teirefaeiai  Agafott  iinotvtiit  b«li» 
hai  loil  ^a  right  of  prooecutlng  tlw  officer  who  w«s  clearly  Uable  for  iMn^ 
intufficient  bail,  lie  it  liable  to  bit  client  to  the  same  extent  at  itttit  t)all  WdK^ 

;  |ood. 

The  remedy  against  the  officer  in  such  a  case  may  be  estimated  at  equivalept 

;    to  that  against  sufficient  bail,  subject  to  the  right  of  such  ball  to  sarrender  ika^ 

principal  In  his  own  discbarge.  * 

This  was  an  action  on  the  case  against  the  defendants  for  neg- 
ligence as  attornies,  and  was  tried  upon  the  genera/  Ume  at  the 
last  December  tenn  of  the  County  Court,  Chief  Justice  Skinnkb, 
presiding.  The  plaintiff  and  another  person,  since  deceased^ 
,being  joint  creditors  of  Richard  Merriam,  retained  the  defend- 
antS}  then  attomies  in  partnership,  to  collect  their  debt  The 
defendants  accordingly  prayed  out  and  delivered  to  the  sheriff  a 
-.-writ  of  attachment  upon  which  Merriofn  was  arrested  on  the  sixth 
.day  of  January,  A.  D.  1818,  and  one  WiUard^  became  hi9 
bail  by  endorsing  the  writ  m,  common  form.  Judgment  was  oI>- 
lained  against  Jtferruufi,  and  an  execution  seasonably  issued,  upon 
which  a  non  est  inventus  was  duly  returned ;  but  the  defendants 
,omitted  to  institute  a  scire  facias  against  WUlard  within  a  year 
after  judgment,  by  which  he  was  discharged.  For  this  neglect  the 
present  action  was  brought,  alleging  that  the  plaintiff's  debt  wa9 
"diereby  lost. 

By  the  bill  of  exceptions  allowed  in  the  ease  h  appeared,  thaf 
the  defendants  on  trial  introduced  evidence  tending  to  show  tha| 
WtUardf  when  taken  as  bail,  was  ostensibly  good  and  sufficient 
fb|r  more  than  the  demand  in  suit;  having  two  farms  in  possessjon^ 
with  considerable  personal  estate,  which  was  mosdy  sold  on  ex- 
ecutions  on  and  near  the  day  of  his  becoming  bail.  Which  show- 
ing was  met  by  proof  on  the  part  of  the  plaintiff,  that  the  farms  a- 
foresaid  were  encumbered  with  mortgages,  and  that  WUlard  was 
otherwise  embarrassed  with  debts  and  owed  one  thousand  dollars 
more  than  he  could  pay.  WUlard  lived  about  twelve  miles  from 
the  defendants,  who  had  then  no  particular  acquaintance  with  his 
circumstances*  Previous  to  the  judgment  agabst  Mtrriam^ 
WiUard  had  beipome  very  poor  and  sworn  out  of  jail.  During 
the  whole  time,  imtil  after  a  year  from  the  recovery  of  judgmei^ 
against  Merriam,  the  plaintiff  lived  within  two  miles  of  die  tie- 
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lleri3atots,  wid  chiriiig  ifie  latter  pe-  X  Wlttcfsof,  Ttb.  »8«r. 

riod  was  daily  in  the  village  where  (  Crookit  vs.  ffuiehimon  &  Cuthmau. 
their  office  was  kept^  and  occasionally  transacted  bu^ess  with 
ikem.    The  defendants  had  received  nothing  on  account  of  theif 
costs,  but  had  discharged  the  same.    It  was  stated  on  trial  by  the 
counsel  for  the  defendants,  that  after  the  year  had  elapsed  they 
hsued  a  scire  facias  against  h^itlard.     Afterwards  in  the  colirsa' 
df  the  trial,  when  this  fact  was  attempted  to  be  sh6wn  on  the  part 
^T  {he  plaindffby  the  ptoducfion  of  such  a  writ,  said  to  have  been 
commenced  and  prosecuted  by  the  defendants,  the  evidence  was 
<)bjected  to  and  excluded  as  being  irrelevant.    The  plaintiff 
showed  that  at  a  Nisi'Prius  term  of  the  Supreme  Court  tor  Tfini' 
$ar  County  holden  in  September,  1820,  and  about  one  monthbe- 
Y6re  the  year  for  issuing  a  scire  fiicias  had  elapsed,  the  sheriff 
was  adjudged  to  be  answerable  at  the  suit  of  one  JReeifCnr  having 
dibcepted  WSlccrd  as  bail  shortly  after  he  was  so  received  as  bail 
m  the  siiit  of  the  plaintiff: — ^the  court  holding  that  to  justify-  the* 
officer  the  bail  when  taken  must  l^e  £(ctually  sufficient,  tild  not  so 
in  appearance  and  reputation  merely.     And  wiA  a  view  to  shotV 
that  die  defendants  had  knowledge  of  said  decision,  they  not  hM^ 
^j^been  counsel  in  the  case,  the  plaintiff  offered  to  prove  thatiu 
February,  1831,  a  conversation  took  place  between  die  jrfaintifl^ 
\!he  sheriff,  and.the  defendant  Cushman^  wherein  the  sheriff oiier- 
'ed  tb  pay  fifty  dollars,  rather  than  incur  the  e^tpense  of  bringing 
Merriam  from  the  state  of  New  Yoit  to  surrender  him  in  discharge 
^^fftttari;  that  the  phtintiff offered  to  accept  one  hundred  dol- 
&rs,  but  that  after  a  short  consultatioh  between  him  and  Cushmanf, 
die  latter  infonfted  the  sheriff  that  he  thought  it' could  not  be  sef- 
tled,  as  he  considered  liim  holden  for  the  whole  debt.    This  ei*- 
dence  was  objected  to  but  admitted  by  the  court  for  die  purpose 
Vferesaid.    The  defendants  introduced  evidence  tending  to  shoW 
£hat  Meffiam  was  insohent  and  poor,  at  the  commencment  bfthb 
'suit  against  him  and  had  remained  so  ever  since.    It  further  apf- 
peared  diat  h  argument  to  the  jury  the  cloang  counsel  for  thfe 
plaintiff  for  the  first  time  alleged  the  fact  that  the  defendants  caus- 
ed istire  facias  to  be  issued  against  WiUardRfler  the  year  httd 
expired }  relying  on  the  aforesaid  declaration  of  their  counsel.-^ 
To  this  course  of  arguuMit  the  defendants  objected,  insisting  that 
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Omofar  rt.  HMtekiHtoti  ic  Cwkwm.  >  tbe  supposed  ymi  bad  been  ^Xt> 
flttded  ;  but  tbp  court  ^declmed  to  uiterfere.  TliecoMirtanypoi^ 
other  things  gave  in  charge  to  the  jury,  that  if  thej  should  find.. 
ft^iA  the  circumstances  appearing  in  evidence,  tlfat  ik%  deifeild- 
9Uts  bad  kno^Iedi^e  of  the  decision  in  the  aforesaid  cau9e  in  favor 
vSReedj  inseaaQp'to  ham  brcpQ^asccrs  faeia$  withip  theyear^ 
and  ne^ected  to  bring  it,  their  verdict  should  be  in  favor  of  ther 
plaintiff.  An4  in  that  evont,  the  rulQ  of  damages  should  be  the 
aame  as  if  W9iwrd  had  bcyn  actif aU^  good  when  taken  as  baiL-*-^ 
To  all  thft  above  deci^ops  of  the  court  and  sp  ipucb  of  the  pbaige 
a$  above  detailed  the  deiendants  excepted*  A  verdict  iirasf  reH> 
turned  jn  favor  of  the  plaint^  for  $43,00 — and  th^  judgip^nt 
diereon  was  respited  to  await  tbe  decision  of  tbia  court  upop  4i0t 
q^uestions  of  lanf  ipisiiig  at  the  friaU 

But^mion  anfl  fiverfU  lor  the  def!e;ndasts.  The  evidence  of 
the  conversa^on  with  CusJfif^n  in  February,  A.  D«  182J,  had  no 
tendency  to  prove  that  the  defendants  had  knowledge  of  the  de- 
cision ip  jReefTf  case  in  season  to  have  broygbt  a  s^^  facias.  If, 
had  no  pertinent  bearing  upon  the  cause,  but  was  calculated  to  fx^ 
lead  the  jury,  especially  as  to  the  damages.  Tpi\e  cksifig  cau|i-* 
sel  for  the  plaintiff  should  have  ^en  restrained  from  coinmen|iiig|' 
upon  the  writ  of  scire  fycias  supposed  to  have  issued  after  tba 
year.  It  was  making  a  nei^  point  in  the  close  which  i^as  V|nsup^ 
ported  by  eyideqce.  Toq  much  importance  was  at^cbed  by  the 
court  to  the  decision  in  Re^s  cause.  The  opiniop  of  a  8iii|^ 
jydge  at  Misi  Prius^  innovating  upon  a  course  of  previous  decis^ 
ions  and  a  settled  practice,  has  not  the  jiuthority  of  law  beyond 
the  case  b  v^bicb  it  is  given.  The  court  were  mistaken  in  lay** 
ing  down  the  rule  of  damages.  A  ^^  fo^cias  seasqntibly  is- 
sqed  must  have  termini^ted  in  the  $xirrender  of  Merriam  or  a  judg* 
ment  against  TftKorif,  and  neither  would  h^ve  been  of  ^ny  value 
to  the  plaintiff.  How  then  can  H  be  said^that  the  damage  to  the 
plaintiff  is  the  same  99  if  WHlard  was  good  ?  It  may  be,  said  that 
a  judgment  against  WiUard  wpukl  have  laid  the  foundi^cion  fcnr  a 
suit  against  the  sheriff.  £ven  then  we  are  ynable  to  see  by  what 
rule  it  follows,  that  the  privilege  of  prosecuting  such  a  suit  ii;  to, 
be  esdmated  equal  to  a  judgmfwt  Hgtipst  responsible  bai^.    Tb^ 
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kaownailthecircumsiBnccdiaiid  ^(>idber,w.fiii«dkdiiMACi<dbn% 
abrndd  hare  directed  a  suit  against  WiUard  if  he  judged  it  expe-* 
oieot. 

In  ao  plain  a  case  of  insufficient  bail  as  the  pre^entt  th^  sheiv 
i^  was  fiabie  immediately  on  the  return  of  non  e$t  invtRtvM^  and  na 
9firefadaa  agamst  WUlard  was  necessary.— iH  Mim.  60,  Mat^ 
Aew  vs.  Green. 

The  charge  exchides  that  honest  discretion  which  attomie^ 
^ust  always  exercise  vbcmt  bringing  doubtful  or  fruitless  actions*: 
8  Mass.  61.^-4  Bur.  3061. ~2  Chip.  124.— they  also  cit^d^ 
qpon  the  question  of  damages-r-1  Johns.  215,  PaUei  vs.  Lanrin^^ 
—7  Johns.  1Q9\  Russdl  vs.  Turner. -^2  Mass.  626,  BurrtU  vs* 
Lft^groe.— 10  Mass.  47a— 11  U.  188.— 12  Id.  127.— 13  IJ., 
187.— 16  Id.  294.-2  WUs.^2b.—2  T.  R.  127. 
.  Jllarsi  was  heard  on  the  part  of  the  plaintiff.  Hec|tedl5«Aftif«. 
316.— 2  Chip.  117.— Ver.  Stat.  72, 97* 

RoTcs,  J.  delivered  the  opinion  of  the  court*  Attqrnies  in 
matters  of  collection  are  to  follow  impUcidy  the  directions  of  the 
creditor ;  and  in  the  absence  of  the  cUent  and  of  special  instruc* 
11003,  they  should  diligently  prosecute  such  measures  as  they  may 
reasonably  suppose  the  client  would  direct,  if  applied  to  and  made 
acquainted  with  all  the  circumstances.  In  other  words  tboy  are, 
without  express  direction,  to  take  every  stpp  in  the  course  of  col- 
lection which  is  apparendy  for  the  interest  of  the  creditor.  In  the^ 
pm^%  case  the  suit  against  Jlferriam  was  expressly  directed,  and' 
the  defendants  in  the  prosecution  of  that  suit  had  therefore  no  dis- 
oration  to  exercise,  though  Merriam  was  poor.  But  any  after- 
suit  agaipst  the  bail  or  the  officer,  not  being  in  the  view  of  die  par- 
ties at  th^  timQ  of  the  origba}  retaber,  would,  withput  further  m- 
struoticm,  be  matter  of  discretion  with  the  defendants,  to  be  pros-. 
eciitied  or  forborne  as  the  interest  of  the  client  should  seem  to  re- 
^piire.  It  has  beai  contended  that  the  plaintiiF  had  knowledge  of 
di  the  facts  in  this  case,  and  should  have  directed  the  scire  facias 
if  he  thought  it  for  his  benefit.  This  was  assuming  more  than  the 
q^ae  has  shotyn ;  for  though  die  plabtiff  should  have  known  the 
oircumstanpej}  of  Merriam  and  TVUlqrdy  it  does  not  result  that  he 
i9MSt  also  have  known  the  precipe  situation  of  his  demaod  in  the 
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Wiodaor,  Feb.  1827.  i  care of (he  defendants.  Buthowv 

CrMlsar  rt.  Huiekinson  k  Ciuhman, }  ever  this  may  be,    there  is  a 
kttcrwn  distinction  between  disputable  actions  and  proceedbgs  foi^ 
the  oollactton  of  an  undisputed  debt*    In  the  one  case, .  the  attpr«^ 
B^  expects  his  client  to  communicate  facts  and  give  instructio^^f . 
fts  the  cause  proceeds ;  iu  the  other,  the  client  has  a  right  to  ex"* 
pect,  when  the  empbyment  is  general,  as  In  this  case»  to  collect 
the  debt,  that  all  ordinary  proceedings  will  be  takeii  in  due  sucoe^* 
aion  which  have  a  probable  tendency  to  further  the  collection^ 
bfoDows  that  to  excuse  the  defendants  (ot  omitting  to  issue  a 
mdrefaciat  in  time,  it  should  appear  that  the  {daindff  had  consent*- 
ed  that  none  should  be  commenced,  or  that  no  probable  bene6t 
to  A%  plaintiff  would  be  produced  thereby.     The  latter  quesdoii 
is  alone  to  be  considered,  as  no  interference  of  the  plaintiff  is  pre-; 
lettded.    The  poverty  o£  the  principal  and  bail,  would  seem  txf 
have  rendered  iiseless  any  addidonal  suit  for  the  mere  purpose  of 
obtabiag  afiurrender  ofM^rriam  in  execution  or  a  judgment  tf- 
gunst  WSUard*    But  as>  the  latter  might  lay  a  fotmdation  for  pro- 
ceedings against  the  Sheriff,  it  became  the  duty  of  the  defendants 
tt>  consider  the  subject  in  view  of  ihat  contingency.     The  enqui- 
17  then  arises,  whether  they  had  reason  to  believe  that  the  sheriff 
eoahl  be  rendered  liable*    As  the  law  had  been  generally  ujiderr 
itoodfUOtil  the  decision  in  RudU  case,  it  was  sufficient  for  an  o0^ 
.  eer  to  show,  that  bail  taken  by  him  on  mesn$proces8y  wa$  general^ 
if  reputed  to  be  good,  and  was  so  ostensibly  at  the  time  of  takipg;^ 
By  this  reputation  and  appearance  of  sufficiency  we  must  under:^ 
^tand  such  a  reputation  and  appearance,  as  would  be  learned,  by  | 
rtttflooable  enquiry  and  examination  among  those  most  likely  tqr 
know  the  circumstances  of  the  party.      Now  it  turns  out  that 
vfaen  WiUard  was  accepted  as  bail  by  the  sheriff,  the  real  estate 
bthk  posaesaibn  was  encumbered  with  mortgages,  a  great  share 
of  his  personal  property  wa3  then  in  execution,  he  was  otherwise 
enihatnraaedwith  many  debts  and  was  deeply  insolvent.    These 
tve  matters  of  too  much  publicity  to  have  escaped  tlie  notice  of  th^ 
sheriff  upon  a  proper  enquiry.    The  defendants  were  well  appm^ 
ed  of  the  subsequent  poverty  of  WiUard.     From  all  this,  it  mu^ 
be  inferred  that,  without  reference  to  the   supposed  alterau^.  of 
the  law  in  JReecTi  case,  a  probable  caQse;of  action  would Ji^Yftf^<^* 
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Wfadio^Feb.  18J7,  )  cmed  against  the  dieriff,  upon 

^fftOter  vf.  Buithinimi  k  Ciahmtm. )  t  faOure  to  cbOeOt  of  tViUard^ 
^rhen  duly  pjrdslecuted  and  fixed  with  tbe  debti  And  as  a  ooDse-^ 
^{fence,  the  d^rendants  must  be  answerable  to  the  pkhtiff  Ssd 
X^Btsv&t  damage  he  has  sufifered,  in  the  bss  of  this  cause  of  acH 
tion  against  the  sheriff,  through  their  neglect  to  take  the  prenpos 
meiumires  agabst  WiUard,  It  is  argued  however,  that  the  sheriff 
was  Eable  without  a  scire  facias  against  WiUard.  This  admits  of 
two  answers  ;  Jintj  that  die  position,  as  applicable  to  this  case, 
cannot  be  supported.  As  sU^h  a  principle  tends  to  accelerate 
die  liability  of  the  c^cer,  and  takes  away  the  privilege  d*  suiTen^ 
derbgthe  debtor,  it  can  justly  be  applied  to  no  case,  where  thft 
officer  can  be  supposed  to  have  acted  in  good  faith.  But  seeond* 
fyf  if  the  sheriff  was  thus  liable^  it  is  not  discovered  how  the 
ilefendants  were  excused  from  pursuing  that  liability. 
'  This  view  of  the  case  renders  it  of  little  importance  to  consichei 
.l^hat  passed  at  the  trial,  relative  to  the  evidence  admitted,  and- the 
jargument  raised,  as  to  the  defeildants^  knowledge  of  the  deoddn 
Above  alluded  to.  It  is  sujfficient  to  say  that  the  evidence  was  not 
inadmissible,  but  entitled  to  little  weight. 

It  only  remains  to  consider  that  part  of  the  charge  to  the  jur^ 
Jrelating  to  the  rule  of  damages.  The  jury  were  instructed  that 
fhe  defendants,  if  justly  chargeable  with  a  culpable  negiecti  were 
liable  to  the  same  extent  as  if  WiUardj  when  taken  as  bail,  had 
leen  amply  responsible.  This  was  making  the  ultimate  rem** 
6dy  against  the  sheriff  for  taking  insufficient  bail,  equivalent  to  tk 
remedy  against  sufficient  bail,  subject  to  the  right  of  such  bail,  to 
ibrrender  the  principal  in  his  own  discharge.  It  may  be  true^ 
jas  contended  in  argument,  that  a  perfect  equality  in  the  two  ea#« 
les  does  not  exist ;  and  yet  it  may  be  difficult,  in  view  of  the  acst<> 
tite  and  the  decinons  under  it,  to  frame  a  rule  which  would  be  hat 
i>l]^tionable.  We  think  it  sufficiently  accurate  for  Ae  preseot 
j)urpose,  especially  since  we  learn  finom  the  smallness  of  the  ver«' 
diet,  that  the  jury  have  measured  tbe  liability  of  the  defendants^ 
with  reference  to  the  chances  which  the  plamtiff  had  of  secaring 
txt  losing  his  debt,  if  no  neglect  had  happened.  Judgment  is  tbeitt* 
ibre  to  be  entered  upon  the  verdict. 

^ofvA,  for  the  plaintiff. 

Hutchinsfm  and  EvertUf  for  the  defendants 
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Chittendkn  CotjNTt,  Januaey  Tciary  182S. 
Thaddeus  Tuttle  vs.  John  Reynolds. 

Ttnant  cannot  dispuia  the  title  of  the  lan<l]ovd  nor  of  hugmntM. 

A  disclaimer  by  the-  tenant,  of  his  tenancy  dispenses  with  the  iifcentty  o^  notice 
to  qolt. 

This  was  an  action  of  gectment  brought  to  recover  the  seizen, 
and  possession  of  a  lot  of  land  in  lEssex.  At  the  trial  before  the 
County  Court  the  plainuff  offered  evidence  tending  to  prove  that 
in  tiie  year  1817  or  1818,  the  lot  in  question  was  vacant,  and  was 
clainied  by  Guy  Catlin  ;  and  that  the  defendant  applied  to  the 
said  Catlin^  for  permission  to  enter  upon  and  occupy  the  said  lot 
under  him ;  wjiich  permission^  being  granted  by  said  Catlin^  by 
parol,  the  defendant  entered  mto  possession  accordingly,  and  bad 
continued  in  possession  up  to  that  time ;  but  that  previous  to  the 
commencement  of  the  action,  and  up  to  the  time  of  the  seiz^ 
^n  alleged  m  the  declaration,  the  defendant  denied  the  right  of 
said  Catlin^  and  of  the  plaintiff,  to  the  premises )  and  disclaimed 
any  tenancy  under  either  of  them.  The  plaintiff  further  offered 
to  show  a  decree  of  the  Court  of  Chancery  between  himself  and 
the  said  dxtliuj  and  a  deed,  executed  b  pursuance  thereof,  of  the 
lot  in  question,  by  the  said  Catlin^  to  the  plaintiff,  but  did  not  of- 
fer to  show  any  other  or  prior  title  in  said  Catlin.  To  this  evi- 
dence,  the  defendant's  counsel  objected  on  the  ground  that  it  was 
not  sufficient  in  law  to  entitle  the  plaintiff  to  recover.  The  Coun* 
tj  Court  rejected  the  evidence  and  directed  the  jury  to  return  a 
verdict  for  the  defendant ;  which  they  accordingliy  did. 

The  cause  now  came  before  the  court  on  a  a  motion  for  a  new 
trial,  founded  on  exceptions  taken  by  the  plamtiff  to  the  aforesaid 
decision  of  die  County  Court*     The  case  was  submitted  without 

er|ument. 

TuBNER,  J.  delivered  the  opinion  of  the  court.  It  is  a  clear 
principle  of  law  that  a  tenant  cannot  dispute  the  title  of  his  land- 
lord. The  evidence  offered  admits  that  Reynolds  went  int6  the 
•ccupation  of  the  land  in  question,  as  a  tenant  of  Catlin.  Nor  is 
it  competent  for  the  defendant  to  dispute  the  titde  of  Catlings 
l^ntee.  It  is  immaterial,  as  to  him,  whether  Cailin  and  ThUth 
had  a  legal  title  or  not.    For  his  occupation  of  the  land  under  Cat- 
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CWttcndtn,  Jaa,  1828.  }  ?i»  ig  an  admission  of  dtle/which  he  is  forever 
7\iMU  vs.  Reynoldi.  )  precluded  from  retracting.  After  the  trans- 
fer to  ThUihj  the  defendant  should  have  attorned  to  him  or  surren- 
dered tlie  posseseioa*  And  after  refusing  to  do  either,  and  after 
disclaiming  to  hold  under  Catling  notice  to  quit  was  unnecessary 
on  the  part  of  Catlin  or  his  grantee. — Bui.  JNT.  P.  96.  From  these 
principles  it  results  that  the  evidence  should  have  been  admitted. 
New  trial  granted. 

yhn  Ae^,  for  the  plaintiffl 

Bailey f  for  the  defendant. 


J\tsirtin  Bates  vs.  John  Hazekine  and  ERram  Ckipman^ 

Ix  U  not  tCiffideiit  for  bim  who  Juttillet  a  taking  of  property  ubder  authority  aA 
CoUMt«r  oi  a  School  l>lMr]Ct«  to  show  th«  warrant  aad  rate-bill,  but  he 
ipurt  show  hW  appoiDtment  at  collector,  the  laying  of  the  tax,  the  appoint* 
.ment  of  the  committee,  and  the  organization  of  the  Dittrict. 

Uhleae  the  authority  ai  the  collector  iaahown,aa  aestSttaat  who  acts  by  hif  com* 
mandt  wiU  not  be  jostified« 

This  was  an  action  of  trespass  fer  breaking  and  entering  the  de-^ 
fendant's  house,  taking  away  his  goods,  &c«  At  the  trial  before  the 
Countj  Court,  the  defendants  severally  pleaded  the  general  isitte 
widi  notice,  and  offered  in  evidence,  by  way  of jusbficaticxi,  a  warrant 
signed  by  a  justice  of  the  peace,  directed  to  die  defendant  Haxdr 
tine  as  the  collector  of  the  JVbtt&  Centre  District  in  Essex^  for 
the  coDecfion  of  a  certain  tax  specified  in  the  rate-biH  accompany** 
ing  and  attached  to  the  warrant,  and  purpor^gto  be  assessed  and 
signed  by  the  committee  for  said  district,  in  which  the  defendant 
was  assessed,  and  evidence  tendmg  to  show  that  the  property 
was  taken  by  vutue  of  said  warrant ;  and  that  the  defendant  Ch^ 
man  acted  by  command,  and  as  the  assistant,  of  the  defendant 
Mazdtine;  which  evidence  was  admitted  by  the  court.  No  ev- 
idence was  offered  of  the  organization  of  the  district,  the  vdCe 
lajring  the  tax,  or  of  the  appointment  of  the  committee  or  collector. 

The  plamtiff^s  counsel  contended,  and  requested  the  court  U» 
charge  the  jury,  that  the  defendants  were  bound  to  show  by  the 
return  of  the  collector  on  the  warranti  that  the  proper^  taken  by 
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Chhtemten,  Jan.  1828. 


len^n.  1828.  J  virtue  of  stid  warrant,  was  legally  dispo- 
.Haseiiineetal )  sed  of.  But  the  court  charged  the  jury. 
That  inasmuch  as  the  plaintifrs  action  was  commenced  immediate- 
ly after  the  act  complained  of,  and  before  the  collector  could  le- 
gally proceed  to  advertize  and  sell  the  property,  it  was  not  incum- 
bent on  the  defendants  to  show  that  the  property  taken  was  af- 
terwards disposed  of  according  to  law  to  satisfy  the  tax.  The 
jury  thereupon  returned  a  verdict  for  the  defendants.  To  which 
decision  of  the  court,  and  that  admitting  the  rate  bill  and  warrant, 
unaccompanied  by  the  other  evidence,  the  plaintiff  excepted. 

The  cause  now  came  before  the  court  on  a  motion  for  a  new 
trial,  founded  on  exceptions  taken  by  the  plaintiff,  as  above  men- 
tioned, to  the  decision  of  the  County  Court. 

The  counsel  So^  the  defendants  contended,  That  by  the  3d.  sec- 
tion of  the  act  fw  the  suppcxt  of  schools, — Rev*  Stai.  p.  6j90, — 
it  is  made  the  duty  of  justices  of  the  peace,  upon  application,  to 
issue  warrants  to  the  district-^coBector  for  the  collectioD  of  taxes 
assessed  by  the  district.  It  is  contended  by  the  defendants  that 
issuing  the  wanant  is  SLJudiaal  as  well  as  a  minittenal  act.  It 
is  obviously  proper  ibat  there  should  be  scxne  tribunal  by  which 
it  may  be  determined  that  a  tax  is  legally  assessed  before  the  is- 
suing of  a  warrant  to  enforce  its  collection*  Neither  the  commit- 
tee nor  the  coUector  can,  with  propriety,  cimstitute  this  tribunal,, 
both  being  in  some  way  interested.  It  is  only  hf  the  purpose  of 
settling  the  legality  of  the  tax,  that  the  law  requires  a  warrant  to 
be  signed  by  a  justice  of  the  peace.  Had  it  not  been  the  intention  of 
the  statute  to  establish  such  a  tribunal,  authority  might  and  would 
have  been  given  to  the  conmiittee  to  issue  a  warrant  themselves, 
without  the  intervention  of  a  magistrate. — 8  Johns.  69,  Wardvs* 
Baker. — 10  Mass.  105,  CoUman  ei  df.  vs.  Anderson.  The 
same  observations  apply  to  the  justice,  as  to  the  neceasiQr  of  show- 
ing the  appointment  of  the  coDector.  The  jusdce  is  to  be  satis- 
fied by  proper  evidence,  before  issuing  the  warrant,  that  the  per- 
son therein  named  as  collector,  has  been  legally  appouited.  But 
the  issuing  the  warrant  is,  at  least,  j?rima,/«ae  evidence  of  the 
appointment.  It  has  been  decided  that  if  a  warrant  be  issued  di- 
rected to  one  by  name,  as  constable  of  a  town,  such  direction  is 
sufficient  evidence  of  the  appointment  of  the  person  named. — I 
B.  Chip.  Rep.  1 10,  Broughton  vs.  Blaekma^  and  Bmrsdky. 
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The  counsel  for  the  plamtiff  contended  C  chUtepden,  Jan.  1C28. 
that  the  court  erred  in  admit^g  the  war-  (  Bates  vs.  EaxeUtne  etal, 
rant  and  tax  bill  to  go  to  the  jury  without  first  shewing  the  organ- 
ization of  the  districti  the  appointment  of  the  committee  and  col- 
lector, and  the  vote  laying  the  tax ;  and  cited  the  Stat,  p.  590. 

TuHNSR,  J.  delivered  the  opinion  of  the  court  The  questions 
presented  by  the  case,  are  1.  Whether  the  rate-bill  and  warrant 
under  which  Hazdtine  acted,  was  sufficient  without  any  other 
evidence  for  his  justification ;  and  2.  How  far  Chipman  was  justi- 
fied in  acting  under  Hazeltine^i  command. 

It  is  a  general  rule,  that  wherever  a  person  justifies  a  taking  un- 
der any  authority  whatever,  he  must  show  every  matter  and  part 
of  the  authority  under  which  he  justifies. — Suf.  Dig.  656. 
Whatever  limitations  may  be  prescribed  to  this  rule  m  cases  where 
the  authority  is  derived  bom  courts  of  general  jurisdiction,  it  is  clear 
that  in  regard  to  courts  of  inferior  and  limited  jurisdiction,  every  fact 
necessary  to  ^ve  them  jurisdiction,  must  be  substaifitiated.—- i 
But.  377.-^  JBttr.  2244.-2  Mass.  R.  213.— What  is  true  of 
such  inferior  courts  is  also  true  of  the  doings  of  corporate  bodies, 
erected  by  law  for  private  and  local  purposes.  These  corporations 
though  they  derive  their  existence  and  their  powers  fi-om  public  laws, 
are  created  for  private  purposes.  Their  organization  under  the 
laws  which  authorize  it,  their  proceedings  and  the  doings  of  those 
who  claim  to  act  under  them,  cannot  be  known  judiciall3rtill  proved; 
1 8  Mass.  R.  1 12. — and  must  be  shown  to  be  inpursuance  of  the  law 
which  creates  and  authorizes  them  ;  otherwise  they  are  toally  void. 

The  statute,  p.  590,  points  out  the  steps  by  which  a  school  district 
i^  to  be  organized,  its  powers,  and  those  of  its  officers,  the  mode 
in  which  those  powers  are  to  be  exercised,  and  its  officers  appoin- 
ted. Upon  application  of  three  or  more  of  the  inhabitants  of 
an  unorganized  school  district  to  the  select  men  of  a  town,  for  a 
school  meeting,  they  shall  notify  the  same  by  posting  up  a  notifica- 
tion m  writing  in  one  or  more  public  places  within  the  district, 
specifying  the  time  andplace  of  holding  the  meeting,  and  the  business 
to  be  done;  the  notification  to  be  posted  up  at  least  seven  days  be- 
fore the  time  specified*  The  inhabitants  shall  then  have  power  to 
choose  a  moderator,  clerk,  collector  and  committee.  The  duties 
of  these  officers  when  thus  legally  appointed  are  prescribed ;  and 
alter  its  organization,  power  id  given  to  the  district  meeting, 
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Chittenden,  Jan.  18^8.  )  ^th  due  notice,  fcc.  to  impoise  taxes  m  B 
Batet^s.Ha»€UineetaL  )  particular  manner,  and  for  purposes  spe- 
cificaliy  designated.  When  the  tax  is  thus  regularly  laid,  the  col* 
lector  is  vested  with  the  same  powers  for  its  collection  that  are 
given  to  the  collectors  of  town  taxes,  under  a  warrant  to  be  issued 
by  any  Justice  of  the  Peace,  upon  application,  authorizing  him  to 
collect  the  same  by  the  time  agreed  on  by  the  votes  of  the  inhabit- 
ants. 

It  is  tlie  duty  of  the  court  to  recognize  the  existence  of  this,  as 
of  all  other  general  laws ;  but  whether  its  provisions  have  been  pur- 
sued in  any  given  case,  is  not  a  matter  of  judicial  cognizance  till 
it  is  shown  to  them  by  legal  proof.  The  organization  of  the  dis- 
trict must  be  shown ;  for  unless  the  district  was  organized  in  the 
mode  prescribed  by  statute,  there  could  be  neither  district,  commit- 
tee, tax  nor  collector ;  this  is  not  to  be  praumed;  for  here  the 
reason  of  the  case  applies,-^-4  Mass,  Rep,  MSy  Bridge  vs.Ford, 
— inwhichPARsoNs,  C.J.  declares,  "nothing  is  to  he  presumed 
*  in  favor  of  the  jurisdiction  of  an  inferior  magistrate,  as  it  is  not 
general  but  limited,  and  given  by  partieidar  statutes."  The  ap- 
pomtment  of  the  committee  must  be  shown ;  for  the  assessments 
under  the  tax  and  the  making  up  of  the  rate  bill,  is  a  duty  ex- 
pressly imposed  upon  the  committee ;  and  therefore,  imless  the 
committee  were  legally  appomted,  the  rate  bill  and  warrant  could 
not  have  been  valid.  It  is  necessary  to  show  the  laying  of  the 
tax ;  for  unless  the  tax  was  legally  imposed,  the  collectortjould 
have  no  right  to  collect  it ;  and  he  would  not  be  protected  in  the 
enforcement  of  such  illegal  tax,  although  the  rate  bill  and  warrant 
in  virtue  of  which  he  acted,  were  apparendy  legal.— 3CrancA,331, 
Wise  vs.  Withers. — Mhmt  vs .  Stewart y  cited  m  Swifi^s  Evid. 
359. — IS  Johns.  444,  Suydam  et  Wickoffys.  Keyes.  This  last 
case  was  an  acdon  of  trover  for  fourbarrelsof  flour  sold  by  a  col- 
lector of  a  school  district,  in  virtue  of  a  "warrant  under  the  hands 
and  seals  of  the  trustees  directing  him  to  collect  from  each  of  the 
inhabitants  of  the  district,  the  several  sums  of  money  written  opposite 
to  their  names  in  the  tax-list  annexed  to  the  warrant,  and  in  case  of 
neglect  or  refusal,  to  levy  on  the  goods  and  chattels  of  tlie  de- 
linquent." The  plaintifi  were  non-residents  of  tlie  district 
who  are  by  law  exempted  from  school  taxes.    In  this  case  the  court 
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decided  tliat  the  warrant  was  no  justifi-  (  Chittenden,  Jan.  1828. 
cation  of  the  collector.  If  the  warrant  (BatetyM.HaxeiUnt  «/  ai 
would  be  no  justification  to  the  collector  for  the  enforce- 
ment of  a  tax  on  one  exempted  from  its  operation,  a  fortiori^  it 
would  not  justify  him  in  enforcing  a  tax  illegally  laid.  The  de- 
fendant should  have  shown  his  appointment  as  collector.  The 
rate  bill  aiid  warrant  offered  in  evidence,  though  directed  to  him 
as  such,  do  not  prove  this.  Those  proceedings  merely  establish 
their  own  existence,  but  not  any.  extrinsic  and  anterior  fact  what- 
ever. Whether  he  is  or  is  not  collector,  must  be  proved  by  the 
records  of  the  clerk  of  the  district,  whose  office  it  is  to  keep  such 
records.  The  fact  is  of  such  a  nature  that  it  admits  of  proof  by 
no  other  evidence.  In  the  case  of  Thayer  vs«  Stearns — 18  Mass* 
Rep.  111. — it  was  remarked  by  Pabker,  C.  J.  in  reference  to 
the  evidence  by  which  an  assessor  must  show  his  appointment — 
'*  The  assessors  acting  by  virtue  of  authority,  from  the  town,  must 
like  other  agents,  prove  their  authority.  They  must  show  that 
they  were  legally  chosen  and  duly  qualified  to  act.  And  it  is 
necessary  in  order  to  make  out  this  point,  that  they  should  show 
that  the  inhabitants  of  the  town  were  legaUy  assembled  at  the  meet- 
ing when  they  were  chosen.  This  must  be  shewn  by  tlie  records.^' 
So  in  the  case  of  a  constable — Chip,  109.  The  statute  has  not 
specifically  designated  the  duties  of  the  clerk  of  the  district ;  but 
that  the  object  of  creating  such  an  office  was  to  record  the  pro- 
ceedings of  the  district  meetings  results  ex  vi  termini.  That 
such  evidence  should  exist,  was  essential  to  the  protection  of  the 
collected:,  and  the  security  of  the  public.  There  can  he  no  hard- 
ship therefore,  in  requiring  the  production  of  such  evidence  to  es- 
tablish the  facts  ahready  decided  to  be  essential  to  the  defend- 
ants' justification. 

2.  It  would  seem  to  follow  that  if  the  defendant,  Hazeliinej  had 
Duled  to  show  his  authority  to  act  m  the  character  of  collector 
under  which  he  justifies,  Chipman  cannot  justify  in  actbg  by  his 
command.  For  if  Hazdtine  had  no  autliority  to  communicate, 
Chipman  is  a  trespasser.  But  this  point  is  settled  by  authority. 
If  the  act  of  the  officer  be  illegal,  or  if  he  have  no  autliority  to  act, 
all  concerned  with  him  in  the  act  complained  of,  are  liable  to  the 
action  of  the  party  aggrieved. — 6  Mod.  68, 140.  In  the  case  of 
Oyitead  vs.  Shed  ei  d.  12  Mau.  R&p.  506,  B.  fy  W.  Vamum 
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Chittendcn»  Jan.  1828.  }  justified  the  talcing  of  property  exempted 
Boies  w.  HazeUine  etal.}  from  attachment,  by  the  command  of  a 
constable  n  and  the  court  decided  that  as  the  officer  had  no  right' 
t5  take  the  property,  the  assistants  could  not  be  justified. 

It  is  contended  on  the  part  of  the  defendants,  that  the  justice, 
in  signing  the  warrant,  ^ctedjudiciaMtf ;  and  that  bemg  a  tribunal 
to  decide  on  the  legality  of  the  prior  proceedings,  the  court  can- 
not re-examine  them.  The  case  of  Wood  vs.  Peake^  8  Johns,  54 
is  cited  in  support  of  this  position.  But  it  is  apprehended  there 
is  no  analogy  between  that  and  the  present  case.  By  a  law  of  the 
state  of  New  York,  if  any  constable  chosen  by  the  town,  shall  re** 
fuse  to  serve,  the  town  is  authorised  to  fill  such  vacancy ;  but  if  the 
town  does  not  within  15  days  after  fiU  it,  then  three  justices  are 
authorised  and  required  to  fill  it ;  and  if  the  person  so  appointed 
shall  refuse  to  serve,  he  shall  forfeit  a  penalty  of  j|^62,50.  The 
action  was  trespass  against  Wood  the  constable,  who  gave  in  ev* 
idence  an  appointment  as  constable,  made  by  three  justices  in  pur« 
:»iance  of  the  provisions  of  the  statute.  The  plaintiff  offered  to 
prove  that  the  constable  first  appointed  never  did  refuse  to  serve. 
The  court  decided  against  the  admissibility  of  this  evidence;  that 
the  appointment  by  the  justices  was  a  judicial  act ;  ^'for  the  Justices 
must  first  determbe  and  adjudge  that  there  is  a  vacancy  in  the 
office,  and  that  the  town  neglected  to  fill  it  up ;  that  the  appomt- 
roent  therefore  remained  valid  till  set  aside  or  quashed  on  certiorari. 
In  this  case  it  is  obvious  that  the  justices  were  required  to  deter- 
mine judicially  several  facts,  before  they  could  make  this  appoint- 
ment. But  in  the  present  case  the  justice  signing  the  warrant  has 
nothing  to  determbe.  He  is  merely  authorised  to  sign  it  "on  ap- 
plication.'' The  act  of  signing  does  not  necessarily  involve  any 
obligation  or  authority  to  examine  into  the  organization  of  the 
district,  the  laying  of  the  tax,  or  ihe  appointment  of  the  committee 
or  collector,  and  if  the  statute  had  intended  to  make  the  justice  a  tri- 
bunal to  examine  and  decide  on  these  subjects,  it  would  have  made 
such  examination  a  prerequisite  to  his  signing  the  warrant.  For 
these  reasons,  it  is  considered  that  his  signing  the  warrant  was  a  mere 
minitteridl  act,  imposed  upon  the  justice  to  authorise  the  consta- 
ble to  proceed  in  the  collection  of  the  tax,  because  it  must  be 
signed  by  some  one— but  deciding  nothing  as  to  the  legality  of 
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the  prior  proceedings.  His  authority  m  (  Cbitter.den,JaD.  1828, 
this  instance  resembles  that  of  a  justice  f  Bates  vs.'nZdiine  et  aU 
who  takes  a  recognizance  and  issues  execution. — 8  Mass. 
Rep.  7,  Alky  vs.  Ward.  In  the  case  cited  from  Chipman, 
109,  after  deciding  that  the  appomtment  of  a  constable  mupt 
be  shown,  which  was  the  only  point  in  the  cause,  the  court  were 
said  to  be  of  opinion  that  if  the  warrant  had  been  directed  to  the 
constable  by  name^  it  would  have  been  sufficient.  This  is  in  con- 
tradiction to  what  was  before  decided,  and  is  a  mere  obiter  dicr 
ivm.    The  relevancy  of  the  other  case  cited  is  not  perceived. 

The  view  which  the  court  have  taken  of  this  case  renders  it 
unnecessary  that  any  opinion  should  be  given  on  the  other  point 
raised  in  the  bill  of  exceptions — that  is,  whether  it  was  incumbent 
on  the  defendants  to  show  that  the  property  taken  by  virtue  of  the 
warsant  was  legally  disposed  of  ? 

On  the  whole  it  is  considered  that  the  verdict  ought  to  be  set 
aside  and  a  new  trial  granted. 

AJkn  and  JEf«»^,  for  the  plauitiE 

Thmptim  and  BaUet/j  for  the  defendants. 


Wram  Bumham  znd  Daniel  Mayo  vs.  Gilbert  Brewster. 

Afker  %  judgment  by  default  in  an  action  6d  protnisory  note  given  for  the  right 
of  Dialling  and  vending  a  spinning  machine,  the  court  will  grant' a  new  trial 
if  it  appear  that  the  machine  is  of  much  less  value  than  represented  to  be  by 
the  patentee  at  the  time  of  the  sale  of  the  riglU  and  execution  of  the  note, 
and  that  its  inutility  was  not  sufficiently  known  by  the  defendant  at  the  time 
of  the  jsdgmeot,  to  afford  him  any  prospect  of  a  valid  defence. 

In  such  ease  new  trial  will  be  granted,  en  condition^  that  the  petitioner  recover 
no  past  cost  in  the  action,  nor  the  cost  of  the  petition  :  and  if  the  petitionee 
elect  to  enter  a  nowut/in  the  original  action  at  the  next  term  after  new  trial 
ie  granted,  he  may  do  so  without  paying  cost. 

In  su^  c«ie  also  the  court  will  not  permit  the  decision  granting  a  new  trial,  to 
ba  recorded,  unless  the  petitioner  enter  into  a  rule,  that  any  judgment  obtain- 
ed by  the  sheriff  agaipst  the  person  who  had  receipted  to  bin  the  property  at' 
tached  on  the  orignal  writ,  and  any  security  taken  by  said  sheriff  to  secure 
■  the  payment  of  said  judgment,  should  not  be  a&cted  by  granting  a  new  trial ; 
but  remaia  as  aeeurity  ft>r  the  payment  of  liny  lumi  said  petitionee  nay  re- 
cover  on  final  trial  In  the  original  action. 
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ChiHttA^^s^n.  low.    }  Tms  was  )a  petition  for  a 'iie#  aid  in 
Bti^9iAaw,  <«  «r.T«.  i?rw<«»r.  >  an  action  de&uked  in  the  County  Odurt ' 
atWieIr  Mffrch  Term,  1826.    Said  petition  was  brought  ditectly  to'» 
th)^  ebUH  pursuant  to  the  provisions  of  a  late  Statute  of  this  state! '/ 

^e  ground  of  this  petition  was  that  the  note  of  $46b  on  wUch'  ■ 
th6<  original  action  had  been  brought,  was  giren  for  the  balance  of 
$1800,  coiitracted  to  be  paid  by*  the  pedtioners  for  the  right  of  itta*  • 
kitig,  using  and  ven  ding  in  the  counties  of  Chittenden^  FrankUmnd 
(hand  Islsj  Brewster^s  domestic  self  adjusting  sfrnmer,  for  spiiH  » 
niiig  wool  from  the  roll :— that  tbey  were  induced  to  make  the 
purchase  by  the  false  and  fraudulent  r^MresentatioiM  of  sfud  - 
Bf^ewster  with  regard-  to  the  operation  of  said  machines  and  their  ' 
use  in  spinnmg : — that  the  machine  is  of  no  value  whatever,  and- ' 
tliat  its  want  of  utility  was  not  known  to  the  petid<»iers  till  after- 
said  judgment  was  rendered  by  default,  but  has  since  been  fully'  * 
discovered,  as  they  expect  to  show  by  affidavits. 

It  appeared  that  property  had  been  attached  on  line  (Mrigiod  wri^  * 
arid  receipted  to  the  sheriff,  and  a  judgment  obtained  by  the  sheriff  * 
on  that  receipt,  and  a  mortgage  security  given  to  secure  the  pay-* 
ment  of  that  judgment. 

Several  affidavits  were  adduced  by  the  petitioners  tending  tD 
show  that  the  agent  of  BremteTf  who  made  the  contract  in  his 
behalf,  before  and  at  the  sale  to  the  petitioners,  recommended  the 
machine  in  the  highest  terms  for  its  utility  both  for  ginning  fast 
and  making  the  yam  good : — that  the  said  agent  applied  to  men  of 
influence  to  attend  at  the  time  and  place  appointed  for  making 
sales  of  said  patent  right  and  mako  offers  to  purchase,  not  with  a 
view  of  purchasing,  but  to  induce  others  to  purchase,  and  that  the 
petitioners  did  purchase  on  the  recommendations  of  the  agent  of 
BremHer;  and  that  the  note  in  question  was  given  for  part  of 
the  purchase  money  ;  and  that,  upon  a  full  experiment,  the  right  • 
is  of  little  or  no  value.  And  die  petitioners  filed  their  own  affida- 
vits, stating  that  they  let  judgment  go  by  default  supposing  that  the 
machine  would  prove  as  good  as  recommended,  and  that  upon  a  full 
experiment  since  made  it  proves  otherwise. 

RoUnsoHj  Vaai  ^ess  and  AUen^  for  the  peddoners,  contended 
that  these  affidavits  furnished  suffici^t  ground  for  granting  a. new 
trial,  or  for  setting  aside  the  default  and  letting  in  die  defoMO 
to  the  action  now  stated  in  the  petition. 
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Bmkff,  tor  lie  petiddilmi  Mntmdedv  (  CMtwd->Jaii,  IM. 
^ttb  entitld  tbepetilionefti  to  knew  trial  ^  BtimlUMic^al.  ?•.  J7me»*#^ 
dMy  prast  proTO  to  the  sttdrfiCtiaa  df  the  ooort  that  the  evldenot 
which  they  pretend  to  h«te  discovered  ance  die  judgment  iipo* 
tiie  ^vigiiial  note,  would  be  iMffieieiit  to  prevent  a  second  recovef^ 
upon  die  same  'at  another  triili  tod  that  tbejr  have  really  fUsoover^ 
ed  thisi  evidenee  aince  the  rmditien  of  the  aibresaid  JMdgmeoti 
wftd  that  they  could  aot  by  pcofter  dfligeace  and  bqniry^  have  k.* 
vaSeddiemiebesofit.b  theiCbEiBer  aictien«     •  ^i 

^llie  evidence  is  extremely  vague  in  it*  cbaiecter^  It  does  not 
abow  a  fMhire  of  consideraticm*  *  The  notd  wab  ghren^  not  lor  the 
macbkM^fiiterelyi  but  for  the.exelusive  right  of  ^^buSding^  using  and 
vondioS)"  the  said  machines  in  the  counties  of  Chi^eHSenj  Framh^ 
Urn  end  ChnndUe,  Bumham  does  not  appear  to  have  been  a 
mpAufaemrerv  and  his  chief  object  must  have  been  to  benefit  hira- 
self  by  selling  out  the  above  mentioned  i^t  witUb  his  prescriln 
edl  Kouts*  Tbsve  is  no  proof  that  he  attempted  to  do  this*  If  he 
sofiinied  any  Miure  or  loss  in  buildingi  using  er  vending,  it  did  not 
resuk  from  wy  fault  in  the  principle  or  structufe  of  the  macbinet 
vrbich  was  not  visible  or  discoverable  upon  the  slightest  trid  and  obf^ 
aenvation*  Thedeponentssay  it  was  too  eomplieated  to  be  cheaply 
aiid  easily  worked.  No  man  -  of « tsemmon  pradence  can  be  pre* 
s«Hiied  tohiMPe  purchased  for  th&sum:<tf  fifteen  hundred  doBais 
a  oiaohine  or  right  without  some  examination  of  the  <piality  of  the 
dbOf  and  the  value  of  the  others 

.  The  judgment,  in  the  former  action  wad  by  the  consent  c^the 
erigmal  defiandants*  b  it  clearly  shown  ihiat  they  did  not  know» 
or  might  not,  with  Ordmary  attention  to  their  businen,  have  known^ 
lliat  the  facts  now  sworn  to  existed  before  diat  judgment  i  No 
affidavit  states  explicidy  when  any  trial  Or  ipartionlar  e3[periment 
wras  made  to  test  the  properties'of  die  said  machine,  at  least,  by  cft 
in  the  presence  of  sIdUful  workmen  or  competent  judges*  The 
evidence  is  all  confined  to  one  Or  two  machines,  and  is  drawn  from 
those  whose  opiniixis  upon  this  subject  cannot  deserve  any  great 
consideration« 

The  court,  it  is  apprehended,  will  not  disturb  the  judgment  red'' 
dered  under  such  circumstances,  and  submit  to  try  the  ped^ 
dowrs  eighteen  months  or  more  after  the  purcsha^e  of  the  spimiidg 

M 


Digitized  by 


Google 


oti|V>ttdey,Jy;uM(tf.     >  Qta<dh#Me^  widmn  {difli  and  pbiitire 
jp«riiAifRierai,^9.BMiMf^.>  proof  of  fraud,  or  of  an  actual  and  e9- 
«endal  faOure  of  ooi:^d^ra|ioD,  which  eonunon  dSigenoe  and 
prudence  could  not  hi^e  foreseen  or  prdvenled. — 7  Mass.  Rtp. 
306,  Boftid  V8*  Chaler.--lSMm.  Rep.  302,  3%  iitliMdi6iii^o/ 
SioMridge  vs.  ^A6  JnAofti^att^t  V*  'i^c^  S^^mUtu^. 
.  HuTcsiaoN)  J«  deliTered.the  opinioa  of  the  eomt  as  fellows^ 
(fimsta^t}ie!caaaashertitt>faefiii»staM,)i   The  4|^ams  read 
in  support  of  this  petitioa  go  great  lengths,  if  not  to  show-  the  mi- 
dlines are  entireijr  useless,  at  least  ttyehow  diem  of  muehJess 
vdue  than  if  diej  hadbeenas  j^rsent^  hj  the  tgeilt  of  JiMsfi 
ttr  when  he  made  the  sale  and  took  the  note  in  quesdett*    Vbsf 
aho  place  beyond  oeitfrovengr  Mbe  fact  thai  die  note  fai  qoMim 
was  giv^  as  part  of  the  purchase  mene J  fixr  dieiigpit  of  maieum^ 
uang  and  Tending  said  madunes  fiar  said  three  •CQantfasi   And 
the  affidavits  of  the  peti^nera  sufficiendf  satisff:die  courtthatlfai 
grounds  of  defence  now  desiredto  be  setup  to  dve  m^altaeiiM 
were  too  little  known  when  die  aclion  was  defiiulied*«i  adbfd^aiby 
{irospect  of  a  defenee.    19ie  petidQnera  were,  tkmrefeire,  neriil 
lault  in  neglectkig  at  that  period  to&iteipGiBe  tbeil'  defence,    ft 
Wto  their  interest  to  make  the  meat  di^  faitfy  coidd  of  diew  pw^ 
chase,  and  to  test  the  utffitjr  ^4he  machines  soas  toT^nder  tfaeii^ 
or  the  right  to  make,  use  and  vend  them,  sifeddetoeikeia.  Swh 
experiments  as  m^tt.  weB  resuk  Irom  this  interest  were  in  pro* 
gress  when  the  action  was  defaulted  \  but  the  i^esult  of  those  eac^ 
periments  was  not  ftifl/  known  dU'  afterwards.    Jusdee  seems 
now  to  require  diat  die  petitioners  should  have  an  oppcMrtunitjr 
IP  lay  their  defence  before  a  jury  for  their  deciuoa*    A  new  trial 
iSy  therefi^e,  gicantedxm  terms^diatxtkepetitienersTecover  n^past 
cost  in  die  action,  nor  the  cost  of  this  petitkm- ;  and  if  the  said 
Brewster  elec^  to.  enter  anonsuit  m  the  action  on  the  first  day 
of  the  next  term  of  theCounty.  Court,  he  is  at  fiberQr  sp  tb  do 
without  paying  cost.    But,  before  tins  decision  granting  a  new  trial^ 
is  recorded,  die  petitioners  must  aiter  into  a  nde  that  the  judg- 
ment in  favor  of  die  sherifFon  the  receipt  for  the  property  attaeb^ 
ed,  and  the  mortgage  ^en  to  secured  sam^,  stand  food,  as  if 
nonew  trial  were  grttited,  as  securitf  forthe  payment  of  any  sums 
s|dd  Brewsitr  may  recover  on  a  fioaltrMl  m  the  oc^nal  «lioii« 


Digitized  by 


Google 


OF  THE  STATE  6P  tllByDKt.  '91 

TIk  temm  were  complied  widi  ind  i     cbitttndtaian.  im. 

a  new  trial  wa«  granted.  (  BwrAmi  et  aL  m.  Btew9icr. 

Bobmrntf  Van  Ne»$  and,  AUm^  for  the  petitkMiers. 
BaiUjif  for  the  petitioDee^ 


•^-^O^^"^ 


'  THik  case  wastbe  aaim  as  Ae  last,  exci^pt  the  default  in  the 
last  fMi  ki  March  1836,  and  this  in  August  folloiring-^and  die  peti- 
iMeier  bUs  affidavit  swwe  fidly  lo  bis  ignorancei  at  the  time  of 
ahe  default,  of  the  Ssufis  contained  in  the  affidavits,  upon  which 
he  now  relied  for  k  new  triaL 

>  A  new  trial  h  granted^  hoc  it  is  ordered  by  th^  cdim  that  the 
PtodtUner  niust  first  give  a  bond,  with  sufficient  sureQr,,  payable 
aa  said  BiSbard,  cosMiitioned  for  die  appearatice  <k  the  said 
BmUhamto  answeir  to  said  .action  in  the  Ckxinty  Court,  and  bp 
fiMtteomii%  oil  any  execution  that  hiay  issue  against  him  on  anr 
iifaaljdd^ent  that  may  hereafter  b^  rendered  agaiii^  himh^ 
eaidaction.  Said  bodd  to  be  in  the  pena^  sum  o!  $  Said  p^ 
lUoder  must  also  pay  the  cOmmhmedt  fees  on  said  Brewster'f 
eseeudoB,  and  take  no  cost  uptm  this  peddon,  nor  any  back  cost 
in  the  ori^nal  suit.  And  should  the  said  Brewster  elect  to  be^ 
teibe  notkSuit  m  said  action  oeu  die  first  day  of  the  next  term  of 
add  Coimty  Court  he  b  at  liberty  sd  to  do  witbont  paying  cost. 


'■"»'»0^ 


The  Ainiihiitraiaf  of  John  Martin  vs.  JEdward  Martin* 

T)»t  an  •dmioistrator  cannot  avoid  tfie  dead  of  hit  inteitate  by  tbowing  the 
tame  to  have  been  made  to  defraud  the  creditors  of  the  intestate^  though  therb 
be  no  otheif  fhild  from  whtcb  their  ^bte  can  be  paid. 

J 

Thske  was  ajury  trial  in  diis  cause,  and  a  verdict  for  the  de- 
fendant, and  die  following  elcepdons  were  taken  to  the  declsiori 
of  the  court  vejecting  testimony  offered  by  the  plaintifi^,  and  the 
eanae  was  argued  tins  term  upon  the  said  exceptions* 

^TU$  was  an  action  of  ^edmai^  to  recover  the  seiron  and  pos- 
«<  session  of  certain  lands  in  the  tovm  of  Huntingtonj  to  which  die 
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chitt<Dde»,Jap,  1828.  }  «  4ef€iidjmjt  plwd^♦  the  ^ 
Mm\of/.Mariinv9.E.J\iarfki.j  "^ti6,  03  bytho  writiand  pieftdbgi 
^  will  appear.  It  was  admitted^that  theidain^  wasthe  adminter*^ 
^  tor  of  the  said  John  Martin.  .  .      .      .   ^     . 

^^  The  plaintiff  then  ofiered  to  prove,  that  the  said  John  Mat^ 
"  tin  for  many  years  before  his  deaths  and  until  the  time  oOai 
'<  death,  was  seized  of  the  premises  demanded,  liviDg  thef  em  ttid 
"  occupying  it  as  a  farm  ,and  died  in  the  possession  diereof— Aatihe 
"said  John  died  insolvent— *that  the  land  b^questioQ  was  inventoried 
**as  the  property  of  the  said/^Adi,  and  that  the  same  was  wairted  to 
"  pay  the  demands  allowed  agw&t  the  estate  of  die  said/oik» — that 
*'the  said  defendant  claims  the  said  premises  ly^  virtue  of  a  deed 
"  from  Alexander  Fraser^  and  that  the  said  JVomt  claimed  to  bold 
"  by  virtue  of  a  deed  from  the  said  Ji^^  which  deeds  are  naade 
*'  part  of  the  case.  And  the  plaintiff  further  offered  to  prove  that 
''  the  said  deed  from  the  said  John  to  the  said  Fraar  wad  fraodu* 
*^  lent^  being  executed  vmhout  any  cansideradon,  and  for  the 
'^purpose  of  defraudmg  the  creditors  of  the  said  John.  To  the 
^^  btroduction  of  which  evidence  the  defendant  objected,  and 
"the  court  rejected  the  testimony  on  the  ground  that  it  vros  not 
"  competent  for  the  administrator  to  impeach  the  deed  of  his  in« 
f^  testate."  To  which  decision  of  the  court  the  plaintiff  excepted* 
The  counsel  for  the  plaintiff  contended, 

1.  That  the  possession  of  the  intestate  was  prima  facia  suf- 
ficient to  enable  plaintiff  ^o  maii^tain  this  suit.    Stat.  344. 

2.  That  the  deed  from  the  said  JbAn,  to  the  said  Fraser 
bebg  executed  without  consideration,  and*  for  the  purpose  of  a- 
voiding  the  claims  of  the  creditors  of  said  JoAn,  was  void. — Stat. 
266. 

3.  That  the  admbistrator  is  not  bound  by  this  void  deed,  but 
in  behalf  of  the  creditors  will  be  permitted  to  avoid  it. 

This  is  probably  the  important  question  b  the  case.  It  is  said 
that  no  man  can  set  aside  his  own  contract  because  it  was  fraud* 
ulent.  But  contracts  havbg  for  their  object  the  commission  of 
any  crime,  cannot  be  enforced,  and  the  party  may  successfully  xe* 
sist  them.  So  too  aU  usurious  contracts  may  be  avoided.  What 
is  then  the  principle  by  which  a  party  is  precluded  from  reaistbg 
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f^BUflQt  S^t  ffffth-the  frauds  for  io  (jSim'rofJ.Martmvs.E.Martii^ 
mvif  oims.he..GBxi;  neither  can  the  maxim  that  no  one  sfiaU 
take  advaatage  ofhu  ownwraugheint/erpo^A;  for  in  some  casesi 
a«f . Wuy  and  the Ufce,  this  isafiowed ;  hut  it  is  believed  the  answer 
jK^y  be  found  in  the  sofauion  of  another  enquiry,  how  (ar  any  onQ 
{^estopped by  his  own  act.*  On  this  pcnnt  we  learn,  that  "it  is  a 
f'jj^QCfiane.not  to  be  favored,  as  its  tendency  is  to  prevent  the  in- 
•  ?  li^atigattpn  of  ttnth."— 0<>-  LU.  962: 

,  !^^0lpfipfila  miiai  be  nuitual,  otherwise  neither  party  is  bound} 
fXiA  a  deed  poll  will  not  bean  estoppel. — 4  Bac.  Jib.  190.— -Co* 
IM.  476,  362.— Cro,  Eliz.  37. 

^.  Parties  and  privies,  it  is  said,  may  be  estopped,  but  this  doc- 
trine does  not  apply  to.  the  administrator,  and  particukrly  to  ad-: 
ipinistrators  in  this  country.  In  England  the  personal  estate  if 
vested  in  the  Executor,  and  whatever  balance  remains  after  payr 
^nt  of  debts,  become  his ;  but  with  us  the  administrator  has  nc^ 
j^eficial.  iotecest,  but  he  stands  in  the*  character  of  an  agent  1<H^ 
{^e  vrbohave  claims  against  the  estate  by  way  of  debts,  legacies 
pr,  otherwise*  .  The  law  considers  the  Estate  as  assigned,  and  the 
achninistrator  is  the  .creature  of  ^  Judge  of  Probate,  acting  iqr 
|he  benefit  of  those  concerned  according  to  a  system  of  arnficial  ' 
rules. 

.  It  is  admitted  that  all  fraudulent  conveyances  are  void  as  to 
creditors,  and  the  enquiry  returns  ho^  are  they  to  avail  themselves 
of  this  provision  ?  Can  they  do  it  by  one  suit  in  the  name  of  their 
mutual  and  legally  authorized  agent,the  administrator,  or  must  they 
be  turned  over  to  a  suit  io  the  namepf  ^ch  individual  creditor  ?  But 
how  are  the  creditors  to  maintain  their  suits  ?    When  one  mter- 
meddles  with  the  personal  property ,he  may  be  sued  as  executor  de 
son  tort  :  but  how  are  they  to  sustain  suits  against  a  disseizor  to 
recover  tlie  possession  of  the  land?    Why,  forsooth,  they  are  to 
bring  their  bill  in  chancery  to  compel  him  to  disgorge  his  ill  got* 
ten  gain,  and  thus  rely  on^tlie  conscience  of  a  villain. 
The  counsel  for  tlie  defendaqt  argued. 
That  neither  die  intestate  npr  his  heirs,  nor  any  other  person, 
not  having  legal  rights,  parsunoimt  to  his,  can  set  aside  his  con- 
tracts especially  for  his  benefit,,  by  reason  of  fraud  on  his  part.-—" 
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ciuitendtoo^ap.  1888.  i  Tlie  adini^iBtirator  represetttft  hb 
jidmV.  •J  J.  Martin  rw,  JB.  MrnHn.  )  intestate  for  eeriaia  Bpea6c  pite; 
tKMe»-*-*the  payment  of  debts,  afld  the  dis&ibackm  of  the  'sui|dtiib 
estate  ;andahfaou^hi»aiithbriCfi»  not  derived  direcdy  from  his  h^ 
testate,  yet  the  extent  of  that  authority  is  lo  be  ineasm^dby  the 
nights  and  powers  of  the  intSfltatB  hiflaself.  The  admidisiTatar 
ean,  in  no  instance,  exercise  any  greater  p6wer  Over  the  e£feet8» 
rights  orcredits  of  his  intestate,  thto  the  idte^te  himself  eoulii 
have  done.  But  it  b  said  the  adnuBistrator,  eipecitUy  in  the 
oase  of  an  iaaolveot  estate,  is  a  trt»tee  fok*  the  <Sf edhofs,  and  maf) 
therefore,  for  their  benefit,  avdd^forfiraud  ^amdtthem,  the  COH^ 
tracts  of  his  intestate. 

He  is  not  such  trustee  by  the  common  law,  for  the  claimi^  of 
oreditors  are  adverse  to  himi  and  he  is  a  necessary  adverse  pat^ 
in  allsuits  by  creditors, whether ia  laworinequi^.  In  all  things 
he  stands  in  the  place  of  his  iiftettate. — Cro,  Jaa  371,  HaiMs  vs« 
itea<br,r-^7  Johns.  161,  Osborne  vs.  Morse,  The  statute  doe^ 
Mt  presoribe  the  duty,  or  define  Uie  legal  character  of  an  adnuoh 
tratoT)  but  leaves  him  m  most  respects  as  at  common  law«*^ 
There  is  the  same  opposition  of  interest  between  him  and  tb^ 
ereditors  as  at  oommen  law,  and  the  statotoify  ptovision,  that  ttd- 
Ininistratioo  may  be  granted  to  a  principal  creditor  on  failure  of 
application  by  the  widow,  or  next  of  kin,  does  not  seem  intended 
to  alter  in  any  rtepect  the  legal  character  or  powers  of  the  adn 
BiinistratoF;  but  sinqpiy  to  indicate  the  person  to  be  appointed, 
spoR  default  of  applicatioii  by  lbs  ^dow  or  next  of  kin ;  and  upon 
the  same  principle,  that  letters  are  in  the  first  instance  to  be  granted 
lo  the  widow  or  next  of  kin,  to  give  those  most  interested  in  the 
preservatMtt  and  prudent  management  of  the  estate,  an  opportuni^ 
tf  to  watch  over  its  protection.^*^i{ei7.  Stat.  338. — I  Chip,  /2^ 
834.  An  administrator  has  no  greater  powers  than  an  executor. 
An  executor  derives  his  authori^  immediately  from  has  testator  ; 
and  it  is  absurd  to  contend  diat  one  acting  by  delegated  authoriQr, 
should  be  obliged  or  afiowed  to  invalidate  ifae  acts,  or  dvoid  the 
contracts  of  hi^principal*  The  creditors  are  not  without  remedy ; 
tbey  may  b^  remedied  by  a  bift  in  Chancery ;  1  Chip.  Rep.  335, 
Peaskevn.  Bamey^ot  hy  actbn  on  the  statute  against  the  party' 
to  the  fraudulent  conveyance.-^/iet^»  Stai.  266.    Or,  at  (least, 
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wlMtt  fenerB  are  tftken  eat  by  ft  (  Chittendem  Jan.  18S8. 
firincfp*!  credi«6r,)  hf  treating  ^  ^AnV.  0/  /.  M^iiin  v.,  JB.  JTdr/m. 
dM  fin^uletit'oonveyance  as  6  nuBitjr,  in  seftlmg  the  estate. 
^'  Blit  if  tiie  admmidCracor  can  avoid  the  deed  as  between  di0 
iMestate  aad^  grttttee  party  to  the  original  fraudulent  convey-* 
an^e^  he  emnot  impeach  it  ad  agahist  a  lAibsequent,  honafiiA 
IMardiaser;  beeause,  a  deed,  fraudulent  in  its  creation,  may  by 
matter  export  fiteto  irecome  good.  (As  if  A  make  a  fraudulent 
koflhientto  B.  and '  B  enfeoff  C.  ibr  a TaluaUe  consideration  and 
ilAertv«rd  A  abo  for  a  Tahiabla  consideration  enfeoff  Cb-— jSuferi 
Jkij  IM.— ^aft.  844,  fimoy  vs.  Jacob-^  Mass.  541,  Gfnff.  tbi 
Brewer. ~l  Id.  996,  CfmtMlient  ts.  Braiuk.-^l^  M.  406; 
Tndi  vs.  Bigehw;  and  if  good  against  a  subsequent  purchaser 
far  valuable  consideration,  a  fariioriy  h  would  be  good  agiinst 
tt^editors  or  those  chiming  for  their  benefit.  Upon  a  review  of 
fbt  cases,  the  general  principal  upon  this  point  seems  to  be,  thai 
ill  order  to  avcHd  a  deed  for  fi^ud,  the  fraud  must  be  shown  homd 
Id  those  against  whom  the  deed  is  sought  to  be  avoided,  whether 
Aey  be  the  immediate  grantees,  or  claiming  under  ihem.— -14 
Mtss.  345,  Bridge  vs.  Eggkton.—l2  Id.  456,  Harrison  vs« 
Thuites  FkiU.  ^Sltad.  and  other  casts  abot>e  referred  to. 

HtTTHiKsON,  J.  delivered  the  pinion  of  the  court,  like  only 
^eBtkm  presented  m  tiiia  case  is,  whether  die  court  decided  cor^ 
fecdy^  in  excluding  ^e  testimony  offered  by  the  plaintifl^  to  prove 
Aat^e  deed  from  die  intestate  set  up  by  the  defendant,  was  ex*^ 
eeoied  for  the  fraudulent  purpose  of  defeating  his  creditors  in  the 
eoBectioB  of  their  dd^ts  }  If  this  were  admissible  at  all,  it  would 
iwc  avail  as  against  the  defendant,  unless  accompanied  with  testimo* 
ny  to  show  him  conusant  of  the  fraud  before  or  at  the  time  of 
hiB  purchase.  This  is  tu^ed  as  a  pmnt  in  the  defendant's  brirf, 
and  has  been  so  long  and  so  repeatedly  decided  as^  not  to  be  con- 
sidered vexaia  quesiio  ;  and  the  case  does  not  state,  any  offer  of 
Use  plaintiff  to  prove  die  defendant  conusant  of  this  fact*  This 
iwncAA  seem  a  defect  in  the  statement  offered.  But  that  which 
die  plaintiff's  counsel  have  urged  will  be  considered.  Our  sut* 
Qtes,  seep.  171,  see.  14,  and  p.  266,  sec.  7,  render  fraudulent 
conveyances  void  as  against  the  person  whose  right,  debt  or  duty 
$8  intended  to  be  avoided ;  but  net  so  with  regard  to  the  person 
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ChitfodeihJaii.  18»,  J  convejrk^  .  H^  is  not  ^iimitied 
wfAnV- V^/.  Afiirfm  ▼■.  S.  MdrUn. )  to  avail  himself  of  his  ovm  wrong 
to  avoid  his  deed.  It  w<{uld  nojt  1^  good  policy  lo  ]K)ld  out  such 
inducements  to  fraudulent  contracts,  as  to  su£br  a  man  to  tnms- 
fer  his  property  to  avoid  pajrment  of  his  debts,  and,,  when  tha^ 
object  is  gamed,  recover  back  his  property.  This  is  neither  ad** 
mitted  by  statute  nor  common  law.  The  pr^erty  thus  eoa- 
vayed  is  fatally  gone  from  the  person  conveying.  The  jdain- 
tiff  claims  as  administrator,  and  far  the  benffit^  of  creditors  f  and 
thia  18  urged  as  the  only  method  by  which  the  creditors  can  exert 
their  right  over  the  property  thus  convoyed  to  their  bjury.  But 
the  courtccHisiderthattfae  powers  of  the  administrator  extend  on^^ 
to  the  rights  which  the  deceased  possessed  at  the  timf  of  las  ^ 
cease.  He  literally  represents  the  deceased  for  all  the  purposei 
of  collecting  and  paying  his  debts  and  setding  his  estate,  and  cia 
reoo ver  as  administrator  b  ao  case  in  which  the  intestate  could  noc 
h^ve  recovered  were  he  living.  The  court  are  not  called  upon 
to  decide  whether  the  creditors  have  any  remedy  upon  the  factar 
in^this  qiSQ«  There  would  be  great  difficulties  in  any  acdon  at 
law.  For  diey  can  maintain  no  action  for  die  land  without  first  ob« 
taining  a  title  by  a  levy,  and  in  order  to  that,  they  must  bring  an 
action  a^nst  the  administrator ;  and  this  is  prevented  by  the  in- 
solvent represeatation,  unless  in  a  very  improbable  occurrence 
which  would  render  the  administrator  liable  in  his  own  right* 

If  x)iO  remedy  at  law  can  be  devis^  that  unll  afford  one  reason^ 
for  applying  to  the  court  of  Chancery,  whose  decision  might  do  jus** 
tioe  to  the  creditors,  with|0i4  the  absurd  consequence  of  giving  the 
surplus,  if  any,  to  the  heirs  of  the  intestate  who  had  thus  fraudu<- 
lently  conveyed.  But  the  court  are  not  disposed  to  antidpate  all 
the  difficulties  that  might  be  raised  to  an  application  in  Chancery,! 
nor  all  the  ways  in  which  the  same  might  be  obviated ;  yet  that 
course  appears  at  present  more  plausible  than  any  action  at  law.-*— 
However,  whether  there  may  or  may  not  be  another  and  be^tlBB 
remedy,  this  action,  in  favor  of  the  adminisirator  coonot  be  main- 
tained against  the  deed  of  his  intestate,  which  conveyed  all  hi» 
right  to  Frazer^  under  whom  the  defendant  sl^ows  title.  The  teor 
timony  offered  by  the  plaintiff  was  correctly  excluded^  and  jud&^ 
ment  must  be  entered  accordii^  to  the  verdict. 

Adamst  for  the  plamtiff. 

BaQeyy  for  the  defendant. 
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.  I    ^AANKLiN  County,  JUitkkr  Ttm^  l62ff. 
JDariOi  S:  Bwrtmo  ys.  Dcmd  Read* 

That  an  action  on  book  account  will  not  lie  whert  there  »  a  contract  of  sale  ' 
bat  not  eoilnfSleted  by  actual  deliver^. 

This  was  an  action  upon  book  accounti  and  the  questibn  be* 
fi»e  the  Court  arose  upon  the  report  of  auditors  and  excepnons. 
to  their  report.  The  report  stated,  ^  That  someitime  in  the  fall  of 
*^  )833,the  plaintiff,  being  about  to  leave  Fairfield^  where  he  then 
'^  f  esided»and  where  he  was  following  the  profession  of  the  law,  had 
c^'^ome  conversation  with  the  defendant,  (then  residing,  and  fo^ 
''lowing  the  profesaon  of  the  law  in  said  town,)  about  the  sale  of 
^^Isith  the  plaintiff's  library^conastbg]  of  the  Books  contained  in 
^\  the  plaintiff's  account  hereunto  annexed,  viz :  4  vols.  DaUdxf 
'*  fUpartM^  3  do.  ^dyliet  index^  i  do.  bay^s  RepariSj  5  do.  U.  S. 
'<  Xaici,  2  do.  Cawper^s  RepariSf  5  do.  East  Aep.  i  do.  PaweU  m 
*^  Mortgdge$9 1  do.  Peak^s  Evidence^  1  do.  Ijatoe*sPkadingii  1  dc 
<'  PoweR  on  CorUraeU^  1  do.  Xona  on  BaUtnehi^  4  do.  Bldckstone^s 
*'  CavmierUaries^  A  part  or  all  of  which  were  then  taken  by  the 
^*  parties  and  packed  up  in  a  chest  of  ^e  pltdntiff,  in  the  store  of  J?. 
*<  Baricw  t^  Son,  where  the  plaintiff  then  had  his  office*  The 
**  defendant  said  be  should  be  glad  to  make  a  purchase  of  said 
<<  books,  if  his  health  in  the  spring  should  be  such  as  would  enable, 
*^bini  to  conunue  his  profession.  The  plaintiff  about  this  dme  or 
'*  aborllj  after  left  Fairfield  and  went  to  Burlington^yrheve  be 
*'  continued  princqiallyto  reside  until  the  spring  of  1824.  At  tlie 
*^  lime  said  Books  were  packed  up,  or  shortly  after,  a  part  of  them, 
"  to  wit,  JB^liei^  Index,  and  (xie  or  two  volumes  of  DdUas^  Re- 
'^portf,  were  carried  to  the  office  of  the  defendant,  but  by  whom, 
^  or  on  what  account,  does  not  appear ;  but  not  however  with  any 
*<  view  to  a  purchase  of  said  books*  About  the  first  of  March,. 
**  18924,  the  parties  had  a  further  conversation  as  to  die  sale  of 
"  said  Books  :  the  defendant  concluded  to  purchase  if  the  price 
"  and  mode  of  payment  could  be  agreed  upon.  This  was  at  the 
'*  store  aforesaid.  The  parties  then  went  to  the  office  of  die 
"defendant,  a  short  distance  from  the  store,  to  a«>certain  the 
"  marked  prices  of  the  books  that  were  there.  While  at  the  oA 
"fice,  after  some  preliminary  conversation,  we  find  that  Read  of- 
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Franklin,  Jan.  1888.  ^  «  fered  to  purchase  of  Barlouo  his  books  and 
JSorlotf  ▼■.  Read.  )  "  his  right  of  practising  m  Fairfield! j  for  tlie  fu- 
"  ture,  (which  Barlow  was  to  relinquish)  and  to  pay  Barlow  there- 
*'  for  .the  sum  of  one  hundred  doUars,  part  of  which  was  to  be  paid 
*'in  a  horse  which  the  said  Read  then  owned  and  was  known  by 
"both  parties.  The  horse  was  then  at  Camftrw/jg^c,  and  unless 
"  the  parties  should  otherwise  agree,  said  horse  was  to  be  apprafa- 
"  ed  by  Joseph  Sotde  of  said  Fairjieldj  and  what  ever  sum  said 
"horse  should  faD  short  of  paying  said  sum  of  one  hundred  dol- 
"  lars,  was  to  be  paid  in  grain  in  a  reasonable  time  therafter.  To 
"  which  proposal  the  said  Bead  and  Barlow  did  agree,  and  it 
"  was  then  proposed  by  said  Barlow  that  Read  should  keep  the 
"  books  then  in  his  office,  and  should  receive  the  books  which 
"  were  at  the  store  of  B.  Barlow  8f  Son  at  said  store  ;  to*  which 
"  Re€td  assented.  But  it  does  not  appear  that  Read  ever  saw 
"  the  Books  at  the  store  after  they  were  packed  up  by  the  parties 
"  in  the  chest  as  aforesaid ;  and  we  find  that  jBar7oirnever  practised 
*Maw  in  Fairfield  after  said  contract.  About  eight  or  ten  days  af- 
"  ter  this  agreement  the  defendant  sent  to  Cambridge  after  said 
"  horse,  and  shordy  after  it  was  brought  to  Fairfield  the  said  de- 
"  fendant  called  at  the  store  of  B.  Barlow  fy  Son^  where  the 
*^  plaintiff  then  was,  and  informed  the  plaintiff  he  was  then  ready 
**to  deliver  the  horse.'  Barlow  stud  he  could  not  attend  to  it  that 
^  day,  as  he  was  going  to  St  Albans.  It  appeared  that  be  wenf 
**  to  St.  Albans  that  day,  and  soon  after  returning  was  confined  to 
"  the  house  by  sickness.  He  remained  sick  and  was  confined  a 
"  considerable  time.  About  five  weeks  after  the  oflfer  to  deliv^ 
"  the  horse,  and  soon  after  the  recovery  of  Barlow,  he  called  on 
-  "  Read,  and  requested  him  to  deliver  the  horse  in  pursuance  of 
**  said  contract,  which  Read  refused  to  do,  saying  that  he  did  not 
"  want  the  books  :  upon  which  refusal  this  suit  was  immediately* 
"  brought.  The  next  day  after  the  commencement  of  the  suit, 
^^Read  carried  the  books,  then  m  his  office  to  the  store  of  J?.  jB«r- 
^*low  S^  Son,  and  delivered  die  same  to  Ac  father  of  thepkintifK 
*^  From  all  which  facts  the  auditors  decide  that  the  action  on 
'^  book  account  is  not  sustained,  and  that  there  is  nothmg  dae  fr6m 
"  the  defendant  to  the  plaintiff,  to  balance  book  accounts  between 
"  them  ,  which  is  respectfully  submitted  by 

JOELBARQERJa,  ) 

S.  S.  BROWN,  >  AudUors.'' 

J.  W.  SHELDON,      ) 


Digitized  by 


Google 


OF  THE  STATE  OF  VERMOP^.  99 

To  ihe  acceptance  of  the  report  the  plain-  (  J^raokiin,  Jan.  lasa. 
tiff  objected*  1»  Because  from  the  findbg  (  Barlow  yn^Rtad. 
of  the  facts  there  appears  to  have  been  a  contract  of  sale  of  said 
books  contained  in  the  plaintiff's  account,  and  that  part  of  said 
books  were  delivered  to  the  defendant  at  his  office,  and  the  re* 
inaioder  the  defendant  agreed  to  take  at  the  store  of  B.  Barlow 
(^5on  where  they  were,  and  ever  since  have  been,  at  the  con- 
troul  of  Read — ^that  this  amounted  to  a  sale  and  delivery,  and 
\bct  the  action  of  book  account  well  lies,  and  that  said  report  ought 
to  have  been  for  the  plaintiff  to  recover  said  sum  of  one  hundred 
dollars  and  his  cost. 

The  plaintiff's  counsel  contended,  That  from  the  facts  reported, 
the  sale  was  complete,  and  that  tbe  action  on  book  was  a  proper 
remedy  for  the  purchase  money. 

The  counsel  for  the  defendant  contended,  That  from  the  facts 
found  by  the  auditors  no  action  of  any  sort  could  be  sustained,  in- 
asmuch as  there  was  no  delivery  nor  eame«^  money  paid,  nor  time 
of  deBvery  or  payment  agreed  upon. — 2  Bla*  Com.  447. — Long 
on  Sales  J  114. — 1  Com.  on  Con.  16.— JDycr'i  jftejp.  30. — JSToy^t 
Max*  144. — 15  Johns,  349,  McDonald  vs.  HeweL-^^lS  Johns* 
4^. — 1  Salk.  113-14.  If  any  action  could  be  maintained  upoa 
4ie  contract,  it  is  contended  that  an  action  on  ^book  account  can* 
iaot  be  supported — ^because  there  was  no  delivery  of  the  articles 
charged.— 1  Jlik.  Rqp*  145,  Read  vs.  Barlow— Sw.  Ev.  83. — 
J  Sw.  Dig.  683,  729.— 31/.B/a,jRcp.316,GporfaZZ  vs.  Skelton* 
i^gain,  if  it  should  be  contended  that  there  was  a  delivery  of  Bay- 
(»»'  iidex  and  Dattas^  Reports f  stLU  it  is  contended  that  no  ac- 
tion can  be  maintained  without  a  delivery  of  the  whole,  as  it  was; 
oae  entire  contract  for  the  whole  of  the  books  charged  in  the  pldn- 
tiflTs  account. — Ijong  on  Saies^  108. — 6  Easi,  614. — 5  Bos.  ^. 
Pnl.  61,  Waddington  vs.  Oliver.  It  is  further  contended,  that 
if  t^re  was  any  contract  made  between  the  parties,  it  was  an  en- 
tire coixtract,  as  well  for  the  books,  as  in  consideration  that  the 
plaintiff  was  to  quit  the  practice  of  law  in  the  town  of  Fairfield ; 
and  r  the  plaintiff  cannot  separate  the  contract,  and  charge  the 
books  which  amounted  to  but  one  part  of  the  consideration,  at 
the  full  amount  of  the  consideration  agreed  upon — ^viz :  $  100« — 
8  Johns.  195,  Crauf^rd^  Ei:.y^.  MnrolL^l  Lord  Ray.  360— 
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riaokii^n.  im  J  1  T.JB.240,— 1  Camp.  jy.  p.  3«f  1,471 --f-cH^ 
BarlM  79.  Read.  >  an  Sales,  ipg.— 5  Bos.  fy  Putt.  61,  Wadif^'' 
tfin  vs.  Oliver. — Oo.  I^liz.  79. — Sw.  Dig.  685. — ^It  is  furtfae|c 
^ntende^f  if  there  ever  yra^  a  contract  it  was  cancelled  on  thf^ 
pa];t  of  tb^  pl^ii^tiS'at;  tl^e  tim^  tjbe  defen^^t  ogered  v>  fulfil  pn 
^s  parf  bj  o^fipg  to  cjeliy^r  ^  horse,  and  which  was  refused  by 
^  plaintiff— f^/lcport  <^' Auditors.— 7  T.  i^^  181,  125,— 
^  {FAeo^.  2S[5.  It  is  furtj^p  conteaded,  p9i  ^e  questiqn  ba^ 
f^kejLcjiy.  |:|5^iii  ^cided  ^y  ^fs  9oqrt  {13.  to  the  dpliveiy,  w  tb^ 
f yjdence  to  ^t  point  is  U^e  i^u^e  as  repoile4  hj  a  formp,  fiiud- 
itor,on  which  this  court  have  once  adjudicated.  lAik.JR.li5,Beaf^ 
vp.  J^arlow.  It  is  lasdy  contended^  t;hat  if  there  wa^  anj  a^ee- 
ipepf  of  d^e  parties  in  relation  to  the  ^icles  ch$u*ged,  ii  was  s^ 
special  one,  not  only  as  to  the  price  but  as  \o  the  mode  of  payment^ 
(L  e.)  fn  a  pcur^cu^r  horse  to  be  appraised  by  a  persoq  agreed 
upon,  s^d in  griain. — 1  Aik.  B.  Heffd vs.  Barhw*  In  ^hicb qs^e  ^SQ 
^9  acfiop  on  book  account  can  ]fe  sustainec^.— 1 4i^../{*  73}  '^^^ 
vs.  jDacm  ei  al.^Id.  35§— 1  Con.  Bqf^  76. — Sv>*  JB».  ^-^ 
-fe%>  %.  289.-2  Root^  130— ^2  Johns.  274.— ^^^ojiwijil  ^ 
o/^  vs.  Bianu^d.—^IB  Johns.  456,  Robertson  vs.  £iyii^.-«-l  J3ciiy« 

i?3. '"  '."    " 

The  plaii^tiC'^  <^9U9sd|  i^  reply  attempted  to  o^yia^to  tl^ie.  4jf 
^culues  urged  by  the  defendant's  counsel,  but  tbeir  ajrgumei^  was 
not  retaijqed  in  writing. ' 

lj[uTCHX^so]|T,  J.  delivered  die  opii^qa  of  tibe  ^urt^  as  fiJlofvs : 
This  cause  was  decidi^^  tvrp  X^arg  ago,  upon  a  writ  of  e^f,  and 
the  judgment  reported  in  1  AU^ns^  R.  ^45.  The  court  t^eip 
deci4pd  tha,t,  upon  th^  facts  which  then  appe^ared  in  d^e  repf^  oJT 
the  aucUtprs,  the  book  account  action  ^fl^i  np\  lie.  \t  iippei)re4 
that  the  dUspute  was  upon  matter  which  rested  ^  conlract  tne^ly, 
9nd)  the  books  contracted  about  had  not  passed  into  ^e  actual  ppa; 
session  of  the  de&qdan;  Read.  The  cause  having  been  |gain  sieioit  t^ 
f^uditors,  they  haye  returned  ijbeir  report  to  this  courtin  favor  of Jthe 
defendant,  an4  have  exhibitediy  io  support  of  thqir.  r^porti  a  fiil^ 
s^oaent  of  tj^e  fycts  in  thq  ca;$e  as  proved  bj^for^  theniy  t|nd 
i^e^  &ct$  correspond,  in  ey^ry  9iateri|(l  pa^^  wilj|^,d^,^t^QPP9 
isb^c)[\  the  sfiine  c^us^  wiis  dj^o^ed  t^  t)i^,  cou^.  ^  ^fiV^ft^  by 
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.  fUg  report  of  Uie  auditois  cooresjHjndii^g  (  f '»«?*tV"»  ^^^:}^* 
yri^  4)6  d^cisdoo  of  tbia  court,  fnust  be  a^p-  f    lUad  ts.  f  arZctr. 

wfZJti  and  fiufU,  for  the  plaintiff. 
Sndth  and  B^ad}  for  the  defendant. 


That  there  may  be  defects  io  the  deecription  In  a  lety  on  real  ettale  ol  WUch 
the  debtor  hat  no  right  to  eomplaln.    To  others  ko  say  object* 

That  a  purchaser  under  a  deed  of  trust,  can  hold  only  subject  to  the  stIpulatloM 
and  conditions  contained  in  such  deed. 

Ifhat  the  statute  of  limitations  does  not  begin  to  run  till  the  plaintiff^s  ciuta 
of  action  accrues. 

This  ym^  aa  ^tion  of  ^ec^oent  for  a  tract  of  land  in  Sipa^ifm, 
^])^ribed  as  lot  No.  147*  The  defendants  pleaded  the  general 
iutue^  which  was  joined.  There  was  a  tria^  by  jury  in  the 
-County  Court  at  the  l^  April  Term ;  when  a  Y^rc[ict  was  return- 
ed'fbr  the  plaintiff,  under  the  directi^on  <tf  the  co^Ui  with  a  view  to 
say^  all  the  questions  of  law  raised  on  trial,  and  let  the  same  pass 
to  the  Supreme  CQim  for  a  revisiop.  Accordingly  the  parties 
agreed  upoa  a  94se  ii^i  thfi  foroi  of  a  bill  of  exceptio^si  which  was 
allowed  as  such  by  the  judges  of  the  County  Couif,  and  in  which 
is  ^xhibiied  the  clai|i)  of  title  ^x  up  by  both  of  the  parties,  with 
the  objeptiox)s  against,  and  decisions  of  the  court  upon  the  same. 
JBptli  parties  claiwn^  ^nder  one  SUas  Hathatoayj  iieither  resort* 
^  t9  the  charter  as  a  foundation  of  title..  The  plaintiff  claimed 
p4/^\fj  attachment  sgid  levy  of  exe9ution ;  and  the  defendant  by 
•H  deed,  froiM  said  SUqs,  Said  Silas  Ufathaway^  by  a  leas^  datejl 
3(^tem,ber  10,  XT^%  and^ecordj^d  in  tfa,§.  year  1811,  leased  and 
to  %in  let  to  Mosef  JIf  C7ifr^,  o^e  of  the  d/efpndant?,  and  his 
liipirs  and  asp^gns^  the  lot  in  qiiesdop,  to  hold  ^s  long  as  grass  grows; 
water  runs,  or  the  sup  shines,  reserving  to  the  lessor,  his  heirs  andas- 
sigps  all  the  mill-privileges  and  places  for  water-works  of  any  Ipnd 
VEfai^ey^r,  ^d  eighj^te^ths  of  all  ori^^,  mines,  mmeri^ls,  white  oa]^  ftnd 
ffil^  tip^errron  the.  specif  copdition^  tliat  said  J\/fCiure^  his 
be^s  and  assigns,  should  wejl  aqd.  truly  pay  to  ^  $(%«,  h^ 
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rrankUn,  Jan.  1828,  i  heirs  and  assigns,  at  the  Laumr  Falls  in. 
Pamt^».Wtbfiertt0iM.)  Swanton^  an  Missisquai river ^  at  a  certain 
place  to  be  afterwards  appoioted  by  said  SUaij  $12,50,  for  the 
hundred  acres  coDtained  in  the  lot ;  also  pay  all  taxes  that  sho^d 
b^  laid  upon  the  land  &c.,  and,  upon  neglect  to  pay  said  taxes  ox 
said  rent,  sothattwo  years' rentsbould become  due,  and  remain  im- 
paid,  then  said  Sihij  his  heirs  and  ass^ns  to  re-^enter  and  take, 
possession,  and  put  out  said  Mo$eSf  his  heirs  or  assigns^  Messrs* 
Hiteheock  and  AUis^  by  a  writ  dated  *•*-<— ,aod  served  in  Octqber, 
1803,  in  their  favor  and  against  said  SUas  Haihaway^  caused  all 
\k»  laods  in  said  town  of  Swanton  to  be  attached  as  the  property 
of  Baid  HathMvay^  and  they  pursued  their  agikm  to  final  judgment, 
which  wa^  rendered  in  their  favor  on  the  last  Monday  of  August, 
1805,  for  the  sum  of  $31,027,29  damages,  and  for  the  sum  of 
$61,56  cents  4iost ;  and  took  out  their  execution,  dated  Septeni'^ 
bear  9,  1805,  which  is  agreed  to  be  the  day  when  they  could  first 
h^e  their  execution  without  leave  of  court, ,  or  the  legal  day  of 
the  rendition  of  juc^ment.  On  the  8th  day  of  January  followmg^ 
thesherifiT  began  the  levy  of  said  execution  upon  a  vast  many  lots  of 
land  in  said  town  of  Swanton^  amounting  to  upwards  of  nine 
thousand  acres  m  the  whole,  and  says  in  bis  return,  that  he  com^ 
pleted  siEud  levy  on  the  7th  day  of  February,  1806.  The  re* 
cording  of  die  execution  and  return,  whatever  was  made,  Was 
made  in  the  Town  Clerk's  office  in  Swanton  on  said  7di  day  of 
February,  and  was  returned  for  record  into  the  office  of  the  Clerk 
who  issued  the  same,  and  by  him  recorded  on  the  9th  of  said 
Febntary.  Said  execution  and  levy  are  made  part  of  the  case, 
80  tdso  is*  a  mortgage  deed,  which  is  referred  to,  in  said  levy, 
dated  September  20, 1 803,  executed  by  said  5tZ£»lfa^t£^ftytooDe> 
Simeon  HaihoMOffj  jr.  and  to  be  noticed  hereafter.  The  plaintiff 
abo  adduced  a  mor^ge  deed  firom  Wichcock  and  JlUis  to  himself 
dated  December  9,  1806,  of  aB  the  lands  included  in  said  levy, 
to  aeoure  to  Um  the  payment  of  $2566,48,  payable  within  three 
m(Hidi8  from  said  date.  The  said  defendants  admitted  themselves 
to  be  m  possession  of  the  lot  sued  for. 

,  The  defendants  then  produced  and  read  to  the  jury  a  deed  from 
said  SUas  to  Shadrack  Hathaway,  one  of  said  defendants,  dated 
September  12,  1805,  conveying  all  the  lands  of  said  Silas  in  said 
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Svan^on,  called  about  eight  thousand  acresj  (  FrankUa,  Jan.  tags. 
ificluding  all  the  lands  by  faim  before  leased,  f  faint  ▼•.  Wtbtieret  aU. 
and  all  the  reservations,rents,profits,]Ssues,remainders,  reveraoiM, ' 
ngiits,  interests  and  demands  he  had  to  any  lands  in  said  town. 

The  defendants  offered  a  deed  from  riie  plaintiff  to  one  John' 
Curtis  J  of  all  the  lands  included  in  said  mortgage  deed  from  tiitckr 
cock  and  AUu  to  himself,  in  trust  for  certain  purposes  therein 
named,  dated  October  II,  1810.  Also,  a  deed  of  the  same* 
premises  from  said  X^rti$  to  Shadrach  Hathaway^  dated  April  7, 
1815.  These  were  objected  to  by  the  plaintiff,  and  both  excW 
ded  by  the  court. 

The  defendants  made  several  objecdons  to  the  testimony  ol^' 
fered  by  the  plaintiff,  which  were  over-ruled,  and  requested  the 
ootirt  to  charge  b  favor  of^the  defendants  upon  several  points,  to 
which  the  court  refused. 

The  counsel  for  the  defendants  contended — The  first  question  in 
this  case  is  whether  by  the  levy  of  the  execution  mentioned  in  the 
case  any  title  was  acquired  to  the  land  as  against  Silas  HaAawfxy. 
We  contend  that  title  by  levy  of  an  execution,  being  by  operaticm 
<^  law,  without  the  consent  or  act  of  the  debtor,  must  be  establish- 
ed in  strict  conformity  with  the  law  under  which  it  is  created.-— 
The  construction  must  be  most  strongly  against  the  creditor.^— ' 
5  C(mn.  592,  Hobari  vs.  Frishee.  Our  objections  to  the  levy  ore 
1.  To  the  instrument  itself,  that  is,  the  execution  and  levy.  On 
tins  we  contend, 

That  no  other  record  of  the  execution  was  made  than  the  one 
t&  which  the  name  of  the  Clerk  of  the  County  Court  was  signed 
"  Ihriui  Mattocks ;''  whereas  the  name  signed  to  the  execaCKxi 
ofiered  by  the  plaintiff  in  evidence  was  ^^Darius  Matthews.^  We 
beMeve  it  to  be  as  fatal  as  if  no  name  of  a  clerk  was  reoorded.The 
record  would  appear  to*  be  of  a  void  execution,  and  would  be 
evidence  and  notice  to  persons  interested,  that  the  creditor  had' 
■  by  mistake  or  otherwise  attempted  to  levy  a  void  teecutkm. 

If  the  execution  was  not  recorded,  no  title  passed,  at  leaBt,the 
levy  could  not  be  read  in  evidence  any  more  than  a  deed  not  re«- 
coxA^A.—Stat.  167,  210, 414,  415. 

No  land  appears  by  the  return  of  the  officer  to  have  been  shown 
to  theappraisers. — ^at.  210.  *   ^ 


Digitized  by 


Google 


104       CAS|&$  JN  tUE  SU|il»MECOU^T 


FcanUi^n.  1828.    )  ^  to  tjio  descriptioo.of  the  prppet^  levie4  ? 
PflWFs.  ?F«Z|*/#r,  e^,al». )  Upon  j  we  coatCDd  that  itinustappesMr  to  the . 
court  m  an  action  of  ejectment  that  the  property  sued  for  is  the  same  .- 
tha^  was  appraised:  it  must  apear  what  was  appraisedi  that  tbe  cppft  { 
and  the  parties  may  know  precisely  what  the  creditor  has  paid  fpr^  ^ ,  j 
that  he  may  obtain  the  property  for  which  he  ha^mada. payment  tt>7 
•  th|9  debtor  and  no  more.   A  void  levy  may  be  taken  advantage  of  byr-. 
ejectment.— 2  Phil.  Ev.  203-4. — 4  Cam,  biff.  131-^— 2>ai^faf  ^ 
474-5.    Den  vs.  Abingdon.    The  plaintiff  has  sued  for  ando^  • 
taiped  a  verdict  for  the  latid.    What  was  appraised  ?    Vudot  the  . 
description  of  all  that  appertained  to  SUcu  Hathaway^  it  does  vfil  .• 
appear  that  the  appraisers  were  shewn,  or  valued,  any  thing  as  be-.  ♦ 
longing  to  him.     IJnder  the  different  words  used,  what  did  they  / 
value  ?    Under  the  word  "rtg-A^,"  was  it  his  own  right,  or  ngf^^i 
his  wife,  right  of  possession  or  right  of  properQr  ?    ^  Tiik^^^r^^B  '  > 
it  l^y  occupancy,  by  deed,  good  or  doubtful,  inchoate  or  periecif  \  ^ 
"Jn^eret^"— was  it  that  of  tenants  in  common  or  in  severalty,  fi^  * ; 
to  what  ^xtent,  half,  fourth  or  what  ?    ^^EstaU^^ — ^was  it  for  li(p^  i 
foir  years,!  at  ;will,  or  in  fee  ?    ^^Claiw  emd  demands**  are  unme^n- .  / 
inj^  words.     ^^Equky  pf  rc4emp<i(m"-*This  is  still  more  uno^b*-:'  / 
^ia*    What  did  the  appraisers  consider  appertained  \oHa(h4n  \ 
wan  ^  ^^  ^^^  *    What  appertained  to  him  in  the  Equity  I  If  iho  •  ^ 
creditor  intended  to  take  the  land  subject  to  the  mor^^ge^ho  .; 
should  have  had  it  so  appraised;  but  in  this  case  he  has  \sdexm    * 
whait  appertained  to  SHa$  Hathaway  in  the  Equity  of  redeemiog  v 
fluchr^t,  utle  S^.  as  apj>ertained  ta  him  in  the  land.  '  KJETo^.i  > 
ottcoy  owned  the  land  and  made  sal^s,  it  m^iht  <x  might  not  be  hb/i  ^ 
duty  to  redeem  the  w^ole  land ;  but  lues  interest  in  the  land,  sub^  ; 
ject  to  the  mor(g«ge,  would  depend  upon  what  remained  in  hia-  t 
bands.    This  was  sul\ject  to  change  every  day  by  deeds,  leases^-.  ^ 
CRT  any  thing  that  affected  Sihi  Hathaway^  interest  in  the  hndfrrt^  :  i 
The  value  of  Haihaway*$  intoreat  depended  on  his  right  and  Mat^  >  -; 
est  in  the  land,  and  equi^  of  redemption.    It  does  not  ajq^eai  whal    . 
the  appraisers  con^dered  aj^rtained  to //a/ilat<Niyin  eilher*^^-::-^ 
This  lot  was  excepted  iiom  the  mortgage.     ^^itematW^  and 
r€ioernon^\ — ^What  was  the  particular  estate  ?  what  was  fialAoany^  -  - 
mterest  m  the  reversion  ?    It  a{^ars  by  the  case  that  Hathamof:  .? 
kad  no  remainder  or  reversion*    If  it  was  intended  to  ta|{0  the 
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bhdy  abd  thus  itcquife  all  Hathawaf/^s'  i  FranUimJan.  issft. 
n^  tide,  interest  tzc.  m  the  land,  the  levy  }pain€v9.Y^tier£i  ah/ 
mtt^  have'been  on  the  land ;  the  appraisers  must  have  valued  the 
land  ztselR  The  law  makes  them  Judges  of  the  value  of  properQr, 
but  not  of  die  nature  or  extent  of  the  debtor's  right,  be.  or  of  their 
value.  All  the  levies  in  diis  state  have  always  been  on  land^-^ 
Sd  in  all  the  states  where  lands  are  appraised  on  Execution.  If 
a  less  interest  than  die  whole  is  levied  upon,  as  part  m  common, 
itmust  be  pardcularty  described.  In  England  the  creditor  only 
acqinres  the  right  to  the  rents  of  the  debtor.  There  this  levy 
wodld  be  void.  In  dus  state  where  the  land  passes  absolutely  and 
forever,  still  more  certainty  fihould  be  required.  A  par^  may  con* 
vey  Us  land  by  general  descripdon.  A  sheriff's  deed  in  New 
Tark  wiUi  such  descripdon  is  void.  9  Mass.  92,  Tate  vs.  An^^ 
dervon.— 14  Id.  20,28,  SO,  Jftniamsvs.Amary.—ll  Id.  299, 302, 
AUen  Ts.T^yer.— *13/(f.  51  Chick€nyvs.IsOvgoyjetaI.'^l2M^ 
163,  Bott  vs.  BttrnelZ.— 1  Conn.  R.  470,  Hxtchcockys.  Hotchkiss.-^ 
13  Johns.  97,  102,  Jackson  vs.  Roosevelt. — 13  Id.  537, 551,  same 
vs.  Laey.---2PhU  Ev.  203-4.— 3  JV.  H.Itqp.  140,  flbworrf 
vs.  Pan»6b.-^3  Id.  496,  Mead  etat.  vs.  Harvey  et  al.  If  the 
lands  had  been  set  off  and  appraised,  sdH  die  levy  would  be  void, 
becanse  part  of  die  land  was  not  described  with  sufficient  certainty, 
and  the  appraisal  was  at  one  gross  sum.'  In  dus  case,  if  the  levy 
is  void  In  part,  it  must  be  wholly  so ;  as  die  appraisal  was  m  one 
gross  0um.  The  creditor  might  treat  the  levy  as  void,  and  pur- 
sue fer  his  debt ;  but  how  much  wiQ  remain  due  to  him  ?  If  the 
creditor  is  not  paid,  die  debtor  mtay  certainly  treat  the  levy  as 
voidwA^retain  his  lands.  In  this  case  h  was  uncertain,  what 
right  JlstAatiHiy  had  to  lease  die  land,  what  its  value  was  as  against 
strangers,  and  what  die  interest  of  Hathaway  was  in  the  lease  at 
the  dme  of  the  levy.  The  amount  of  die  appraisal  forms  here 
po  evidence  in  die  case. — Phil.  E.  417  alias  476.  If  it  was  the 
inteaoest  of  HMaway  in  the  leases  or  deeds,  it  does  not  appear 
whether  tixe  rents  be.  were  appraised,  or  the  land  in  order  to 
obtab  all  J9alftat0ay'«  interesu  It  does  not  appear  die  apprais- 
ers ooisidered  Hathaway  had  a  good  dde  to  any,  wbatevej*  they' 
Dugr  have  ecmsidered  his  claim  to  be. 
An  Eipn^  of  Redemption  could  not  be  taken  by  appraiskl  un« 
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Fr^i^jaa.  18»  l.der  our atatute,.  (/f.  i.  211,  w.  6,)  ifAx 
Pome  YM.  Wtbtiir.ii  tUi* )  Could,  the  amount  due  on  tbe  mor^sage 
ought  to  have  been  stated  in  the  officer's  return  that  k  may  appeqr 
what  tbe  appraisers  valued.  If  the  act  (/?.  JU  p*  216,)  is  decla^ 
tory  as  to  the  appraisal  and  setting  off  to  the  creditor,  so  It  must 
be  as  to  the  duty  of  appriusers  and  sheriff. ,  The  evidence  gjvep 
Jby  the  plaintiff,  viz :  the  mortgage  deed  from  Silas  SxUhaviay,  to 
Simeon  Hathaway y  the  deposition  of  WUliomPage^uxA  the  release 
from  Simeon  Hathaway,  does  not  aid,  his  case^  this  evidence  was 
not  in  existence  at  the  time  of  the  appraisal.  Tbe  creditor  can- 
not take  the  equity  of  redemption  m  part  x>f  the  lands. — 5,  Conn. 
592. 

The  deed  from  Paine  to  Curtis  was  valid.  Paine  hold  the 
property  in  tnui  for  himself  and  Curtis,  An  adverse  possession 
does  not  prevent  a  transfer  of  the  legal  estate  among  the  cestui 
que  trusts.  The  whole  deed  taken  together  shews  the  restrictioas 
were  merely  personal,  or  at  most,  applied  to  a  sale  on  credit,  ai)<i 
directbg  how,  in  case  of  such  sale,  the  payraeot  should  be  secur- 
ed. It  was  never  intended  to  prevent  him  from  sel£ng  for  iqoney . 
Curtis  WH&  expressly  authorized  to  convey  in  trust.  Shadraeh 
Hathaway  then  acquired  the  legal  estate,  and  Curtis^  share  in  the 
equitaUe.  The  court  cannot  presume  the  trust  executed.  That 
is  a  question  for  the  jury,  and  the  presumpdon  may  be  rebutted. 
The  facts  in  this  case  show  conclusively  that  Hathaway  never  ei(- 
ecuted  the  trust  by  any  conveyance  to  Paine*  If  the  court 
can  presume  an  execution  of  the  trust,  they  wlU  not  decide  it  to 
have  been  executed  where  there  is  no  presumption  of  the  &ct.7r~ 
Had  the  trust  been  executed,  still  Hathaway  was  hiinself  ope  of  the 
cetiui  que  trusts  by  owning  Curtis^  equitable  share  or  interest. 
He  was  then  tenant  in  common  with  JPaine  and  the  other  cestui 
que  trusts.  This  verdict  cannot  be  sustained  for  the  whole  land. 
There  was  no  actual  ouster ,  and  if  there  was,  plaintiff  could  only 
recover  his  share,  and  that  in  Chancery.  Aldsough  Curtis^  deed 
did  not  enable  him  to  convey  to  Bishop  or  any  other  stranger,  it  en; 
ftbled  him  to  convey  to  tbe  person  in  possession.  8  Johns.  105. 
Jackson  ex  dem.  Humphrey  vs.  Given  et  al. 

We  contend  the  statute  of  limitations  began  to  run  on  the  12m 
September,  18Q$j  and  continued  to  operate  from  that  timCf    The 
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ttti^  ir^ifetiih  accrued  \vlien  defendant  <  Franltifa,  Jan.  itttS. 
iliirt^iwwy  toofc^dssessfon.  In  dl  cases  f  Fmne  vs.  H^eft^ftr,  ei  «//- 
bf  ii^e  fcy  die  statute  of  limitations,  the  accruing  title  of  the  pos-' 
fs6^sbt  fe  against  Mm.  The  levying  creditor  acquires  no  ftior^ 
a^tils*  than  a  purchaser,  except  when  the  conveyance  from  hife 
'daMbif  'b  frattdiHent.'  Contestwg  the  levy  by  the  defend- 
amt^does  not  vary  the  case  ilny  morte  than  contesting  a  deed  would 
because  it  ttftt[ited  a  seal,  witnesses,  or  other  requisites.  The  fi^ 
teten  years,  at  aB  events,  began  to  run  sit  months  after  the  8th  o^ 
J8iiuary;  18(Mf,  and  expired  8th  df  Jilly,  1821,  twenty  two  days 
b^fbre  the  action  Commenced.— 4  l^Wiw*.  163,  Brtnon  vs.  T?ke 
Maine  Bank.'^9  Id;,  893,  Haywood  vs.  HUdreth. 

'  Hief  le^  of  the  execution  m  terms  took  eflfect  sutject  to'  SAa- 

'  iitaffi  'Hathaivitfs  deed.]    The  attachment  mtxst  be  presumed  to 

ttfve  been  abandoned,  and  the  levy  made  for  the  purpose  of  con- 

t^n^the  dfeed  to  Shad¥aA  Saituxway.    Had  the  creditors  m-' 

Sded  (he  levy  should  relate  back  to  the  attachment,  they  shoukl 
li^Ievied'on  the  land  :  but  even  then  they  could  not  have  held 
QSs  lot,  ab  it  does  not  appear  of  record  Silas  Hathdway  owned  it« 
The  wtit  was  dated  3viy  30&,  and  served  August  1st,  1821.— 
Th^  Mterest  of  SUea  HatHdway  in  the  rents  should  have  been  tk« 

'  keii  according  to  Ae  eighth  section  of  the  act  pnmding  for  levying 
executioner  (A.  L.ff.^lZ.)  Rents  are'  not]  the  sudgect  of-  a 
"ptoceeimg  According  to  the  fourth  section,  JR.  L.  p.  2l0.  In 
cas6  6f  a  lease  for  years,  or  for  Bfe,  reservuig  rent,  Ae  rents  can 
bi  t^eti  only  accordfatg  to  the  8th  sectfen.  In  this  case  the  grant 
was  in  fi6  Hmph  forever,  reserving  rents ;  but  from  the  nature  of 
the  base,  the  rentd  must  betaken  according  to  the  8th  section,  or 
nM  at  all«  If  die  creditor  tent  take  the  rents  under  that  section, 
Yih  taxjist  so  t^ke  them ;  because  that  sectio)>  confers  a  privilege  do 
Ae  debtt):^  'in  the  redemption  and  value  of  the  property  winch  the 
4tfa  section  does  not.  It  is  said  if  the  creditor  will  levy  cm  the 
land  and  pay  for  its  value,  he  may  obtain  the  rents,  or  any  other  ro- 
terestin  the  land.  This  we  deny;  the  land  may  be  worth  as 
miicb  as  rent,  i.  e.  the  land  may  be  worth  one  hundred  dollars, 

.  and  rent  twelve  dollars  perannim,^  the  landlord  relying  on  the 
personal  security  of  the  tenant.  In  such  case  the  creditor  would 
obtain  the  rents  withotlt  paying  for  them,  as  the  appraisers  would 
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JMiirf«. inkto-«^«ft«>  the  value  of  Ae  Inu}*    If  i&  wdtcaaetbt 
TQiitt  ifere  tdom  aooordfag  to  dw  8di  06€lioii»  aad  die  debt  was 
mfy  CM.  iMUid^ed  doYkiu,  die  faad  woaid  ia tttii^  r#vart«B^ih9 
!}  wbeveaa  if  the  land  h  telna  uod^r  die  4th  mamifkw 
k  feieeerlif  not  redeemed  in  five  itteaths..    If  tbs  afpraiftM^ 
vahne  die  leot^  we  si^  diat  voM  haof^  oevtain  b  ikev  emitair 
wem  Dotintended  lo  be  die  aubjoatof  apprasaL  *ne  hwdeelaiw 
lOhal^  ahali  be  their  vahie  in  the  pajmeiBt  of  debts,  but  if  thajr^pew 
tftdie  creditnt  bj  apprais^  eiliiar  ^f  tbe  ranier  of  the  knd,  dieir. 
vah^B  would  be  uneeriain^a  rent  of  ten  or  twelve  dolbrsper  am* 
iltim  niigbt  pass  fw  one  inndnd  dollflfs  s  ^  wouU  depend  (»tte 
opjnjon  ef  the  appndseis ;.  and  in  sncb  case^  the  debtor  would 
be  fimiind  to  five  xnontjiis  redemptiaD)  but  bjr  die  8th  seodoDi? 
and  its  proviso^  die  debtor  is  ensuied  the  fiili  amoual  of  iun* 
rent  nod  allowed  to  redeem  at  any  time*    In dnsease  the  ap^ . 
ppnais^anmigbt.haveyakied  the  land  at  half  die  value  of  dieiests^ 
Thisrvahierof  the  landisfluctuatingy  aiid  may  afterwuds  beoome. 
sufioient  lia  pooduoft  the-  ifsnts*    If  rents  like  the  pieaeat  eflanefr 
be  tdanadbydi&SdiseciiQn^areditors would  in  mosn  cases  be  widn^ 
ontremedy.    Suppose  the  land  to  be  wordi  eigbi  or  ten  timen- 
an  euiohas the  sent.    Ben^  do  not  come  withm the  descrqitioa 
of  propvtjr  sofaject  to  be  appnised^-i^iZ.  L.  310,  s^  8  &4:  they 
oasno^  bedivided  so  as  to  make.aeverallandlords  at  the  same  time. 
We  contend  the  lensDlsfaiuldnotbe  subjecttoforfeiture  undln^ 
of  the  ass^ninem  of  the  lease  or  grant;  the  x^  modejnwhich  die"^ 
jdaintiffcouldproceedwas  toqopaint  aplace  of  payment,  tofciijpiins^ 
thetencBtstoaaconi,andpqrreat,  andk  case  of  r^isaler  neglndl. 
topay  tbeivntsaoGordingtcKdieteims  ofthe  grant,  proceed  bgr- 
cgectment ;  but  oadl  he  has  ennded  hims^  to  the  b^n^fit  of  «; 
ferfekure,  be  cannot  maintdn  ejectment  against  any -one  ef  the. 
defendants.«-^<2an»'.^ect.  16, 22, 22.-^S/uf.  Tweluch.  13,*p^ 
ass,  262-4.-8  T.  R. 2,  Da  Oostaws.  WhmUiu    The  levy  was 
not  completed  within  the  five  maeths  fi»m  tho  rendition  of  the 
jodgment.    The  five  mraths  expired  on  dieedi  Feinruaiy  1806. 
In  all  eaaes  wfaese  the  time  is  to  be  computedfiBom  any  acttofae 
dene,  the  day  on  which  the  act  ie  done,  isineluded.<>*^  jDet9.4£4, 
JRtw  vf .  AddetUf.^^  T.  R.  «2»,  CoaOe  ei  al  vs.  SurifeK.— S 
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^ml*    iSoiBflllDur  pmetim.  J^Jhmert^mkna^^tM 

Th^Aumi9e\  lor  ike  pfa^miff  «oiiteii4ed|  <  That  the  £icUj«  thoyt 
ifpeir^.«(  iha.  tiial  are  stated  jn  tbe  caae  aow  {treaabted  to  Am 
f^«rt.:m>  tbifl;  tDotioiu  The  fim  oigeotion  to  tb^  evidnaeb 
^Sff^A.hy  f^tiSr  i^  that  m.  the  reoard  of  the  e^ecimm^ 
mA>HiKim  m  the  tcmai-  dork^s  offiae^tbere  is  a  mistake  k  wtn 
lia|^lteowi6of''I)afVMJlfoil^ae^"io^ 
a^dark  0f  ihe  eoiiit  ftom  whiab  <he  esxscuaom  issued.  It  wduU 
seem  sufficieat  la  samack  heie,  that  the  record  of  the  oxacutkxs 
aad  return  in  the  tows  clerk's  affioe»  agree  in  every  important  par-* 
liciilar :  ibe  aom,  the  date^  tba  partiesy  the  court  and  the  lerm  o£ 
the  court  in  which  the  judgment  was  rendered*  If  die  object 
then  of  recording  be  to. give  notice^  that  olyect  is  surely  aaswtredl 
in  the  present  case ;  no  honest  enquirer  oould  be  deoeivedi. 
Bfit  die  course  of  the  court  is  to  orerkxdt  such  mistakes  wherr 
Qfr  auendment  can  be  ordered  and  no  injury  be  sustained  by] 
it»*~13  WimL  670.  The  act  of  Parliament  reqiiiiied  <^tbat  tha 
^•oardicttte  of  the  registry  of  such  ship  or  vessel  should  be  trolip 
'^and  aocutaielyr  recited  in  words  at  Iragdi,  in  tbe  faiU  or  ioatm** 
'^matitof  sale  diereof,  and  otherwise,  should  be  utterly  mdl  and*. 
'*<vaid  10  every  intent  and  purpose }"  but  in  this  was  inserted 
'MTSd"  for  '<  1782,''  and  yet  tbe  biU  of  sale  was  judged  gofod^r^ 
4  r«  iL  leiyB&ttoH&nnu^ Smith.  ^Agrantof  amanorisgood 
'^abboi^  iarecitingthefineit  mistakestheplaintiffibr  the  i^<>r^ 
'f€0cm^»" — Cra.  Elix*  ld7.  A  mortpige  deed  to  secure  4^3000^ 
laaaqaeoeded |(300|iyetitwapadjngedtoberecorded  within  dm coo^i 
dilbavf  abond  by  one  whobas  under  taken  to  procure  iirecorded^faut 
mtf  so  as  to  create  a  lienpgainst  a  sohseqaent  purchaser  fer  moret 
than  tbe  4(dOO.*--18  Johnt,  IL  544.  Tbe  exoratian  and^evy  are" 
now  necorded,  and  that  is  sdficaent  for  any  one  except  a  sobsa^ 
qnp9lt  attaching  credittNr  or  a  subsequent  purchaser  Ivithout  mxticeJ* 
^b  sacb  case  tb»  execudonand  sheriff's  return  need  not  be  re^ 
^^Mrded  within  any  given  dme«"-^15«  Mas^.  R.  137,  McLeUem 
"  V94  Whiting.  In  the  icmfadtu  the  chrisdan  names  of  bodi  of 
'^ibe  ptasBtiffiBon  whose  suit  the  bail  bond  was  taken  were  misK 
"Stated,  Jomei  S.  CoBmn  nnd  WiUiam  GiU  (or  John  S.  C4- 
^6utn  and  George  W.    GiU}  but  dic^  were  described  as  mer-^ 
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Paihewt\wJMtif,eiaU.S  "  <?«B;'*  and  the  pldnflft  had  judgment 
on  ihe  scire  fitcioi.  10  Mcas^  R.  20,  CoRum  ditd  CUtt  "h^ 
Burt6n,  The  shenflftiad  in  Ms  retarn  stated,  that  he  levied  on 
this  land,  completed  the  levy  and  appraisement,  and  dblirek^S 
stizen  on  the  12th  of  January,  whefeas  it  was  in  part  'done  on' 
the  32d.  A  motion  was  mfade  for  the  offieef  to  amend  Ms  re- 
turn, but  the  court  decided  that  they  would  reject  this  date  and 
establish  the  levy.-— 13  Mass.  R.  529.  The  justice  certified  that 
A.  C.  was  swom  to  appraise,  be.  B.  C.  ntade  the  appraisal ;  but 
the  sheriff  returned  that  he  caused  B.  C.  to  be  swom,  be.  and  it 
was  holden  to  be  good:-^14  Mass4R.  20,  WUliams  v^  Amory. 

It  is  objected.  That  it  does  not  appear  by  the  officer's  retumr 
that  the  land  levied  on  was  sAiowti  td  the  appraisers.  This  is 
c'ertainly  implied  in  the  return,  that  he  caused  tlie  latid  to  be  ap- 
praised, &c.  How  could  it  have  been  appraised,  if  not  shown  ia 
of  seen  by  the  appraisers  ?  The  court  will  presume  that  the  officer 
did  Ms  duty  in  this  respect*  It  is  not  required  in  Chipman^s 
forms.— JV.  Chip.  R.  364-5. 

'  It  is  objected.  That  the  description  of  the  right  of  SOas  Hatha- 
v>ay  as  set  forth  in  die  return  is  Vague  and  uncertain,  that  it  does 
nor  appear  what  was  levied  upon  or  appraised,  or  that  any  land 
or  specified  property  was  levied  upon  or  appraised ;  and  the  re-' 
turn  is  therefore  void.  This  is,'  without  controversy,  the  rao^  dif- 
ficult point  in  the  cause,  and  yet,  ft  fs  believed  that  tfie  return  is 
gbod.  The  lands  are  no  doubt  sufficiently  described  by  the  num- 
bers of  the  respective  lots,  that  is,  the  return  describes  them 
/'with  as  much  precision  as  the  nature  and  situation  thereof  wiD 
**  admit,"  in  the  word^  of  the  statute.  The  court  wiD  intend  that 
the  lots  as  described  in  the  return  had  been  surveyed  by  the  pro- 
pnetors,  and  a  plan  and  survey  thereof  returned,  and  that  these 
pYoccedings  had  become  matters  of  record  in  the  proprietor's 
clerVs  office.  The  lots  therefore  are  as  well  known  by  their 
numbers  and  better  than  they  could  be  by  an  actual  re-survey,  In 
which  the  corners,  points,  and  distances  should  be  given.  But 
flie  objection  is  that  the  interest  of  the  judgment-debtor  is  not  de- 
scribed, or  in  other  words,  that  it  does  not  appear  by  the  return  wheth- 
er the  land  itself^  or  some  real  or  imaginary  interest  of  the  debtor  was 
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of  Uu^.jmrtqf  the  return  are  ^^8dt}tbe}^^«P4tfiiBV9*,9^4^</fre/<|2», 
'*  title,  interest,  e9tate^  ^)9^9f  demand,  equity  of  redempuoo^  le- 
<^  loader  and  reyeision^  w^i^  appertained  to  .the  sa|d  debtq^.  ip 
^^  axvd  unto  t^e  aforesaid  Jaod/'v-  ^^  na^y  inquire  wJt^  is  the  olf-r 
idous  import  of  these  expressions  ?  It  is  certain  that  neither  the 
sheriff  nor  the  appraisers  undertook  .to  decide  what  was  the  m^ 
.  tii|ce  or  extent  of  the  debtor's  title  in  the  lands.  If  they  did  not 
^  undertalfie  to  judge  what  the  debtor's  title  or  interest  was,  how 
could  they  appraise  any  .particular  interest  or  estate  ?  .  Qn 
what,  b  short,  could  they .  exercise  their  judgments  but  the  laiyl 
itself.  Their  using  so .  many  terms  expressive  of  title  or  interest 
in  reality  clearly  shows  that  they  did  not  take  it  upon  themselves 
to  judge  by  which  of  these  terms  the  debtor's  interest  was  defined. 
What  then  could  they  appraise,  or  the  sheriff  setoff,  but  the  land 
Itself?  What  is  all  the  interest^  tithj  and  estate  in]a  piece  of  land 
but  the  land  itself?  The  word  estate  clearly  implies  all  that  a 
man  can  have  in  lands.— -2  Bla^Com.  103.  The  meaning  is  plain 
and  obvious,  and  on  first  perusal  no  one  couM  doubt.  The  plain 
meaning  is :  we  have  appraised  this  land  and  all  the  interest  of 
defendant  therein.  But  if  they  did  intend  to  judge  of  the  title,  is 
the  court  bound  to  believe  that  they  misjudged,  or  is  the  presump- 
tion of  law  that  they  judged  correctly  ?  If  they  examined  the 
title  they  found  that  the  debtor  was  in  the  perception  of  rent, to  the 
amount  of  the  interest  on  the  value  of  the  land,  and  that  the  rever- 
sion Wjas  m  the  debtor  and  this  they  appraised.  And  what  is  this 
but  appraising  the  land  itself?  Neither  the  rent  or  the  reversion 
could  pass  without  the  lands.  But  to  say  I  have  bought  a  man's 
land,  or  his  estate,  or  interest  in  the  land,  are  all  expressions  of 
the  same  import,  especially  when  addressed  to  one  who  knows  thp 
title.  But  should  we  say,  we  hB.ye  j^urchased  or  appraised  or  $^ 
offsil  A's  interest  or  estate  or  title  b  lot  No.  1.  and  he  owns  but 
an  undivided  moiety  of  the  bt,  would  not  the  meaning  and  bgal 
operation  be  perfectly  obvious  ?  How  else  could  an  undivided 
bterest  be  set  off?  Should  the  sheriff  and  the  appraisers  set  oflT 
and  appraise  the  whole  lot  ?  Creditor  then  bses  half  his  debt.  If 
they  set  off  any  undivided  part  or  proportion  of  the  land,  they  then 
undertake  to  judge  of  the  quantum  of  the  debtor's  bterest,  and 
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Fr4nMm.Jtp.  f 828.  i  the  gettlMieii's  objee&Mter  arise  m'  dl 
Paine  vt,  Webster,  ei  ale. )  their  force;  Sdppose  then  they  appraise 
and  set  biF  all  the  debtor's  imereitt  in  ^e  lot,  woidd  not  the 
mcnety  be  well  set  off  and  the  title  pass  ?  If  Aea  such  a  returo 
be  good  for  a  moiety,  \vfay  not  for  thewfade  ivfaen  die  whole 
was  appraised  f  Suppose  the  return  dxndd  say,  aU  hb  right, 
title,  interest,  &c«  (being  a  moiety  or  a  IRmitA)  would  not  such 
levy  be  good  for  the  one  half  or  one  fourth,  as  the  case  might 
be  ?  Would  it  then  vitiate  the  return  if  the  words  **  nMueqr" 
or  **  fourth  part"  were  left  out  ?  But  here  we  are  not  without  an^ 
thority.  It  is  said,  **  All  the  right,  title,  and  interest,  be.  of  the 
*^  debtor  would  pass  the  remainder  as  in  a  deed."— 14  Mast.  R^ 
408,  wlrfttnt  vs.  Bean  ti  ci.  If  this  be  correct,  dien  apjNraisbg 
and  setting  off  aH  the  right,  title,  fiic.  of  the  debtor  passee 
die  whole,  if  debtor  owned  the  whole.  We  think  that  every 
presumption  is  to  be  made  in  favor  of  the  retiim,  when  ii  does 
not  appear  that  any  diing  wrong  intervened.  14  Man.  R.  406, 
jfd^nv.  vs.  Bean. — 11  Mass.  R,  515,  Bajfitton  vs.  Carver^ 
—1  Pideering  5S1,  Start  vs.  Shermn^ll  Mau.  440,  Mimtii^^ 
vs.  Qay. 

We  contend  not  only  that  this  retnm  is  such  as  will  pass  the  land, 
but  is  in  strict  conformity  with  die  spirit  of  the  act.  The*  act  pro- 
vides ^*  diat  all  houses,  lands  and  tenements^  belongbg  to  any  per* 
^  son  in  his  own  right,  m  fee  or  for  his  Kfe  or  the  life  of  anodier, 
'*  paying  no  rents  for  the  same,  shall  stand  charged  with  aU  the 
''just  debts  be.  of  such  person." — R.  L*  210,  sec*  3*  The  act 
then  directs  ^'  that  when  execution  shall  be  extended  on  any  real 
*'  ettaU^  the  same  shall  be  appraised,  be.  8zc."--«ec  4.  And  in  . 
the  latter  part  of  the  same  section,*' which  appraisers  after  being  duly 
'*  swKMrn  by  such  officer,  shall  apprafae  sueh  estate  as  sludl  be 
"  shown  to  diem,  at  its  true  and  just  value  in  money,  be."  Now 
what  is  here  to  be  appraised  ?  the  answer  is,  the  estate  (status) 
that  is,  the  r^ht^  interest  or  etiate  of  the  debtor  in  the  houses  or 
lands — 3  Bla.  Cam.  103.  Now  suppose  the  debtor  is  ninety 
yevs  old  andhasonlyal^  eetoite  in  die  house  or  land,  can  it  be 
pretended  that  the  Aeriff  and  appraisers  are  to  shut  dieir  eyes  w 
to  die  nature  and  duration  of  the  debtor's  interest  m  die  subject 
matter  of  the  appraisal,  and  ^ipraise  die  house  or  land  at  its  real 
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bo  JgflU<<roH»  ispfttwe^ .   1$  it  «0t  WMa-  /f  weys.  Wel^Uer^^f^. 
ifecb  ifaac  Ifajrvmtut  ttikeintDjoiQQsid^ration  the.agjtiiefaBaltb  and 
pfO^ftts:  of  ith»  oontmuaDoe  sq  life  •  of  tile  Henumtf  fi^  ^h  \ 
<»^fciDMErtedtiit'j»fr  ooNr  .ne?     In  such  ease  thesi,  ,die,sh^-, 
ifl^iitBist  sat. out  the  Iftod^  mfi^  mi  hounda  or  %  ibfi  f^-* , 
b«b(iif  th6  loiV  &»•>  hvi  j^^  ^A^g^  006  ^.and  tAe  fAii^  a^^med^ , 
mu^tbe  the  Jtght,  mters^t  ^  estate  cf  (be  d^t^  in  die  landsfh^. 
ddsmbed^  and  cmibe  aiofhiiig  #fee<-^l^  Mfass,  R.  404,  Aibjms  ys;  ^ 
jBmb;    Wfagr  does: thr  stftnne^r^f^uirethe metee a&d boun4s JfT^be 
seKKilt?    Merel^tfaBtSdw  peHie^iaeiajrkQDW  ^lebouqds  of  |he  tei:;n- 
torj^io wMch ihe ciodinnr  acquin*  aright.    But  diege mete3  and  ^ 
))Ouiid»  neMher  asfibidnor  can  affi)rd^  anydMcii^ption  of  ti[)iejaa|iRre 
aiid<«attez]to£ib6  debtor's  t^e)^r  of  that  acquired  1;!^  the  <»redH^ 
an :  i  WhBteverettate  the  dliebtd^ haid  iaafqpraised  aivd  iset  of^  md 
altthb^ andtfaiB  onljr^  ^eids  in  (beorediton     NwMfipp^ifiitko 
ca^^bf  a^life  elttale  ad  above  menkiened^  the  Aeriff  sl^mld  xetwB 
after  SBithig  out  the  lands  hf  met^ijEuidhCbymd^w.d^aaribiiigitby 
tb^'ftdfiaber^f  the  lot,  he  i^oold  jfttSjDcepd  t^jswf^  dbi^  he^basis^^  tKi 
be  appraised  and  set  off  th^  life  estate^  g^  iiemainder  orret^ysi^^  ^^ 
or  aSAe  tetate  or  interest  of  the  debtor  in  the  fie^cnhfyApfmi^^ ; 
is  it'poftsible  that  dais  would  Titiote  $t^  rebm?     WwM}%  be  ije^. 
turt^aify-^dng  difiefeot  from  :vhatlhe}r  had  donie  aiad  were  o^ . 
bliged  10  do  by  kw?   'fioi^iose  the  i^riff  return^  in  isake  of.a 
fe^'^athe  has  caused  to  be  appraised  and  tetcff  afithees^- 
taldcc^  iaterest  Of  the  dehtoriin  thedesetibed  premises,  bebg:A  * 
fe^^^pki  6t  being  a  ren/kdrukr-y  or'being  a  reoyrSJoii^orifadDg  am 
e^fyof  reienkpiUn*    Woidd  any  one  df  ithese \he xincertaid}? 
^dMnottheisodrc  understattd  triiidi  srai  a^fHraised  i  .and  woaU  : 
Q^f  these  vitiate  the  TOtuni'?  And  suppose  dieyacttxaUyappm^c 
'^mi  set  «#(a6  itiriionld  after  tiirn  out)  the;  true  and  legal  in^  " 
ekmxmiich  the  debbr  had  in  the  prethises^  would  there  be  tit^  • 
readonri)]e  obj^don  to  the  return  ^    it  has  been  feliotiim^tfaal.in 
soi^e  emeh  the  appraisers  must  take  into  consideration  the  batom   < 
aifA^dei%|]6n<^die  debtor's  interest  or  estate  f  and  it  is  believed   ^ 
thae  if  tii^y  mtclsttakeitintD  consid^ation  and  appraise  acootding''' 
ly^thatdie  sheritf  may  and  ought  to  state  the  natuiie  and  dusaticai  ^ 
oM»  «stMe-m  hit  return;  yet^peifaiis^  the  want^k  will-noi'ift*  1 
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Franklin,  ian.  10«8.  }  tiate  the  return.  If  the  sheriif  arid  die  ap- 
Pairu  vs.  FfVdi/ef  et  ait. )  prsdsers  may  and  must  look  into  this  siil^ 
ject,  and  when  they  do,  and  state  it  in  the  returh,  cannot  the  couft 
^o  the  same  ?  and  can  they  not  by  comparing  the  debtor^s  titl6 
With  the  return,  see  whether  justice  has  been  done,  whether  the 
same  interest  or  estate  owned  by  the  debtor  has  been  appraised? 
Is  not  this  more  easily  done,  than  if  the  return  were  general,  say- 
ing only  that  tliey  had  appraised  and  set  off  the  land  described, 
when  in  fact  they  had  appraised  the  interest  of  the  debtor,  the 
life  estate  only  ?  A  return  like  this  woidd  be  indeed  rendered 
suspicious,  merely  by  a  comparison  of  the  known  by  the  estimated 
value  in  the  return.  The  objection  seems  to  be  that  flie  apprais- 
ers return  what  they  actually  did  and  were  bound  to  do.  It 
is  said  in  14  Mass.  R.  408,  Atkins  vs.  Bean^  that  it  Is  not  neces- 
sary, thou^  convenient,  that  the  appraisers  or  the  officer  in  his  re- 
turn should  set  forth  the  nature  of  the  estate  taken,  or  the  estate 
of  the  tenant  for  life:  "  all  the  right,  title  and  interest  of  the  debtor* 
would  pass  the  remainder  as  In  a  deed.  Now  the  nature  of  the 
estate,  or  right,  title  and  interest  of  the  debtor,  cannot  be  apprais^ 
or  set  off,  or  set  forth,  in  any  other  langauge  than  that  of  the  re- 
turn of  the  officer  now  under  consideration.  Either  the  land  itself 
must  be  set  off  or  die  interest  of  the  debtor  therein  ;  one  cannot 
be  appraised  and  the  other  set  off.  If  he  set  off  the  land ,  what  use* 
can  there  be  in  setting  forth  the  nature  of  the  debtor's  estate  in  it  T 

•  The  hitter  is  not  the  Aing  set  off:  such  return  would  be  inccmsist-' 
ent  with  itself.  The  only  way  that  can  be  done,  agreeably  to  the  * 
principles  of  this  authority,  is  to  describe  the  land  in  which  die 
debtor  has  an  interest,  and  set  off  that  mterest  on  the  execudon.^ 
And  this  is  precisely  what  was  done  in  the  return  under  consider- 
ation.   In  comparing  the  language  ofd)e  return  with  the  lease 

•  to  JIfe  Clurcy  which  is  made  part  of  the  case,  and  with  the  mort-* 
gage  deed  to  Simeon  Hizthatoayj  which  is  also  in  the  case,  the' 
court  win  find  that  b  the  return  die  nature  of  the  estate  of  the 
judgment  debtor  is  exacdy  described,  or  in  the  language  of  Judge 
Parker,  in  Atkins  vs.  Bean,  *^  the  officer  has  set  forth  the  nature ' 
*'  of  the  estate  taken.*'    Silas  Hathaway,  the  debtor,  in  his  lease 
gires  to  the  lessee  an  estate  which  may  continue  forever,  defeas-^^ 
iUe  on  the  non-performance  of  the  conditions,  that  is  the  payment  * 
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of  eieyrtaio  reats^  tben  remaining  in  fee  in  (  FwnkiiaJaD.  1899^ 
t^e  lessor;  be  aliso  gaye  a  deed  of  mort-  / Pamt ▼<•  WeMer tttOf* 
,fage  to  Simeon  Hathaway  of  which,  at  the  time  of  the  attachment, 
be  had  the  equity  of  redemption.  To  the  reversion  the  rents  are 
incident)  according  to  the  caseof-Afon^^x^uc  vs.  Gay,  before  cited. 
Now  among  other  things,  this  equity  of  redemption  and  reversion 
in  the  lands  described  in  the  return  are  appraised  and  set  oS:  tha 
pther  words  de^riptive  of  a  title  may  be  considered  as  synony- 
pous,  as  comprehending  the  same  interest,  or  rejected  as  surplas- 
pge.  It  does  not  appear  that  any  less  title  than  the  debtor  had  in 
the  premises  was  either  appraised  or  set  off;  but  if  the  other 
words  imply  any  thipg  more  than  the  eq[ulty  of  redemption  and 
t^e  reversion,  then  more  was  appraised  and  set  off  than  the  debtof 
held,  and  consequently  the  creditor  and  not  the  debtor  was  injur- 
ed. The  creditor  may,  therefore,  hold  all  that  is  well  described, 
though  less  than  was  appraised,  as  in  the  case  of  Jitkins  vs* 
Bean  €t  oZ.  before  cited* 

Xbe  court  Qiust  come  to  the  result  th^t  the  lands  are  weU  de-. 
scribed,  that  the  nature  of  the  estate  of  the  debtor  taken,  ap« 
praised  and  set  off,  is  well  defined  and  set  forth,  and  that  the  ve« 
ly  u^terest  set  off  is  fairly  appraised.  Why  then  is  not  the  stat-^ 
^^e  complied  with?  and  why  does  not  the  tide  vest  in  the  i^edin 
^r  ? .  In  the  argument  thus  far  we  have  taken  it  for  granted^  than 
m.  equity  of  redemption  might  be  taken  and  set  off  as  real  estate, 
aqid  it  is  believed  tliat  we  shall  establi^  this  position  when  w9 
fjGjiQe  to  meet  it  in  the  form  of  «n  objection  to  the  proceedings. 
.  j^qt  concedbg  for  the  present  that  an  equity  of  redemptiiHi. 
e^0f)t  be  proceeded  with  as  real  estate,  how  wiU  the  case  tbetf 
sl^fpdi  It  was  certainly  nO  privilege  to  the  creditor  to  proc^diil 
qip^  A  manner  as  to  encumber  himself  with  the  payment  of  thta* 
mQTt^age  money,  nor  was  the  estate  more  valuable  for  having.^ 
ei^^mbrance  upon  it.  Laying  this  out  of  the  case^  it  will  then 
st^d  that  the  lands  in  which  the  debtor  had  a  reversion  in  fee 
1^^  well  described  in  the  return,  that  the  reversion  in  those  lands, 
together  with  the  rents  which  are  incident  to  it,  were  appraised 
at  their  full' and  just  value  in  moneys  and  set  off  on  the  executiqa* 
Tbjs-th^n  was  aU  the  estate  the  debtor  had  in  the  prembes,  and 
Bfgi^fthe  oreditor,  not  the  -debtor  is  iiyured,  and  such  oreditoc 
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Franirmj  Jan.  18284  )  must  6oU  what  is  wefl  described.  AnH 
Pame^fH^eUieta  ak.  ]  being  obliged  to  pay  the  itK^gage  money 
afterwardsi  will  not  in^wdr  liis  legal,  bat  very  much  enhisince  hia 
^itabte  title.  That  such  was  the  result  appears  from  the  depo^ 
fidon  of  WiUiam  Page,  which  is  b  the  ease,  and  that  the  money 
for  this  object  Was  furnished  by  the  very  person  for  whose  benefit 
the  {^bttff  seeks  to  recover  in  diis  acdon. 

The  next  objection  is,  That  m  the  description  of  the  equity  6t 
redemption,  the  levy  did  not  state  the  amount  of  the  mortgage  as* 
ascertained  by  die  appraisers.  The  mortgage  deed  is  merely 
I'eferred  to  in  the  -return  by  way  of  description.  It  does  not 
appear  that  they  made  any  deduction  from  the  appraisal  on  ac-' 
count  of  the  mortgage,  but  appraised  the  premises  ^t  the  true  andf 
Just  value  in  money. 

But  it  is  objected  further.  That  an  equity  of  redemption  can-* 
not  be  taken  by  appraisal.  It  was  understood  that  the  court  M  af 
former  argument,  were  satisfied  on  this  point.  It  may  howev* 
er  be  proper  to  repeat  what  was  urged  at  that  time  on  that  sub- 
ject, and  in  doing  this  the  next  preceding  objection  will  come  un-^ 
der  cohsideration.  The  ground  of  this  objection  is,  that  a  right  X<i 
redeem  is  personal  property,  and  so  should  have  been  sold  at  ven- 
due on  the  execution.  It  is  believed  that  the  law  has  dwaya 
been  understood  otherwise  in  this  state.  It  is  an  interest  whicbf 
can  pass  only  by  deed.  The  seizen  and  right  pf  possession  is  by 
Our  law  in  the  mortgagor  till  condition  broken.  The  thortgagop 
can  maintain,  e^en  aifter  condition  broken,  trespass  or  ^^tmeni 
tgainst  any  one  except  the  mortgagee  and  those  claiming  under 
kim.  It  is  not  ea^  to  perceive  why  setting  off  the  land  on  execu-* 
lion,  which  is  in  the  possession  of  the  judgment  debtor,  and  who 
has  the  right  of  possession,  should  not  convey  the  right  which  hd 
has,  u  e.  to  possess  and  redeem.  This  is  more  analagous  to  our 
mode  of  prckseeding  in  like  cases.  I^ormerly  personal  estate 
might  be  appraised  on  execution,  if  the  creditor  so  elected. — Has^ 
mWs  ediiian  of  the  Statute,  66.  The  statut€j,  p.  80,  makes  aft 
equity  of  redemption  liable  to  be  taken  on  mesne  process' ^doA 
execution,  but  points  out  no  mod6  of  serving  the  attachment  or  levy* 
mg  the  execution.  The  sheriff  is  not  in  such  case  authorized  to 
execute  a  deed.    If  an  attachment  w^re  senred  tt^tbout  loavins  4 
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copy  Witll  the  toym  clerk,  would  not  a  con-  (      Franklin,  Jan.  ISW. 

veyance  by  the  debtor  be  good  ?  and  if  an  ^  Pame  vs.  H^ebsur,  tt  aU. 
equity  of  redemption  were  sold  at  vendue,  and  the  return  not  re- 
corded in  the  town  clerk's  office,  would  not  a  conveyance  by  the 
debtor  be  good  ?  Yet  if  in  this  respect  it  is  to  be  considered  as 
personal  estate,  no  provision  is  made  by  any  statute  for  filing  a 
copy  of  the  writ,  or  recording  the  officer's  return  of  the  execution. 
It  is  believed  that  the  legislature  in  passing  the  77th  sec.  of  the 
act  considered  an  equity  of  redemption  as  real  estate,  and  they 
have  accordingly  coupled  it  with  remainders  and  reversions  vhich 
are  clearly  such.  No  instance  of  selling  an  equity  of  redempticm 
at  vendue,  on  execution,  is  known  to  have  occurred,  nor  is  it  be- 
lieved that  any  has  occurred  in  the  state.  We  may  therefore  con- 
sider tlie  act  of  1 824  as  declaratory  of  what  the  law  has  always  been 
in  this  state,  rather  than  as  remedial. — R,L,  216.  Cruise  on  Re(d 
estate  125^6 — 1  Atkins  603.  An  equity  of  redemption  is  consider- 
ed in  England  and  in  most  if  not  all  of  the  U.  States ^fis  real  estate. 
In  England  the  husband  has  a  tenancy  by  tlie  curtesy  in  an  equity 
ofredemptionof  the  wife. — 1  Cruise  137.  In  Connecticut  ihe  wife 
is  endowed  in  an  equity  of  redemption  of  the  husband  :  though  it 
is  otherwise  in  England.  Yet  the  practice  of  suffering  it  is  con- 
demned by  the  courts  as  hard  and  unjust,though  established  by  such 
long  practice,  that  it  cannot  now  be  questioned. — 1  Conn.  R»  559, 
Fisk\s.Fish.—\  Cruise  on  Real  Estate,l2S'9.— I  Ccmw.il.56lo, 
vs.FwA  vs.  JPmA.— 2  Id.  600.— 4;irf.  235.-3  Id.  211-13,  Scr^ture 
Johnson.  Now  it  may  be  asked  how  could  this  be  done  except  by  as- 
certaining the  value  of  the  land,  then  compudng  the  amount  of  the 
mortgage  money,  and^en  deducting  one  from  the  other,  and  thus 
fixing  the  value  of  the  equity  of  redemption  ?  And  if  this  was 
done  in  the  case  imder  consideration,  does  it  not  pass  all  the  u^ 
terest  and  estate  of  the  judgment  debtor,  whether  it  was  a  revei<- 
aion,  or  remainder,  or  a  fee  simple,  when  redeemed  i  If  so,  it  is 
not  possible  that  insertmg  the  other  words,  such  as  interest,  estate, 
claim,  &c.  should  vitiate  the  return.  If  they  appraised  the  equity 
of  redemption  without  deducting  the  mortgage  money,  is  the  debtor 
thereby  prejudiced?  Can  he  complain?  In  either  case  all 
the  estate  of  the  judgment  debtor  passed,  and  what  need  We 
more  ?  Is  it  strange  then,  that  as  the  law  id,  the  Courts  of  Equity 
inEnglandj  aslong  since  as  Z^r(f  J9ardfu;»cft'^^time,hadsettled|the 
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Franklin,  Ian,  1828.  J  principle  tliat  a  mortgage  was  never  peiv 
Paine  ft.  TTebster^  et  ais.  )  sdual  estate,  that  an  equity  of  redemption 
Wis  a  real  interest  in  the  mortgaged  premises,  which  might 
be  granted  by  deed— ^which  might  pass  by  device«-^i¥Ould  de- 
SOtod  to  die  heir,  and  that  a  husband  might  hold  it  by  curtesy, — 
Aiat  the  penman  of  our  statute  (who  was  doubdess  judge  Chip- 
miai)  should  class  an  equity  of  redemption  with  reversions  and 
remainders,  as  real  estate,  understanding,  that  it  should  be 
appraised  on  execution  as  such  ?  And  are  we  by  a  decision  in 
this  case  to  place  ourselves  two  hundred  years  beliind  every  other 
place  where  the  principles  of  the  common  law  and  equity  have 
.  prevailed  ?  "  When  his  (the  mortgagor's)  interest  is  not  in  ques- 
*?  tion,  the  mortgagor,  before  foreclosure,  or  entry  under  the  mort- 
**^ge,  is  now  considered  as  the  owner  of  the  land."— 6  Johns* 
990-3-^  Johm.  278.-2  Burr.  978.-2  Doug.  632 

In  the  state  of  JVetr  York  all  real  estate  is  liable  to  be  sold  on 
efxecution.  In  Massachusetts  they  have  a  statute  regulating  the 
proceedings  in  the  sale  of  an  equity  of  redemption  on  execution* 
♦•And  yet  the  land  mortgaged  miy  b6  taken  by  appraisment  if 
*♦  no 'deduction  be  made  by  the  appraisers  on  account  of  the 
"mortgage."  13  Mass.  Wellington  vs.  Gale.—l  6  Id.  400,  White 
ys*  Bond.  This  accords  with  the  proceedings  under  considera- 
tiDii<-*-«id  yet  it  is  said  on  the  other  side  that  the  amount  due  oti 
t&e  mortgage  should  have  been  ascertained,  and  the  sum  deduct** 
ed  from  the  appraisal.  If  we  are  correct  in  supposing  that  an  e^ 
quity  of  redemption  before  the  act  of  1824,  might  be  taken  by  ap- 
praism^it,  it  then  becomes  a  matter  of  indifference  to  the  plaintiff 
wfee&er  the  mortgage-money  was,  or  was  not  deducted.  It  was 
the  duty  of  the  appraisers  to  examine  into  the  nature,  in  order  to 
M[)ertam  the  value  of  the  property,  as  in  the  case  of  an  estate  for 
life  J  and  if  they  alscertained  the  value  of  the  estate,  without  the 
mortgage,  then  ascertained  the  amonnt  of  the  mortgage  and  de*^ 
doctted  one  from  the  other,  they  by  Uiis  measure,  ascertained  the 
value  of  the  equity  of  redemption,  and  they  could  have  appraised 
th»  e^qoity  in  no  other  way.  If  they  made  no  deduction,  the 
debtor  is  not  injured  and  cannot  complain.  The  creditor  only  was 
in^ed ;  but  this  seems  no  good  reason,  why  he  should  also  lose 
thcffemainder  of  his  debt. 
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Sut  It  is  objected  that  the  sheriff  made  no  (  Fr>nkUn,J^.  im.  -. 
demand  of  payment  of  the  debtor.  The  (PrnttB^.tf^dmimetsta 
statqte  provides  "that  if  the  debtor  does  not  tender  per;r>Qiil 
^'  estate,  the  officer  may  le\7"  &c.  The  return  fitates  that  4a» 
debtor  tendered  no  personal  property,  and  that  the  officer  ooiM 
find  none,  and  nothing  more  is  required.  But "  the  creditor  nMqr. 
"  levy  on  real  estate,  thougli  there  is  personal  "  property,  aod 
^'  though  it  were  attached  on  die  writ.  It  is  the  debtor's  own  fault 
^'  that  the  money  is  not  paid  so  as  to  save  his  land."— 8  Mcus,  113* 

It  is  objected  that  the  lands  attached  were  not  holden  on  the 
attachment  till  the  execution  was  levied,  or  rather  till  the  levy  wm 
completed  by  recording  the  execution  in  the  office  of  the  elerk  of 
the  court  where  it  issued,  and  so  the  deed  of  12tb  Sepitembori* 
1805,  from  Silas  to  Shadrach  took  e£kct.    The  defendants  am 
under  a  mistake  in  supposing  that  the  return  was  not  compl^d 
within  the  five  callender  months  ;  the  term  of  the  court  io  wbicii 
.judgment  was  rendered  ended  Saturday  7th  Septemberi  execv-^ 
.  lion  could  not,  by  law,  issue  until  9th  September.  1 805,  the  record  - 
of  the  execution  was  completed  February  9,  180(>,-— 1]  Ma$$*' 
204^Bank  oj  P.  vs.  Bank  ofM.    But  if  it  weie  not  so,  yet  where 
execution  is  levied  before  the  lien  is  lost  it  may  beoompletei}  af^' 
terwards.  This  is  agreeable  to  the  wording  of  the  act  '^tbat  personal 
'^property  shall  be  holden  thirty  days  after  final  judgment  shall - 
^<be  rendered,  and  unless  the  creditor  shall  within  thirty  days  take 
*'  said  property  in  execution,  the  same  shall  be  discharged;  and  in 
^'  case  real  estate  shall  be  attached  the  same  shall  be  holden  five 
^^  calender  months,"  i.  e.  for  the  creditor  to  take  execution  an4> 
seize  the  property,  not  complete  the  execution  or  levy. — R.  Z»-  68* 

^' If  land  be  attached  on  mense  process  and  within  thirty  day**- 
*^  after  judgment  (for  which  time  they  are  holden  inMassachmiUi^^ 
*^  be  taken  in  execution,  the  lien  created  by  the  statute  will  be 
'^  saved,  though  the  sheriff  do  not  complete  the  levy  till  they  b|tive  . 
*<  expired."— 9  Mass.  393,  Heywood  ys.Hildreih.—2  CanM2i^.  • 

It  is  also  objected,  that  the  levy  by  its  terms  would  convey  n»  : 
more  than  the  interest  of  SUcu  Hathaway  at  the  time  of  the  levjf. 
This  truly  seems  trifling.     Suppose  the  return  had  merely  set  ^ 
the  lands  ofSUas  Hathaway  by  metes  and  boimds  would  it  be  qfmr: 
strued  to  mean  the  lands  only  which  were  his  at  the  date  of  thi^ 
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rrankliD,Jan.  1828,     3  levy,  or  the  lands  which  xr^re'hfe  tf 
Fainjt  vsTWebster  et  du. )  the  time  of  the  attatiuneiitt    it  k  said  a« 
gain  that  the  bterest  of  Silas  Hathmvay  in  die  reats  ivtus  not 
conveyed  hy  the  levy,  and  could  not  be  conveyed  by  the  ap^ 
praisaJ.     We  know  that  both  are  hecessaiy  to  complete  the  tide  t 
neither  alone  fcould  change  the  title;  but  when  both  concur,  the  title 
passes.     But  this  resolves  itself  into  the  same  question  before  dis- 
cussed— that  is,  the  regularity  of  the  levy  oh  the  reversion  arid 
equity  of  redemption.     If  these  Were  duly  appraised  and  setofl^* 
the  rent  follows  as  an  incident,  as  ^as  holden  in  Montague  vs.  Gaif 
before  cited.     By  the  statute  **  all  houses  and  lands  and  tenements 
**  belonging  to  any  person  in  his  owil  right  in  fee,6r  for  Ms  olwi  life,  orj 
••*  the  life  of  another,  paying  no  rent  for  the  same,Shall  stand  charged 
withtHedebt,fec.li.  i.2lO,«.3.   All  these  are  15  be  considered  air- 
real  estate  and  sdt  off  and  appraised  accordingly :  SUas  HathatBtiff 
had  an  estate  in  fee  (the  reveftion)  in  his  bwn  rigtit,  paying  no  rent  • 
8ic.    Now  if  th^  fee  or  retersion  could  be  set  orf,  and  thfe  ct^ditoi^ 
acquire  a  title  to  such  fee,  what  becomes  of  the  rent?    Haih^  • 
away  could  have  no  more  right  to  the  rents  than  he  could  have, 
after  pardng  widi  the  fee  by  deed.    Again^  what  would  the  crcd- 
itQ):  acquire  i   The  tenants  also  had  a  defeasible  estate.  This  d^ 
feasance  raiglit  never  happen  the  creditor*  in^ould  then  have  a  revef^ 
sidn  in  fee,  and  yet  no  beneficial  interest  in  the  land.     If  the^ 
rents  are  not  incident  to  the  reversion,  and  dd  not  pass  with  it^ 
they  can  be  reached*  by  no  proceedings  under  oiir  statute.    They 
cannot  be  taken  as  rents  ;  the  statute  only  gives  a  remedy  for  th€J 
rents  and  profits  of  lands  leased  fdr  life  or  years.    This  is  neither  i 
It  fs  to  the  lessee^  his  heirs  and  assigns  as  long  as  the  sun  shinear, 
which  makes  an  estate  liable  to  be  defeated  by  non  payment  of  • 
the  rent. — R.  L.  212,  *.  8. 

But  it  is  said  that  the  plaintiff  cannot  recover  witliout  proof  thsrf 
the  tenants  harf^been  requested  to  attamj  or  some  notice  that  Ch0  • 
plaintiff  claimed  the  rents.  This  would  be  Correct  had  the  levy 
been  on  the  rents,  issues,  and  profits  of  lands  rented  for  life  or  yeard  . 
under  the  8th  sec.  df  the  statute ;  but  cannot  apply  where  the  fee  In 
reversbn  is  taken.  1* he  statute  declares  in  proceeding  under  tie" 
3d  section  "  that  the  execution  and  return  bebg  recorded  fyt^ 
^'shiOlvest  a  title  in  the  plaintiff;  fec«"    The  statute  giving  eix  * 
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nooths  redeinptidn,  flie  officer  cannot  X  VraoUim  Jim. '182a. 
compel  *the  tenants  to  iaiiom.  They  (paine^.W€b*i€rtiai$.  . 
ttrere  bound  to  take  notice  of  the  proceedings  :  they  bad  become 
matter  of  record  in  the  town  clerk's  office.  The  case  states  th^t 
ihe  defendants  held  adversefy  and  were  paying  rent  to  another 
landlord  ;  which  shows  that  they  resist  the  plaintiff's  claim.— 
**  Where  the  tenant  denies  the  right  of  the  landlord,  no  notice 
*  of  the  landlord  «  necessary.  The.teaanl  controverts  the  right 
*^  oiit  of  which  the  notice  is  to  ari^e.  ite  disclaims  the  relation  of 
'' landlord  and  tenant.  It  is  an  instant  deteri^ination  of  the  tehah* 
"cy  on  bis  part.'* — ^7  j&ic'.  Mr.  488.  *'If  possession  is  adverse 
no  notit^e  to  quit  is  necessary ."~C(»i«jp.  621,  Doe  vs.  WUKams. 
The  statute  of  1818  enacts,  (H.  L.  109,)  ''That  Che  ptaintiff  in 
^'an  action  for  rent  sball  not  be  reqinred  to  prove  a  demand  for  the 
^  rent  in  arrear  on  a  reentry  on  the  premises  but  shall  recover 
&c,''  and  as  a  substitute  allows  tenant  to  come  in  and  redeemi  . 
and  these  tenants  after  judgment  may  avail  themselves  of  thi^  priv- 
ilege in  this  action. 

It  is  objected  further,  that  plaintiff  cannot  recover  without  pjpof 
that  a  place  has  been  appointed  for  the  payment  of  rent  according 
to  the  terms  of  the  lease.  To  this  it  is  answered  ''that  rents  9re 
"  always  payable  cm  the  premises,  and  may  be  there  tendered  if 
*^  ao  place  is  stipulated  in  the  lease,  6r  if  the  lessor  is  to  appomt  ^ 
^  jiRce  and  neglect  it*  The  provision  b  made  for  the  benfit  of 
lessor,  and  by  neglecting  to  avail  himself  of  ^s  benefit,  he  does 
"  not  forfeit  the  rent.  The  tenant  in  such  case  may  p^y  or  ten^ 
**  der  on  the  premises." — 18  Johw.  447 f  JBumamvs.  CaiMin. 

Defendant,  Shadrach  EtcUhawayi  3ets  up  a  title  in  himself  by 
offering  to  exhibit  in  evidence  a  deed  from  pli^ntiiff  to  John  Cut* 
Hi,  dated  11th  October,  1810,  and  one  from  John  Curtit  to  him- 
self dated  7th  April,  1815.    These  were  rejected  by  the  coun« 
Pefendant  therefore  asks  for  a  new  trial,    llie  case  states  ;that 
Shadrach  tiaihaway  has  holden  adversely  to  plaintiff  ever  sbcGi 
a  cause  of  action  accrued  to  him,  which  was  two.  years  after  the . 
levy,  ^at  is,  in  1808,  and  that  the  other  tenants  h^ve  ever  sinca. 
paiil  rent  to  him  >*  all  have  then  holden  adversely  during  this  pe«  * 
riod.    The  deed,  th^n,  Paint  to    Curtu^  executed  in  1810, 
wa«  void  by  dte  the  statute  of  ISO?.    A^d  it  would  seem  that 
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F^^Min^jan,  1823,  i  a  party  claiming  under  a  de^  made  ab^ 
Paif^e VK  JFebster,  etaiM.)  solutely  void  by  Statute  could  convey 
no  title^  even  to  one  in  possession,  and  such  still  is  believed  to  be 
the  correct  opinion^  notwithstanding  the  decision  in  the  case  of 
Jackson  vs.  Given  et.  cd.  8  Johns.  105.  It  does  not  appear  diat 
tliis  case  was  argued  at  the  bar,  or  that  the  subject  was  much  ex- 
amined by  the  court.  Ksnt,  Ch.  J.  has  not,  as  he  usually  doesj 
supported  his  decision  by  authorities.  He  cites  Kmit  vs.  Clopton^^ 
Carter  18,  but  this  has  no  bearing  on  the  point,  nor  is  it  believed 
that  apy  authority  in  point  can  be  found.  If  the  law  were  so,  it 
would  be  productive  of  much  mischief;  the  grantee  in  such  ca^ 
might  recover  on  the  covenants,  and  tlien  turn  round  and  sell  and 
convey  to  the  party  in  possession  ;  and  in  case  the  grantee  and 
one  in  possession  were  bankrt^,  even  equity  could  afibrdno  ade- 
quate relief.  Such  construction  of  the  statute  seems  uncalled  for  \ 
the  party  in  possession  may  as  well  purchase  of  the  one  in  whom 
iVas  the  legal  tide,  leavingthe  grantor  and  the  grantee  in  the  void  deed 
where  the  law  leaves  them,  t.  c.  the  grantee  widiout  dde,  but  widi 
^  remedy  on  his  covenants.  And  it  is  believed  that  where  die 
deed  contained  no  covenants,  an  acdon  for  money  had  and  receiv- 
ed would  lie  for  the  consideraUon  of  the  deed,  or  that  notes  given 
in  consideradon  of  the  deed  might  be  avoided.  Had  there  been 
any  decision  to  support  the  opinion  advanced  in  t}iis  case,  Judge 
Kent  would  no  doubt  have  availed  liiraself  of  it  to  fordfy  his  own. 
Except  so  far  as  this  case  is  to  be  regarded  as  decisive  of  die  ques- 
tion, it  may  now  be  regarded  as  wholly  unsetded,  and  the  court 
will  now  setde  the  construcdon  of  this  statute  much  on  the  same 
ground  as  though  the  question  were  entirely  new.  The  last  clause 
in  the  proviso  of  the  act  doubdess  contemplates  a  deed  from  the 
person  having  the  tide  direcdy  to  one  in  actual  possession.  But 
probably  a  more  satisfactory  answer  to  the  tide  derived  by  de- 
fendant, Shcutrach  Hathaway ^  under  the  deed  from  John  Curtis ^  is 
that  the  dded,  Paine  to  Curtis  is  a  deed  of  trust,  or  rather  a  deed 
on  condition.  The  deed  recites  that  the  grantor  held  the  tide  In 
trust  for  others— that  the  cestui  que  trusts  had  requested  the  trustee 
to  assign  the  premises  to  Curtis  in  such  manner  as  to  enable  Curtis 
to  discharge  the  mortgage  under  which  the  plaintiff  held  the  tide. 
And  diis  discharge  of  mortgage  was  to  be  given  on  condition  that 
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{!urit3  at  the  same  time  secured  to  the  (  FranWln,  ian.  1888. 
pklntiff  for  the  benefit  of  those  for  whom  (  Paine  ▼■.  Webtt^^tt  dUi 
be  held  in  trust.  And  this  was  to  be  taken  on  the  land,  that  is,  at 
the  time  of  sale  or  of  the  release  or  discharge  of  the  mortgage 
deed  to  flie  plaintiff.  If  this  be  a  condition,  it  is  in  nature  of  a 
condition  precedetot,  or  in  other  words,  the  condition  was  to  be 
complied  with  eo  insiantimih  the  conveyance  from  Curtis.  Now 
if  this  condition  had  been  performed,  the  title  to  the  land,  or  to 
some  part  of  it,  would  still  have  been  In  the  plaintiff.  This  deed 
with  the  condition  was  upod  record  and  well  known  to  Shadrach 
Sathaway.  It  was,  therefore,  his  duty  when  taking  his  deed  from 
Curtisj  to  have  given  this  security  on  the  land.  And  the  court 
may  well  presume  that  he  did  execiite  such  mortgage  security  oil 
the  land.  7  T.  JR.  2,  Doe  vs.  Syhert.  Upon  this  presumpdon  the 
tide  is  still  in  plaintiff,  and  the  court  will  intend,  after  verdict,  that 
the  jury  did  make  this  presumption.  But  if  no  security  was 
given  on  the  land,  the  conduct  of  defendant  in  taking  the  convey- 
ance from  Curtis  was  a  fraud  upon  the  plaintiff  and  the  other  claim- 
ants under  the  deed— ^a  collusion  between  a  bankrupt  trustee  and 
fraudulent  purchaser  ^  and  so  is  void  and  cannot  avail  defendants. 
But  defendants  claim  under  the  statute  oflimitadons.  The  action 
was  not  commenced,  say  they,  within  fifteen  years  after  cause  of  ac- 
tion accrued  to  IS^c^oc^  and  Allis^  or  to  the  plaintiff.  Silas  and 
Shcidrdch  tlathaway  had  a  right  to  receive  the  rents  and  did  re- 
ceive them  1st  Jan.  1806.  Tlie  first  rent  would  fall  due  to  tEtch- 
cdciandw^Z/w,  or  to  the  plaintiff,  IstJan.  1807.  The  lessor,  or  those 
claiming  under  him,  could  not  enter  or  sustain  an  action  till  two 
years  rent  had  fallen  due  and  remained  unpaid.  The  cause  of  ac- 
tion, therefore,  did  not  accrue  to  Hitchcock  and  Allis^  or  to  die 
plaintiff,  till  after  1st  Jan.  1808*  Fifteen  years  would  expire  im- 
mediately after  IstJan.  1823.  This  action  was  commenced  Isl 
August,  1821,  and  of  course  within  the  fifteen  years.  It  can  scare- 
ly  be  pretended  that  payment  of  rent  to  Shadrach  Hathaway  in 
1807,  could  be  such  a  renunciation  of  the  tenancy  to  the  plaintiff, 
or  such  an  act  showing  that  tenants  hold  adversely,  as  that  eject- 
ment would  lie  beforea  rlghtof  entry  had  accrued  uudef  the  lease. 
Plaintiff  could  take  no  notice  of  their  paying  money  to  any  third 
person,  either  as  rent  or  otherwise.    It  couH  be  no  worse  than 
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P^tfkJTt,  frtbsiir.etaii.  y  migk at a^ixtiiD^  within  th^,^ 
,  rent  to  plalntiff'QotwidbstajQdiDg  they  had.paijd  Vf  Sh^drock  Hai^ 
Svay.    ^'Ejectfnent  will  lie  in.  no  ca^e  where  pjaiatifi*  ha^po  i^^l 
*^o(  entry. ^—Aian^  m.  E/ecitrmt  70.^Tmnt.  202.      IfoTi 
woafd  ejectmept.  lie  agajnst.  ShculratJiILUhfxway  for  the  mere,  u^^ 
of  r^cei  viQg  rei^t  of  the  tenants.    This  action  w3I  lie  in  bo  case  ex^ 
cept  wl\ere^there  is  an  actual  fo^es^ovt^^os$eisio pedis ;  as  in  thjsr, 
caseit  wpul(l  BQi  lie.a^ainst  the  tenets  w^ps^  possession,  was  actual^f 
neither  w:9uld  it  lie  againsl^  the  landlord  whose  possession  is  .oqjd- 
structive.    Tt^e  sUtute  declares  (p.  84^  s.  8.)  **That  this  aetku^ 
^Vshall  be  brought  as  w^ll  ag^st.the  landlprd  or.  landlords,  if.any^ 
«<  therebe^  as  against  the  jtenaiit  or  tenants  in  possession  of  the  prem- 
^^is^s  demanded!;  a^dif  any  such. action  be, otherwise  hroughc.ihet, 
*^  same  shall  on  mo^on.  be  abated.*^    A^ain,  the. levy  wias  cooh, 
pleted  9th  Februaryi  1806,  l^  the  execotion  and  return  being., 
then  riecorded  in  the  county  clerk's  office.    The  statute.giires  sucj 
months  redemption,  which  would  expire. 9th  August,^  1806*: — 
Plaintiff  could  not,  on  jany  ground  outer  till  that  tinae  had  elapsed : ., 
^  l5.year8  T^puld  expire, 9th  .of  August,  1821,  but  the  writ  was., 
served  ist  August  of  that  year.    The.  rent  n^as  rightfully  paid 
to  SUfu  Baihaway^  1st  January,  1805,  aad  to  Shadrachy  1st  Jan* 
uij^y*  1809*    No  rent  was  due  to  ERtajkeotk  and  AUU  or  to  plain* 
titf  till  .1st,  January,  1807,    Fifteen  year?  added  will  carry  it  tQ, 
Jimuary,  1822.    But  plaintiff  could  not  enter  till  two  years  reot 
had  &ilen  due,  whicih  could  not  happen  till.  1st  of  January,  1808  ; 
idd  fifteen  years,  and  it  will  make  1st  January,  1823^ 

.It  may  be  inasted  that  the  judgment  debtor  iiad  no  estate  in  the 
premises  after  executing  the.leas^  to  JIf  CZure,  oq  which  execution, 
ccwdd  be  leyietd.    It.  may  be  di^cult  to  define  very .  accurately  tbet 
nature  of  the  mterest  vested  in  the  iexmxtyMoiei  JtFClurey  under 
the  lease..    It  is  certam  that  the  lessor  did  not  intend  to.  convey, 
a  fee,  otherwise  he  would  have  used  words  proper  to  express , 
such  mtent.    It  is,  however,  clearly  an  esUite  upon  condition,  and , 
whether  it  be  a  fee  or  some  less  estate  upon  condition,  is  not  very 
material-  If  it  is  supposed  to  be  a  fee,  yet  there  is  a  reversion  in  the 
grantor  as.  vx,  ca^e  .of  m  estate  in  fee  tail.    In  estates  in/ee.taU  • 
^n  p^^  of  a  failure  of  heirs,  the  fee  mmjfU  reyext^  to  tb^  donor,  aa4 . 
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d^imdakiing  estate  !a  i^  revendoo,  aiid  (  rrankuo^an.  1828. 
iqiglx  \mier  our  statute  be  taken  and  set  IPaine  vs,  Wehieret  aU. 
off  on  execution,  and  it  would  be  more  or  less  valuable  according 
tt>' tile  prospects  there  mi^t  be  of  heirs  who  could  inherit  under 
iber entailment. — 2BI.  Com. 76. — Sw.Dig.  101. — ^Incaseofa/ce' 
^  fecial  the  person  through  whom  the  issue  was  to  come  might 
be  deceased,  and  m  such  case  the  reversion  might  be  of  great 
value,  and  more  or  less  according  to  the  age  of  tlie  tenant  In  tail,'-^ 
There  is  no  covenant  to  pay  rent.    The  equity  of  redemption  is 
a  reversion  within  the  meaning  of  the  3d  section  of  th<sstatute««— * 
But. the  lease  itself  ccmtains  several.valuable  reservasionsi  snch  as 
— vlH  iJu  miU  privillges  and  jplaces  for  water  works  of  every  kind 
v^eveTy  and  eight  tenth  of  alt  oret^  miner  ah  ^  white  oak  and' 
pine  timber.    These  are  reserved  to  the  lessor,  his  heirs  and  as- " 
signs*    These  may  be  considered  as  remainders  within  the  statute, ' 
not  having  been  granted  by  tlie  lease.     This  lease  is  also  a  deed : 
upon  conditiQn.    The  conditions  are  that  the  lessee  his  heirs  and ' 
assigns  shall  pay  the  rent  mentioned  in  the  lease,  and  also  pay  all 
taxes  assessed,  be.     The  lease  also  contains  a  clause  of  reentry  to  ' 
enable  the  lessor  to  compel  the  performance  of  these  conditions,  and  * 
b  ca£e  of  faQqre,  to  determine  the  estate.    In  which  case  all  the 
rigiit. and  interest  of  the  lessee  revest  in  the  lessor.      It  cannot^ 
therefore,  be  pretended  that  all  these  do  not  create  a  reversiooary 
imecest  which  .may  be  taken  in  execution,  under  the  third  and.' 
fourth  sectbns  of  the  statute. 

ft  maybe  objected  that  the  levy  does  not  cover  land  contained 
in  the. mortgage  deed  to  Simeon  Hathaway ^  and  so  does  not-  in^  * 
elude  the  whole  equity  of  redemption,  according  to  the  case  Scrip- 
ture vs.  Johnson^  3  Conn,  jR.  21 1-13.  In  that  case  the  creditor 
levied  on  a  part  of  the  mortgaged  land  by  metes  and  bounds,  and 
set  off  the  land  itself.  The  case  under  consideration  is  distin- 
guished from  that,  in  this — ^that  it  apppraises  and  sets  off  all  the 
debtor's  equity,  of  redemption  in  those  lota  which  are  described  : 
but  what  was  the  debtor's  equity  of  redemption  in.,  those  lots  ? — 
It.ims  a  right  to  redeem  those  lots  by  paying.,  the  whole  mortgage 
money  and  the  creditor  acquired  the  same  rights  by  the  levy. — 
This  proceeding  is  not  obnoxious  to  the  objection  made  m  that 
case^    The  mortgage  deed  is  equivocal  as  to  the  descripti(»i  and 
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Franklin,  Jan.  1823.  ^  and  qantity  of  land  Conveyed  by  it.  jft  U 
Paine  vt.irebsteretals,)  not,  therefore,  certain  that  the  return  doesT 
not  cover  all  the  land  contained  m  the  mortgage. 

After  the  arguments  were  cloised,  and  due  consideration  had, 
the  opinion  of  the  coiirt  was  delivered  by 

Hutchinson,  J.  as  follows  f  (he  having  first  stated  the  case 
as  herein  before  stated.)  The  decision  of  the  court  in  tliis  case 
must  involve  such  an  amount  of  property,  and  embrace  princi- 
ples so  important,  and  be  made  by  two  justices  only  of  the  court, 
we  have  felt  disposed  to  receive  all  the  light  upon  die  subject, 
which  a  full  investigation  could  afford,  ^nd  become  fully  satisfied 
of  the  correctness  of  the  principles  we  adopt,  before  a  final  de- 
cision is  announced.  The  Cause  has  been  so  industriously  pre- 
pared and  so  ably  argued  by  the  counsel  on  both  sides  the 
present  term,  that  we  may  safely  conclude  that  n6  matter  of  im- 
portance to  the  parties  has  failed  of  being  presented  to  our  notice. 
W€^a^e  well  agreed  in  most  of  the  points  presented,  and  in  all 
that  are  of  essential  interest  to  the  parties.  To  avoid  repe- 
tion,  these  points  will  severally  be  disposed  of  as  they  are  mention- 
ed. 1st.  The  defendants  contend  that,  if  the  plaintifiThas  made 
out  ever  so  good  a  title  in  and  of  itself,  he  has  let  it  lie  dormant 
till  the  statute  has  run  in  their  favor.  Upon  this  point  the  case 
shows  that  said  Shadrach  claimed  to  hold  under  said  deed  fi:om 
SUa4  to  him  of  Sept.  12th,  1805,  adversely  to  said  Silas  and  to 
all  claiming  under  said  SUas^  except  said  other  defendants,  who 
after  that  time,  paid  rent  to  said  Shadrach  according  to  the  tenor 
of  said  lease,  and  was  admitted  by  the  plaintifiT  to  have  holden  ad- 
versely to  stud  Hitchcock  and  Allis^  and  to  the  plaintiff  after  the 
cause  of  action  accrued  to  the  said  Hitchcock  and  AUis^  and 
to  the  plaintifi*,  (if  any)  under  the  said  levy.  The  plaintiff's  ac- 
tion was  commenced  by  issuing  the  writ,  July  30tii,  1821,  which 
was  sierved,  August  1st,  of  the  same  year-  It  becomes  necessary 
here  to  ascertain  when  the  adverse  possession  of  the  defendants 
commenced.  If  it  commenced  from  the  date  of  the  deed  from 
Silas  to  Shadrach^  of  September  12th,  1805,  as  contended  by 
the  defendants,  the  fifteen  years  were  complete  before  this  action 
wa3  commenced.  It  is  evident  tiie  statute  could  not  begin  to  run 
against  the  tide  of  the  plaintiff  till  he  or  those  under  whom  he 
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Cflaiips,  Jbad.a, cause  of  &ctJ9ii  agjunst  the  (  Fr^pUy  Jag,  l^ 
persons  b  possession.  Until  such  event  ( j^aifie  ^i.  Tf^iier  tt  0K 
there  can  be  no  neglect.  While  the  lands  are  vacant,  or  the 
persons  in  possession  do  not  claim  to  hold  adverse  to  t^e  pl^jn- 
tiff,  he  may  rest  quietly  and  safely.  What  then,  was  the  fact  ?— 
Shadm^  was  not  in  possession  at  all  after  he  took  his  deed,  until 
he  became  so  by  attaching  to  himself  die  possession  of  the  other 
defendants.  Until  that  event  no  acdon  could  be  maintained  a- 
gainst  him.  No  acUon  could  be  maintabed  against  the  other 
defendants  until  they  neglected  to  pay  their  rents  or  taxes, 
so  as  to  give  a  right  for  the  landlord  to  reenter  by  the  terms  of  the 
lease,  (which  would  not  make  the  possession  adverse,)  or  attorned 
to  a  new  landlord  who  claims  adversely,  and  thereby  effect  an 
cttsier  of  the  lessor  or  those  claiming  under  him.  The  case  shows 
nothing  with  any  definite  certainty,  when  the  possession  became 
adverse  to  tlie  plabtiff's  claim.  Nothing  surely  dll  after  Julyy 
1806,  which  is  the  latest  period  of  the  commencement  oftlie  fit 
teen  years  to  avail  the  defendants.  This  objection  to  the  plaintiff's 
recovery  is  then  disposed  of. 

2d.  It  is  objected,  That  the  plsdntifFhad  conveyed  away  his  tide 
to  John  Curtis, y/ho  had  conveyed  to  Shadrach  Hathaway;  and  that 
the  court  ought  to  have  admitted  these  deeds  in  defence  to  the. 
action.  It  should  here  be  noticed  that  these  deeds  were  exclud-^ 
ed,  not  because  the  court  undertook  to  decide  the  fact  wliich 
might  show  the  possession  of  the  defendants  adverse  to  the  plain* 
tiff  at  the  date  of  liis  deed  to  Curtis;  but  because  it  was  admitted 
by  die  parties  to  be  dius  adverse,  apd  so  it  has  been  now  treated 
b  argument.  But  it  has  been  urged  that  die  deed  was  a  trust- 
deed  and  given  by  one  trustee  to  another,  and  therefore  not  with- 
in the  statute.  The  court  consider  that  though  the  deed  were  a 
trust-deed,  and  Curtis  had  an  interest  in  it,  b  reference  to  his  own 
shai-e,  yet  it  was  not  given  to  him  in  execution  of  any  trust,  nor 
to  release  to  him  hisbterest;  but  was  a  deed  given  to  him  as  it 
might  be  to  any  other  person,  creating  in  him  a  trust,  and  makbg . 
him  an  agent  to  the  plaindffto  sell  the  lands,  mendoned  in  the  deed, 
and  take  securities  directly  to  the  several  persons  for  whom  the 
trust  existed,  and  dierefore  would  not  be  void  by  the  statute,  but 
would  operate  as  a  naked  power  to  convey.    But  it  is  urged  that, . 
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^MMlD^tai^.    'J  tinman  ihe  tleed  vdd  by^^hit^ 
PouMBv*.  Wehstn,$itU».  }  under  other  cifbum^atietw,  y^  thb'dec^ 
tmi:Ouriist  being  to  the  Shairaek  Hathaway  he  t^te  la  tMiMd^i^"' 
tion,  it  13  not  within  the  meaning  nor  mischief  of  the  ^Mute'.-^^'' 
This  is  arged,  upon  the  authority  of  the  cage  of  ^ldtiM  vs.  CUt^  " 
671)8  Johns.  105.      That  case  seems  direcdy  in  pobt;  dhd  It 
may  possibly  be  safe  to  treat  it  as  law;  but  tre  eriter^h  soth*6  ■ 
doubts  of  its  happy  tendency.    It  seems  m  that  ca&et6  div^i^t  th^ 
real  owner  df  his  land,  by  reason,  however,  thiit  his  d^ed  was  n<Jl  • 
recorded  prior  to  the  new  'de6d  thus  procured.     The  creditors  6f 
a  grantor  may  atuch  the  laud  as  his  ]piroperty,  and  if  k  pefsdh  rn  ' 
adverse  possessbn  ^ould  obtain  a  deed  from  the  grantee,  Imfl 
dne  should  defeat  their  attachments,  it  would  b6  a  new  mod^  8f  ' 
diVesdng  rights.    Ktfaat  cas6  establishes  a  rule,  there  miist  be  fh-  ' 
quent  crises  of  exoeptixHis  to  tUs  rule  as  titles  pass  in  this  state. 
But  this  question  may  be  decided  for  the  plaintWupo'd  anb'ther   '^ 
and  safe  ground.    The  d^ed  from  Putne  to  Curtis  cai^ries  its  own  '^ 
(Conditions,  on  which  alone  he  could  convey ;  and  the  defendant  ' 
receiving  a  deed  without  a  compliance  with  those  conditions,  and 
furnishing  security  to  each  cestui  que  trust  for  his  pdrtioii  of  the  '  ' 
pay,  can  take  nothing  by  the  deed ;  and  there  was  no  pretence  that 
ztty  such  conditions  were  complied  with.  Nor  Would  the  small  inter- 
&t  of  Curtis  enable  him  to  embarrass  the  interests  of  the  other 
]^ersons  in  all  these  lands.    He  might  sell,  if  he  coold,  such  a  piece    * 
fSerhaps,  as  would  pay  his  own  portion,  but  could  «ell  in  no  other    ' 
Way,  nor  to  any  greater  extent  and  give  a  valid  title,  Withoiit  oh-- 
twining  security  directly  to  the  other  owners  for  their  debts.    H^ 
n^as  not  authorised  to  receive  the  money  m  pay,  but  only  to  receivd 
securities  ^icb  he  could  not  afterwards  discharge.      These 
deeds  we  consider  correctly  excluded. 

i.  The  defendants  contend  that  if  the  plaiiftiff^s  tide  trdiilc!  ^ 
oAerwise  be  good,  it  &ils  by  reason  that  his  deed  froto  SUtaiy  '^ 
thojigh  after  the  dtttchment,  ifrfls  before  the  levy,  and  the  levy  li 
90  worded  that  it  takes  at  best  otdy  the  right  SUds  had  Ux  ifie  dat^  ' ' 
tt  the  levy,  and  does  not  fasten  upon  die  lien  creisc^d  by  the  at-  '^  ^ 
ttobment*  The  court, however,  consid^  thai,  by  th«  atCbehmelit,  '^ 
tAe  rig^t  of  ^iSaiis  put  in  abegmce  out  of  his  reach,  not  to  be  tf^'  ^ 
fettled  by  any  deed  of  bis  tiU  the  &lt  ia^  la  jome  wty  ^S^dtf€i^  ' 
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imddiQuiiMrestis  asproperiy  ealtedhts  (  FranUio^tn.  18S8.  ' 
inOreRt  for  tho  piuposes  of  a  ieryfhj  the  f  paine  ys.  mbtter  et  dn^ 
Attachiiig  eredkoFi  a$  if  no  deed  were  givea  by  lum  to  said  Shd* 
drach.  i  waA  the  expreanODS  in  the  levy  **  all  the  interest,  estatei 
<^ ifi^^  of  SUui  HcBthawojf^^  fasten iqpon  the  lien  created  by  the 
attycbment  as  fully  as  if  they  had  refered  the  expresaon  to  his 
interest,  tsc.  at  the  date  of  the  attachment* 

4,  It  is  objected  that  the  exeeiition  and  levy  are  defective  in 
manjT  pardculars,  and  the  objectbn  to  the  admission  of  the  same 
in  evidence  ought  to  have  prevailed.    The  first  defect  we  shall 
notice  is  the  defective  descripdon  of  the  various  lots  and  parts 
of  lots  of  land  intended  to  be  levied  upon%    To  support  this  ob* 
jection  several  authorities  have  been  cited,  among  which  are  9 
Jlfosf .  93,  Tate  vs.  Ander^an^-^l  Id.  4'76,  Barnard  vs.  jFViAct.— 
1414.20^  fVmiamsYs.AnunTf.'^lSId.  51,  CMekermgYS.  Love- 
jof  0  ab.— 11  td.  163.-^1  Conn.  Rq^.  470,  Hitchcock  vs.  Boteh^ 
ki^.Y^lA>  6,&h  Jadcion  vs.  De  ttocy*    Said  last  two  are  eases 
of  ^it^eriff 's  sales.    Also,  3  «Y.  H.  Rep*  140,  Howard  vs.  DanUb. 
Id^  496,  MiMui  et  aU.  vs.  Harvey  et  aU.    These  cases  are  adduced    * 
to  show  the  necessity  of  certainty  in  the  description,  and  that  this 
levy  exists  no  such  certainty ;  and  some  authorities  cited  by  the 
plaintiff  affi>rd  an  argument  that  the  defendants  have  no  reason 
to  complain  of  the  particular  uncertainties  to  which  this  objection    * 
applies.    The  description  appears  to  be  very  carelessly  made, 
and  sQOie  lots  are  so  vaguely  described,  the  plamtiff  does  not  con^ 
lend  he  can  hold  them.    And  the  defendants  do  not  pretend  but 
thai  tb6  lot  now  in  questtioaand  some  others  are  well  described. 
Yet.  the  defendants  say  that  the  appraisal,  being  only  of  one  ag- 
gregate amount  of  all  the  lots^  and  some  bemg  not  well  described, 
vitiates  the  whole  levy.    The  court  have  no  doubt  but  that  a  de^ 
feciaflfe^g  the  n^holelevy,  as  if  the  appraisers  are  not  sworn,  of 
werct  ^t  selected  according  to  the  statute,  he.  might  be  avoided  ' 
by  either  par^*    A  defect  tending  to  die  injury  of  the  debtor  may 
be  .nvoided  byobim.    But  when  ifae  d^ct,  like  the  present,  so 
far  ae  this  oly edm  goes^  only  aftcts  Ae  creditor,  and  he  is  dispo^ 
sed  to  affina  it,  and  hold  what  is  weH  described,  and  lose  the 
remaind^i  the  debnor  cannot  eora^un.    Where  tiie  ^ppraiaal 
Uth|Bi«g(i09s>  the  oreditormustaflinntffMD  ornotat  all;  foi^  he 
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Franklin  Jan.  1828/  >  cannot  hold  the  lots  Well  described,  and 
Paine  T8.  TVebtier,  et  dU.  >  claim  a  new  execudon  for  the  amount  of  the 
others  unless  that  amount  appeared  by  the  appraisal  in  the  levy  and 
return.  A  second  uncertainty  complained  of  in  the  descriptfbn  results 
from  a  reference  in  the  levy  to  a  mortgage  deed  from  Silas  Hathaway 
-tdSimeon  Haihaway^jun.  The  levy  says  "  these  lands  and  certain 
other  lands  appear  bythe  records  of  thetown  to  be  contained  in  tha^ 
mortgage."  By  this  it  seems  that  if  the  appraisers  intended  to 
appraise  subject  to  the  incumbrance,  the  levy  has  virtually  put 
the  whole  incumbrance  on  that  part  of  the  mortgaged  premises 
included  in  the  levy  :  whereas  it  is  contended  that  the  levy  should 
only  have  made  the  creditor  tenant  in  common  with  the  mortgagor. 
This  may  be  a  delicate  point  upon  which  to  establish  a  rule  that 
must  govern  in  all  cases.  The  statute  has  prescribed' no  rule  ; 
"and  no  doubt  many  levies  have  been  made  m  both  wajrs.  Prob- 
ably enough,,  courts  will  feel  compelled  to  decide  both  methods 
to  be  legal,  in  cases^  that  may  arise,  owing  to  the  long  practice  a- 
dopted.  When  a  creditor  levies  upon  a  part  only  of  the  mortga- 
ged premises,  and  has  the  same  appraised  subject  to  the  whole 
mortgage  money,  he  has  no  benefit  from  his  levy  unless  he  re- 
deems the  whole.  If  he  redeems  the  whole,  the  debtor  cannot  b© 
'  injured,  and  has  no  right  to  complain.  Should  the  mortgagee,  in- 
stead of  pursuing  his  mor^ge,  collect  his  debt  on  his  personal 
securities  against  the  mortgagor,  there  would  be  a  difficulty  from 
which  Chancery  alone  could  relieve.  Such  a  case  has  probably 
never  existed  in  the  state.  The  other  mode  too  has  its  difficulties. 
When  the  creditor  by  bis  levy  becomes  tenant  in  common  whh 
the  mortgagor,  in  the  event  either  ofa  redemption  or  foreclosure, 
tut  the  naortgagee's  relinquishing  his  mortgage,  the  levying  cred- 
tor  or  the  mortgagor  must  resort  to  his  writ  of  partition.  The  ob- 
jections to  the  two  modes  arc,  therefore,  nearly  balanced.  A  fur- 
ther objection  is  raised,  to  wit,  that  the  mortgage  was  for  an  uncer- 
tain Kabilty,  and  not  for  a  sum  certain ;  and  treating  it  as  a  mortgage 
•if  nodiing  in  the  end  proved  to  be  due  upon  it,  would  be  injurious 
to  the  debtor :  and  its  uncertainty  is  compared  to  a  writ  of  attaeh- 
menty  served  upon  land,  which,  according  io  the  case  cited  frtMn 
the  7  Man.Rqp.  Barnard  vs.  FiAer^  is  too  uncertain  to  be  treat- 
ed as  an  incumfaranc^.    This  principle  is  correct,  if  the  unc«r- 
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tain^^  at  the  time  of  the  levy,  was  such  as  (  Franklin,  Jan;  1828. 
to  jn^e  the  principle  applicable.  On  a  ^  paine  vs.  Webtter^  et  aU. 
reference  to  the  mortgage  it  appears  to  bear  date  September,  30, 
1803 :  by  the  condition  it  appears  that  said  Simeon  had  i^gned  with 
and  for  said  SUas^  a  note  to  one  Robinson  for  two  thousand  dol- 
lars, payable  with  interest  in  June,  1804  :  and  the  condition  is  that 
if  said  SUas  should  well  and  truly  pay  said  note  according  to  the 
true  intent  and  meaning  thereof,  and  should  in  all  things  indemnify 
and  save  harmless  the  said  Simeon^  so  that  said  Simeon  should  not 
have  to  pay  said  note  or  any  part  thereof,  nor  in  any  way  sustain 
damage  or  trouble,  then  said  deed  to  be  void — odierwise  to  remain 
io  force.  This  note  had  been  payable  something  over  ayear  and  a 
Jialf  when  the  levy  was  made,  and  m  December  following,  to  wit, 
1806,  the  levying  creditors  sent  the  money  and  redeemed  the 
mortgage,  and  took  a  receipt  from  said  Simeon^  reciting  the  nature 
of  the  mortgage  and  a  decree  of  foreclosure  made  in  this  county 
in  December  before  the  levy,  and  which  was  to  expire  January 
Isif  1807.  These  facts,  with  the  accompanying  dates,  are  suf^ 
ficient  to  repel  any  presumption  of  uncertainty  about  the  sum  due 
oa  the  mortgage  at  the  time  of  the  levy.  So  far,  then,  as  a  referr 
6Qce  in  the  levy^to  the  mortgage  is  urged  as  uncertainty  in  the  des- 
cription of  the  lots  of  land  intended  to  be  included  in  the  levy,  and  sQ 
far  as  uncertainty  is  urged  in  the  sum  actually  due  upon  the  mort- 
gage at  the  time  of  the  levy,  the  objections  cannot  avail  the  de- 
fendants. I  may  here  add  in  reference  to  an  idea  suggested  in  argu- 
ment, that  if  the  appraisers,  all  other  things  being  regular,  had'ap-^ 
praised  the  land  at  its  full  value,  allowing  nothing  for  the  incom- 
brance,  or  allowing  any  sum  not  exceeding  its  full  amount,  die 
defendants  could  not  complain  ;  for  the  incumbrance  is  paid  off 
by  th^  levying  creditors,  and,  if  not  included  in  the  appraisal,  this 
piayment  is  a  gift  to  the  defendants,  or  to  the  debtors  under 
whom  they  claim.  Appraising  subject  to  the  incumbrance,  and 
estimating  the  same  above  its  amount,  is  the  only  matter  in  this 
respect  of  which  the  defendants  have  a  right  to  complain,  wliicb 
upon  the  above  facts  ought  not  to  be  presumed.  Anodier  ^nd 
pmch  more  formidable  objection  to  the  levy  is,  that  the  levy  is 
QQt  made  upon  the  land,  but  upon  the  right,  title,  interest,  t^. 
.  pfsaid  SUas  in  the  land.  The  sheriff  says  in  his  return  *'on 
^*  such  a  day,  I  levied  and  extended  said  writ  of  execution  on  all 
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^,Frankiimjran.i828.    j  a ^  ^^^  ^^^^  interest,  45sta.te,  cljum, 
PfltneVi.  Webtter^tt9k>  )  demand,  equity  of  redea^tion^  remainder 
''andreversion^whichappertainedtothesaiddebtorin  and  unto.the 
^*  following  described  lands  and  tenements,  Stc."  Afterwards  he 
says  he  caused  all  the  right,  title  Stc.  repeating  the  same  word^  to 
be  appraised  in  part  satbfaction  of  said  writ  of  execution  &c..  at 
the  sum  of  $26,050,37.      Now  this  objection  is  not  that  the 
words  used  would  not  operate  b  a  deed  to  convey  the  land  if  it 
was  itself  well  described  in  the  deed  :  but  the  objection  is  that 
such  words  and  such  only  contamed  in  the  levy  and  appraisal 
leave  it  wholly  uncertain  on  what  ground  the  debtor  is  left;  uncer- 
tain what  the  apprsusers  considered  his  interest  and  estate  and  e- 
quity  of  redemption  to  be.   And  though  the  amount  of  the  mort- 
gage might  be  certain  as  before  noted,  it  is  uncertain  at  what  sum 
they  considered  it.    It  will  be  recollected  diat  upon  this  objectioi!!, 
a  new  trial  was  granted  two  years  ago  in  this  cause ;  but  the  court 
then  expressed  their  willmgness  and  desire  to  have  this,  and  one  or 
^  two  other  pomts,  open  to  further  examination*    We  must  now 
suppose  that  all  the  research  and  reasoning  that  could  be  of  use, 
have  been  put  in  requisition  ;  and  the  objection  seems  not  to  be 
fully  met  by  the  plaintiff's  counsel  either  by  authority  or  argument- 
They  have  raised  an  argument  from  the  use  of  the  word  estcUi  in 
the  fourth  section  of  the  statute,  p.  210.    But  the  word  estate  does 
not  there  stand  alone.    The  expression  is,^'when  any  execution  , 
*^  shall  be  extended  on  any  reoZ  e^fa^e,  the  same  shall  be  appraised** 
&EC.  The  words  rco^wte^c  may  be  considered  as  theg-cntw,  of  which, 
the  words  houses,  lands  and  tenements,  mentioned  in  the  third  sec- 
tion on  the  same  page,  form  the  species*    If  the  real  estate  is  levied 
upon  and  appraised  and  well  described,  there  is  no  sound  objection 
to  the  use  of  that  expression,  bstead  of  houses,  lands  and  tene- 
ments.   But  the  word  estate  has  no  such  definite  meaning, — 
It  means,  according  to  all  the  authorities  cited,  a  man's  interest  in 
8(xne  propwty.    It  may  be  applied  as  well  to  a  man's  mterest 
in  personal  chattels  as  in  land. 

The  plaintiff's  counsel  cite  upon  this  point,  the  14  Mass.  R. 
404,  Atkins  vs.  Bean  et  d.  The  case  itself  is  not  much  in  point 
for  diepliiixdff ;  for  there  the  appraisers  describe  the  whole  prem- 
ises by  metes  and  bounds,  and  then  appraise  and  set  off  to  the 
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creditor,  bne  undivided  serentli  part  of  (    Franklin,  Jan:  ilso. 
,  the^  same.    ^They  do  not  appraise  mere-  (  paine  vs.  mhster,  a  «/#. 
ly  the   debtor^s  interest,  or  all  his  interest  in  the  land  des- 
cribed; but  they  appraise  one  undivided  seventh  part.    Thd 
fact  was,  the  debtor  did  not  own  a  seventh  part,  but  only  an 
eighth  part;  and  the  court  decided  that  the  levy  was  good  to  liold 
the  eighth  part  which  the  debtor  in  fact  owned.    They  consider- 
ed that  this  mistake  could  prejudice  none  but  the  creditor.      The 
,    counsel  lay  stress  upon  what  the  judge  says  in  support  of  his  opin- 
ion, "  th^it  it  is  not  necessary  that  the  officer  should  set  forth  the 
''nature  of  the  estate  taken,  or  the  estate  of  the  tenant  for  life* 
^'  All  the  right,  title,  interest,  8^.  of  the  debtor  would  pass  the  remain- 
•*  der  as  in  a  deed."  This  is  wholly  voluntary  and  unnecessary  to  sup- 
port the  opinion  given  in  the  case,  and,  if  it  means  what  is  churned  of 
\   it,  we  cannot  subscribe  to  it  as  law.     If  the  first  clause  only  means, 
accordmg  to  the  case,  that  not  saying  any  thing  about  the  interest 
,^  of  the  debtor,  but  speaking  only  of  a  certain  undivided  portion  of 
the  land  described,  it  may  stand  for  law. 

If  in  the  case  before  us,  the  levy  had  been  upon,  and  the  ap- 
praisal of,  one  undivided  fourth  part  of  the  land ;  or  had  said  the 
whole  of  the  land ;  or  had  said  SU^  interest  in  said  land,  being 
the  remainder  after  the  life  of  A  B,  or  being  the  reversion  after 
the  expiration  of  the  term  of  ninety-nine  years,  commencing  9i)ich 
.  a  day  named,  and  the  like — ^the  levy  would  be  good  in  point*  of 
description  to  hold  any  estate  of  iSt7(»  that  did  not  exceed  diet 
described,  in  point  of  quantity.  Again,  the  expression,  aU  the 
right,  title,  interest,  &c.  that  any  one  could  have  in  the  land  would 
seem  necessarily  to  include  the  land  itself,  at  least,  we  should 'be 
sure  they  appraised  the  whole.  But  when  the  expresaion  iSvall 
the  interest,  &lc.  of  SiXoi  Hathaway  in  the  knd,  we  m$j  ask, 
what  was  his  interest?  If,  after  an  expensive  litigation  thb  oan 
be  determined,  we  may  ask  another  question,  whtcb,  according  to 
the  rules  of  law,  can  never  be  answered.  That  is,  what  did  the 
..appraisers  consider  his  interest  to  be  ?  If  it  apppeared  from  the 
levy  itself  that  the  appraisers  considered  his  interest  less  dian  it 
.  yrzh  that  would  not  hurt  the  levy.  But  if  they  cooaidered  it 
gi:eMer  than  it  was,  that  would  destroy  it  ahogedier.    iaid'no 
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FrtnWin,  Jan.  1828,  J  less  fatal  is  the  total  uncertainty  of  what 
PaijievB.  Webster, et alt.)  ^^Y  Considered  his  interest  to  be. — 
"/heir  varied  expressions  imply  a  hesitancy  what  to  call  that  in^^ 
terest ;  and  the  testimony  in  the  case,  and  the  learned  arguments 
upon  it,  would  lead  one  not  to  wonder,  if  the  sheriff  and  apr 
praisers,  without  such  aids  as  are  now  afforded,  should  bdeed.  hesi- 
tate what  to  call  that  interest ;  and  if  they  knew  not  what  to  term 
it,  they  could  not  well  know  its  value.  * 

This  disposes  of  the  whole  case.     But  the  defendants'  counsel 
have  raised  another  cardmal  objection,  that  if  the  levy  were  ever 
so  regular  as  a  levy  upon  land,  yet  said   Silas  did  not  own  the 
land ;  that  he  had  no  interest  of  which  a  creditor  could  avail  him- 
self otherwise  than  by  levying  upon  the  rents  under  the  eighth 
section  of  the  statute ;  and  have  cited  several  authorities  to  this 
point.    We  are  supposing  this  lease  for  the  present  purpose,  as  the 
counsel  have  supposed  it,  regularly  recorded  before  the  attach- 
ment of //t^cA(;ocA:  and  w^ZZtf.     If  it  was  not  recorded,  probably, 
as  regards  the  attaching  creditors,  the   debtor  owned  theyec. 
This  cannot  have  been  overlooked  by  counsel.    The  case  made 
)by  agreement,  has  probably  presented  the  fair  merits  of  the  dispute. 
In  adverting  to  the  lease  attached  to  the  case,  we  find  its  terms 
of  duration  are  not  marked  by  those  words  used  by  any  elementa- 
ry writers  to  denote  the  different  degrees  of  interest  m  land.     It  is 
not  a  lease  for  years  nor  for  life ;  nor  a  lease  to  the  lessee  and  his 
heu-s  and  assigns  forever ;  but  to  hold  to  him  and  liis  heirs  as  long 
as  water  runs,  grass  grows  or  the  sun  shines.     Beyond  this  none 
can  enjoy  a  remainder  or  reversion.    The  land  can  be  of  no  value 
when  the  sun  ceases  to  shine  upon  it.    These  words  must  be  con- 
sidered equivalent  to  the  term/orever.    SUas  Hathaway  then  had 
no  remainder  or  reversion  at  the  time  of  the  levy.     He  had  con- 
veyed no  estate  with  a  limitation  upon  which  it  could  revert.     He 
had  only  a  right  to  receive  the  rents,  and  re-enter  upon  the  failure 
of  his  lessee  to  pay  the  rents,  taxes,  &c.    and  by  the  statute  of 
1818,  affirming  what  the  courts  had  long  before  treated  as  com- 
mon law,  he  could  not  re-enter  in  fact,  if  the  rents,  he.  due  were 
paid  into  court  after  acdon  brought  to  obtain  possession. 

This  interest  is  not  at  all  a  tangible  property,  susceptible  of  a 
levy  under  the  third  section  of  the  statute.     It  is  probably  within 


Digitized  by  VjOOQ IC 


OP  THE  STATE  OP  VERMONT.  135 


th©  ^(vaky  of  the  eighth  sectioDi  under  (  Franklin,  Jan.  J828. 
vAiaisk  :a  creditor  may  levy  upon  the  rents  f  Pame  tb.  Webtter^  et  ^. 
and  profits  and  compel  the  tenant  to  attorn.  That  section  to 
be  sure,  speaks  of  leases  for  life  or  years  insuring  rent.  This  is 
not  technically  a  lease  for  years;  but  its  dontinuing  so  many 
years  would  not  afford  a  very  equitable  reason  why  a  creditor 
"might  not  levy  upon  the  rents  of  some  of  those  years.  But,  allow 
it  to  be  a  case  omitted  in  the  eighth  section,  still  that  will  not  place 
it  within  the  third  section.  With  regard  to  ihe  reservation  of  mill- 
privileges,  ores,  pine  and  oak  timber,  &q.  there  is  nothing  m  the 
case  that  shows  any  thing  to  exist  on  this  lot  that  is  claimed  as 
being  within  this  reservation.  This  objection  to  the  plaintifTs  ti- 
tle is  adjudged  valid. 

Further  objections  important  in  themselves,  become  unimpor- 
tant m  this  cause  by  the  decisions  now  mSide.  The  recording  of 
Ae  levy  in  the  county  derk's  office  appears  to  have  been  ore  day 
after  the  five  months  expired.  The  authorities  cited  from  Mass. 
Rep.  by  the  plsuntiff's  counsel,  show  that  the  recording  there  has 
been  considered,  in  certain  cases,  as.  referring  in  its  effect  to  a  pri- 
or date,  when  the  levy  was  otherwise  complete  and  ready  for  re- 
cord. There,  however,  the  sheriff  delivers  seizin  when  he  makes 
his  levy.  Here,  tbe  debtor  has  six  mouths  in  which  to  redeem 
before  he  can  be  turned  out  of  possession.  We  rather  incline  to 
the  opinion  that  the  recording,  in  this  state,  is  essential  to  the  levy  *, 
and  must  be  made  in  both  offices  within  the  five  calendar  months. 
But  as  this  is  an  important  question  of  practice  and  of  title,  and 
imnecessary  now  to  be  decided ;  and  as  two  only  of  the  justices 
'  of  the  court  can  sit  in  this  cause,  we  make  no  definite  decision  up- 
on this  point. 

Further  objections  are  made  to  the  plaintiff's  recovering,  such 
as  the  recording  the  word  "  .Mcr^f ocfe"  instead  oi  ^^Matthewsy^  \n 
the  town  clerk's  office ;  the  want  of  proving  notice  to  the  tenants 
to  attorn,  and  the  appointment  of  a  place  for  the  payment  of  the 
rent  according  to  the  stipulations  in  the  lease ;  but  without  any 
definite,  and  unnecessary  disposition  of  these,  a  new  trial  is  grant- 
ed, and  the  cause  must  pass  to  the  County  Court  for  such  new  trial. 

Marsh  and  Bailey ^  for  the  plaintiff. 

JBrayton  and  Van  JVessj  for  the  defendant. 
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Tb«t  tha  tnddrsM  of  m  note  not  negotiable  must  follow  the  rulei  df  the  taw 
madUmi  in  mtkinc  demand  of  paymenti  and  giving  uoika  ^  aoa  pvyvauH 

in  ri^ivooatUe  time.  .     . 

Tka  eflbct  of  a  blank  indorsement  on  tnch  note. 

This  action  was  tried  in  the  County  Court,  and  was  decided  for 
defendant,  and  a  bill  of  exceptions  allowed  and  a  case  agreed  upon, 
on  which  a  hearmg  has  been  had  this  term.  The  exceptions  and  cas^ 
agreed  upon  were  as  follows :   ''This  was  an  action  brought  agabst 
defendant  as  endorsor  of  a  note  executed  by  William  JST.  Ryan^  b  . 
made  payable  to  Eli  JST.  Johnson^  dated  May  16th,  1823,  payable 
in  cattle  on  the  3d  day  of  October,  1823,  or  m  grain  on  the  3d  day 
of  January,  1824,  on  which  was  the  following  endorsen>ent,  viz : 
"  For  value  received  I  hereby  order  the  contents  of  this  note  paid 
"  to  Aldis  and  W.  O.  Gadcomb^  and  warrant  the  same  demand 
'^  collectable.    Eli  JV.  Johnson.^*    The  above  endorsement  was 
in  blank,  and  without  date,  and  filled  up  in  court  on  triaL     On 
the  5th  day  of  January,  1824,  the  plaintLSs  commenced  a  suit  on 
said  note  in  the  name  of  Eli  JV.  JokasoUy  against   William  JV. 
RyaUf  the  maker  of  the  note,  and  on  the  19th  day  of  January, 
1824,  Recovered  a  judgment  on  said  note  for  $87,88  damages 
and  $2,54  costs,  from  which  said  judgment  the  seud  Ryan  ap- 
pealed  to  the  county  court ;  and  afterwards  on  tlie  25th  day  of 
February,  1 824,  said  Ryan  personally  appeared  before  said  justice 
and  confessed  judgment  on  the  aforesaid  judgment  in  said  suit 
for  damages  and  cost  aforesaid,  and  on  the  25th  day  of  February, 
1824,  the  plaintiff  prayed  out  a  writ  of  execution  on  said  last  . 
mentioned  judgment  for  $90,19  damages^  and  25  cents  cost,  which  . 
said  execution  was  put  into  the  hands  of  the  sherifi^  and  the  said 
Ryan  committed  to  jail  within  the  life  of  said  execution,  and  that 
immediately  after  the  commitment  of  said  Ryan^  to  wit,  within  two 
or  three  days,  the  plaintiffs  gave  notice  to  the  defendant  that  said 
Ryan  remained  within  the  limits  of  said  prison,  and  demanded 
.  payment* 

It  appeared  further  that  said  Ryan  remabed  within  the  limits 
of  the  jail-yard  until  after  the  commencement  of  the  present  action— 
and  that  after  the  commencement  of  this  action,  Ryan  committed 
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aa  escape,  aad  ^lepftrted  out  of  the  Hber-  (  rrsnkflm  Jan.  18S8. 
ti^.  of  t^KEk  jail  yard  ;  and  that  soon  after  the  }  AJduet  ^  vi«  JbAn^ifft. 
boRd^ms  brokan,  the  said  EUN.Johnton  appUed  ta  Swifi 
and  Smithy  and  requested  them  to  prosecute  said  jail  bond, 
which  was  done,  and  a  judgmenl  obtained  on  said  bond,  at^^ 
the  September  term  of  the  County  Court,  1826,  and  execution 
issued,  and  was  at  the  time  of  the  trial  in  a  train  of  collection.  On 
the  trial  of  the  genera/  issue^  the  court  decided  tliat  the  testimony 
did  not  show  a  sufficient  demand  and  notice  to  entitle  the  plain- 
tifi  to  recover.  The  records  and  files  in  the  suit,  Eli  JST.  Johrir 
man  vs.  William  J>f.  JRyan,  were  used  ad  evidence  on  said^trial, 
showing  what  sendee  was  made  upon  the  writ,  and  the  time  of 
sueh  service ;  and  the  same  are  here  referred  to.  The  said  de- 
cisions of  said  court  are  excepted  to  by  the  '  plaintifis ;  and  the 
foregoing  exceptions  are  allowed,  and  the  same  may  pass  to  the 
Supreme  Court  for  a  hearing. 

Titus  Hutchiksok,       Chief  Judge. 

Joel  Babber,  Jr.      Assistant  Judge. 

Samuel    Weed,       Assistant  Judge. 
We  hereby  agree  that  what  is  said  m  the  foregoing  case  about 
demand  and  notice,  is  as  the  fact  existed,  and  to  be  considered 
as  fully  proved. 

Swirr  and  Smith,  Jlttomiesfar  plaintiff. 
Smallet  and  Adams,  Attomiesfor  defendant. 
It  was  contended  by  the  plaintiffi'  counsel.  That  the  note  in 
question,  not  being  negotiable,  either  by  common  law  or  statute, 
the  rules  applicable  to  negotiable  notes  and  bills  of  exchange  do 
ndt  apply  any  more  than  to  other  choses  in  action^  such  as  bonds, 
policies  of  insurance,  or  book  debts,  when  the  legal  right  remains 
b  the  assignor.  The  purchaser  or  assignee  acquires  a  certain 
equitable  interest,  which  will  be  protected  in  law  and  equity. 
—1  Sw.  Dig.  434.  There  is  a  wide  distinction  between  notes 
negotiable  and  notes  not  negotiable.  In  the  latter  case,  if  the 
note  is  not  paid  at  die  time  it  is  due,  it  is  the  duty  of  the  holder  to 
commence  a  suit  and  collect  it  if  possible.  The  endorsement  by 
the  payee  of  such  a  note,  contains  a  power  of  attorney  to  the  en- 
dorsee to  pursue  all  legal  measures  for  its  collection,  and  apply 
the  avails  to  his  own  use,  and  also  that  the  note  is  due  and  col- 
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TnaMin,  J«tt.  M98.  }  lectaUe  ividi  the  vmwS^ami 
Jimt  H  ai.  v«.  Joknmm.  S  Smft's  Dig.  434,  436.  The  asngmn 
may  at  any  time,  even  in  court,  fill  op  the  endorsement' to  thte  ef- 
fect, and  if  not  filled  up,  this  wiU  be  deemed  the  legal,  conslmetm 
otii.'^Sw.  Dig.  434.— CAirty  cnBUb,  117.^^  Johns,  com, 
S64.  It  is  sufficient  to  give  notice  to  the  endorser  at  any  time  af* 
ter  a  failure  to  collect,  and  before  suit  brought.-~Sio«  Dig.  49#. 
it  is  further  contended  in  this  case,  that  if  a  demand  and  notiee 
were  necessary,  still  it  is  contended  that  the  defendant,  by  taking 
the  jail  bond  given  hyRyan  into  his  own  hands,  and  coHectiOg  the 
money  on  the  same,  has  waived  die  notice.  In  dus  case,  the  lea- 
son  for  a  demand  and  notice  has  entirely  failed,  inasmuch  as  the 
endorser  has  himself  collected  the  money  on  the  note  1^  kiai 
endorsed. 

The  defendant's  counsel  contended,  1.  That  dita  case  »  to 
be  determined  by  the  principles  of  the  menafUik  latr,  which  are 
iq){dicable  to  negodable  notes  with  a  blank  endorsement  as  be- 
tween the  endorser  and  endorsee.— 4  Mas$.  R.  245,  Jones  vs. 
JVrfef .— 8  •^off •  R.  260,  Sanger  vs.  Stimpsan. 

2.  If  this  positnn  is  corect,  the  opinkm  of  the  County  Court 
must  be  sustained.  The  declaration  states  that  the  note  was  en- 
dorsed by  the  defendant  to  the  phuntiffi  on  the  1st  day  of  JttQUfe 
ry,  and  as  there  is  no  evidence  to  the  contrary,  this  allegation 
must  now  be  taken  to  be  true.  No  demand  of  paym^st  of  the  ma- 
ker was  made  until  the  7th  day  of  January;  indeed  tb^ie 
has  been  no  demand  at  any  time,  unless  the  commencement  Ckf;a 
suit  is  a  demand.  It  was  the  duty  of  the  endcnrsees  to  have  deman- 
ded payment  of  the  maker  ob  the  day  the  note  became  duci  or  tp 
have  shown  some  excuse  for  having  neglected  to  do  so ;  but 
having  done  neither,  all  liability  of  the  defendant  as  end<H^t4S 
disGharged. — 11  Johns.  180,  JSgam  vs.  McMstnus.-^ll  Johns. 
2^1, lrelandvs.Kip.-^i7John$.i5,Ma'€hanis' Bank  vs.  JKrci. 
— JSatZey  on  JBOb,  191. 

3.  Notice  of  the  non-payment  of  the  note  by  the  maker  was 
not  given  to  the  defendant  until  some  time  in  April»  18S4,  four 
months  after  the  note  became  due :  the  makeri  endorser»  asd  en- 
dorsees, all  residmgm  the  same  town.  No  reason  is  assigned  for 
neglecting  to  notify  the  defendant  of  tba  nQn-pay>^eat.    The  de- 
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wbSity  ma  etidorsar.  (  juu  u  mU  ▼• .  /•Aiuoa. 

4>  If  tbe  ruiei  of  the  mercantile  law  do  not  apply  to  the  pre»- 
«Bt  eage,  aad  the  defendant  by  a  blank  endorsement  on  a  note  not 
jwgodable^  is  to  be  considered  as  having  warranted  the  same  to 
be  doe  and  eoUectaUe  with  the  use  of  due  diligence ;  yet  frooi 
the  facts  disclosed  in  the  case  it  clearly  appears  that  the  defendant 
is  not  liaUe.  The  note  became  due  on  the  3d  of  January, 
1824,  a  writ  was  served  on  the  maker  on  the  7th  by  attaching  real 
estate  in  the  town  of  St.  Albans,  where  all  the  parties  resided. 
The  plaintifls  thus  having  suffered  tluree  days  to  pass  after  the  note 
became  due  wkhout  making  any  demand  of  payment,  or  causing 
iBay  pfoceet-to  be  served  on  the  maker,  or  assignmg  any  reason 
for  the  delay  of  either,  have  not  used  due  diligence  in  the  collection. 
^1  Sw.  Dig.  4S5. 

d.  Hie  plaintiffi  have  dischai^ed  the  liability  of  the  defendant 
by  neglecting  to  levy  the  execution  on  the  real  estate  attached  on 
the  orignal  writ.-— 16  Johns.  41,  Lynch  vs.  Reynolds. 

6.  There  has  been  no  failure  in  the  collection  of  the  note 
of  the  maker  which  would  render  the  endorser  liable. 

HuTOfiiirsoif,  J.  delivered  the  opinion  of  the  court. — The 
^estkm  upon  which  this  cause  must  turn  is,  whether  the  plain- 
tidb  used  such  (£Kgence  b  their  demanding  payment  of  the  ma- 
ker of  the  note,  and  giving  notice  back  to  the  endorser,  the  de- 
ftmdant,  as  to  keep  good  their  right  of  action  against  him  ?  As  the 
dates  are  given  in  the  dedaratipn  and  case,  the  court  must  con- 
sider that  the  note  was  endorsed  blank  by  the  defendant  to  the 
phmit^  ashort  time  before  it  fell  due,  which  was  January  3, 1824; 
that  it  was  sued  on  the  fifth  of  the  same  January,  the  vnrit  serv- 
ed on  the  seventh,  by  atuchmg  the  land  of  Ayan,  the  maker,  and 
pm^ned  to  judgment  and  execution;«-that  Ryan  was  committed 
io  prison  on  the  executicm,  and  there  remained  until  after  this  suit 
was  commenced  upon  the  endorsement; — ^that,  two  or  three 
days-after  said  commitment,  and  neftrly  four  months  afler  the  note 
was  payable,  the  plaintiffs  gave  notk^e  to  the  defendant  of  the  non- 
payment of  the  note  and  demanded  pay  of  him.  It  is  contended 
on  dM  part  of  the  {daintiffi  that  as  this  note  was  not  negotiable,  and 
as  the  plaintifisued  and  prosecuted  the  same  to  judgment  and 
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iVftttkim  Jan.  IMS.  >  execttA»,  and  that,  proUMjr,  wiih  as 
jilHi  «/  «l.  vg.  Jojbuon.  >  mucfadiGgeuce  and  sucoessi  as  nfbuldliaTe 
been  used  and  acquired  by  tiie  defendant.  This  furnishes  a.  legal 
«s:ease  for  the  neglect  to  give  nodee  back  of  the  non-payment* 

This  court  having  heretofore  in  the  case  of  JVash  vs.  Harri^' 
ion,  2  Aihens*  RtportBy  1 ,  adopted  the  law  merchant  with  regard  to 
notes  that  are  negotiable,  we  are  now  urged  to  treat  those  not 
negotiable  as  an  exception  to  the  rules  of  the  law  merchant,  and 
adopt  those  rules  upon  the  subject  which  are  peculiar  to  the  state 
of  Connecticut.  The  courts  there  consider  the  endorser  of  a  note 
not  negotiable,  as  conveying  the  property  in  the  note  ;  authorizing 
the  use  of  his  name  to  collect  by  suit  if  necessary,  and  as  war* 
rantmg  the  same  to  be  collectable  by  a  due  course  of  law  with 
due  diligence ;  and  that  all  diis  course  may  be  pursued  before  notice 
back  to  the  endorser. — 1  Sw.  Dig.  435.  We  consider  this  not  to 
be  the  law  of  this  state,  and  are  not  disposed  to  make  any  dis- 
tinction between  tliose  different  instruments  with  regard  to  die 
( rights  of  endorsees.  We  deem  it  most  expedient  to  treat  the  en- 
J  dorser  of  such  note,  with  blank  endorsement,  as  the  drawer  of  a 
i  bill  of  exchange,  the  endorsee  as  payee,  and  the  maker  as  drawee. 
^f  *^The  endorser  then,  by  his  endorsement,  requests  the  maker  to  pay 
the  note  to  the  endorsee,  who  alc«ie  can  controul  it,  while  he  holds 
it,  and  who  makes  it  his  own  and  holds  it  at  his  own  risk  after 
heglect  to  demand  payment  and  give  notice  back,  to  his  endorser. 
If  die  end<n:sement  be  made  before  the  note  is  payable,  demand 
must  be  made  as  soon  as  payment  is  due,  where  the  parties  re- 
side in  the  same  town,  as  in  this  case.  If  the  endorsement  be 
made  after  the  note  falls  due,  the  demand  of  payment  must  be 
made  as  if  the  note  fell  due  the  day  of  the  endorsement ;  and,  in 
all  cases  the  notice  back  must  immediately  succeed  the  demand 
and  failure  of  payment ;  that  is,  by  the  first  mail,  if  the  endorser 
resides  at  a  distance,  and  the  same  day  if  he  resides  in  the  neigh- 
bourhood. There  is  no  reason  for  any  such  distinction  as  die 
plaintiffs  claim  as  to  the  import  of  blank  endorsements.  And  it  is 
very  important  that  some  rule,  well  understood  in  society,  should 
be  productive  of  uniformity  in  transactions  of  this  nature,  and  in 
decisions  upon  disputes  growing  out  of  the  same.  And  those  who 
wish  to  be  governed  by  a  different  rule  can  make  their  own  rule  by 
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'ihfltermiitfaispecialetidaidemeBloi^moh  (    9i«tiUiii;i«u  lets. 
mteattbetimeofthetraiiBfer.   ButdweD--  (j3Ui$^  al.  ti.  JMMn. 
'4tyrseehfi8  norigfat  to  fill  a  blank  endorsement  with  any  special  eon- 
tract  or  warranty,  Imt  only  witk  an  order'  to  pay  tbe  eonlrats  Co 
lAn  for  value  received* 

lie  pkintifls,  not  having  used  tbis  kind  of  diligence  in  makiag 
demand  of  payment  and  giving  notice  back,  are  not  entided  to  re- 
cover. 

The  fifth  point  urged  in  the  plaintiffif*  brief  would  beof  wet^t 
and  importance  if  supported  by  tbe  facts  in  the  case.  But,  by 
recurring  to  the  original  files,  which  are  refered  to  as  a  part  of 
the  case,  we  discover  that  Swift  and  Smith  were  the  attomies  of 
the  present  plaiBOfils  in  procuring  the  judgment  and  executicm  in 
fiivor  of  Johnson  against  Ryan.  When,  therefore,  the  case  states 
that  Johntonf  immediately  after  the  escape  of  Ryan^  Bppliei  to 
Sioift  and  Smith^zxid  requested  them  to  prosecute  the  jail  bond,  it 
must  not  be  understood  that  he  endeavored  to  controul  the  bond, 
but  diat  he  gave  them  notice  of  the  escape  and  right  of  action  on 
the  bcMid,/  and  requested  them  to  pursue  the  coUecdon  Sw  &e 
benefit  of  the  plaintiffi,  or  whom  it  might  eventually  coQcem*'— 
Moreover,  the  case  shows  that  Johnson  had  not  collected  the 
UMiney,  but  it  was  only  in  a  train  of  collection  when  this  action 
was  tried  in  the  county  court ;  and  if  the  attomies,  Sioifi  asd 
Smith,  have  since  collected  themooey^t  is  their  duty  to  pay  it  to 
4ie  plaiiitififs  and  not  to  Johnson.  The  judgment  of  the  county 
court  is  afiSrtned  with  cost. 

Sm^  and  Smith,  for  plamtiffi* 

SmaUey  and  Adorns^  for  defendant. 


Elijah  Baker  vs.  Sardius  Blodget. 

The  pimlotiff,  baTiDg  tueeeded  io  n  writ  of  orrbrr  and  obtained  final  JndgiMQl^  in 
tbfi  action,  is  entitled  to  costs  of  the  writ  of  error,  without  refejrence  to  tbo 
amount  recovered. 

An  attorney-fee  is  not  taxable  upon  a  hearing  before  referees. 

Tbe  costs  accruing  after  a  reference  of  ail  dtmandt  are  taxable  without  regard 
to  tbe  amount  of  damages. 

^luere,  in  cane  of  a  reference  of  the  action  onlj.  « 
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Mal^  ^Tshiget.  )  tallied^  kog  sdhednle  of  kerns  oftbeMU 
of  cost  dbimdd  bf  the  plaintiff.  Then  a  reference  for  taxatioiii 
ngA  the  icdlowing  reportB  and  taxations  and  excepuon%  to  wit  ^ 

**  To  the  Hon.  County  Court,  now  in  session  at  St.  Albans :  thi> 
^  ondcrsi^iied,  to  whom  the  ibt egoing  bill  of  cost  is  refeced  far 
'*  taxadon^reports-^that,  bating  duly  notified  the  parties,  tbqr  wp* 
^  peered  by  their  attornies ;  and  after  hearing  them,  has  taxed 
^  the  cost  as  follows:  I  have  disaUowed  the  whole  of  thesum  there 
^  claimed  by  the  plaintiff  except  the  sum  of  $15,23,  which  is  the 
^emoiint  of  the  original  note  sued,  and  the  interest  thereon :  and 
*^  I  furdier  report,  that  I  should  have  albw^  the  cost  on  the  writ 
**of  error,  being  $15,64,  but  for  the  following  order  of  the 
**  Court  made  in  the  cause,  April  Term,  1627.— ^  Judgment  that 
^^the  repent  be  accepted  for  plaintiff ;  the  plaintiff  to  tax  the  same 
^>cx)8t8  as  if  the  report  had  been  for  the  sum  of  the  note  and  nt* 
*fHK»%U  Horace  Jakxs,  CUrk. 

<^  ^Dttcember  3, 1827.' 

^  T4»  die  isxaiioii  of  this  cost  the  plaintiff  excepts,  and  the  same 
«{s  refoifed  to  Ae  court  for  taxation ;  and  the  same  is  taxed  by 
''die  court  at  $62,16,  being  all  the  cost  in  the  county  couft 
¥siiice  ^be  reversal  of  the  judgment,  and  the  cost  on  the  writ  of 
•*  eiTor.  H.  Jakes,  CterkJ* 

''*jFVd«iti»ii  County  Couri^  December  Adjourned  Termj  1827, 

*^  And  now  the  said  defendant^  in  court  by  his  attornies,  8w^ 
''and  Smithf  excepts  to  the  foregoing  taxation  of  cost  in  the 
■^  above  cause,  for  the  causes  foUowmg,  to  wit ; 

*^  1.  Because  the  sum  taxed  by  the  court,  gready  exceeds 
*'  the  amount  recovered  by  the  plamtiff,  he  being  the  appellant  in 
**  said  suit,  and  by  kw  could  recover  no  more  cost  than  damages. 
2.    BecausOj  that  at  the  April  Term  of  said  court,  182?^ 

upon  a  hearing  on  the  acceptance  of  the  report  of  the  referees, 
^  winch  was  objected  to  on  the  ground  that  there  was  a  mistake  as 
*to  Ihe  terms  o^the  reference,  the  court  dien  and  there  made  the 
'*  following  order  on  the  docket  of  said  court :  'Judgment  that  die 
^'report  foe  accepted  for  the  plaintiff:  the  phindff  to  tax  the  sam^ 
*'  'costs  as  if  the  report  bad  been  for  the  sum  of  the  note  and  mterest/ 
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VwDoam^  of  the  oom  aad  inceresf  was  )     M^vs.  BMibA 
'^114,60.  Bf  Swift  and  SmiH^  AUmrntMsJ" 

It  iras  contended  by  the  defendant's  counsel.  That  the  Counigr 
Ginirt  could  nSkm  no  more  cost  than  damages  in  this  suit — ^be- 
cause,  that  at  the  trial  before  the  justice,  the  plaintiff  reeorsred  a 
jodgment  in  his  favor,  and  appealed  from  the  same  to  the  County 
Court.^iSto^.  305, 1. 1  b  2.  That  if  the  rule  of  taxing  the  cost  id 
this  case  be  the  amount  recovered  in  damages,  still,  the  djefend*^ 
ant  sajs,  the  amount  of  the  note  and  interest  on  which  die  plains 
tiff's  suit  was  brought,  being  $14,50,  ought  to  limit  the  ooeti  aad 
not  the  amount  repcwted  by  referees,  inasmuch  as  the  County 
Court,  on  a  hearii^  on  the  report  of  referees,  were  sadsfied  fmn 
the  affidavits  of  sundry  persons,  that  there  was  a  misund^istand- 
ing  as  to  the  terms  of  the  reference,  and,  therefore,  decided  that 
die  plaintiff  tax  the  same  cost,  as  if  the  report  of  the  referees  had 
been  for  the  amount  of  the  note  and  interest,  which  was  $1^6$ ; 
for  it  did  appear  that  the  referees,  under  the  rulci  did  (atse  into 
conatderation  and  allow  to  the  plaintiff  certain  sums  which  were 
not  matters  in  di^Hite  between  the  parties,  by  reason  of  wtiA  die 
amount  of  their  report  was  greatly  enhanced. 

The  plaintiff's  counsel  insisted  that  he  was  entided  to  £iHcoM 
for  several  reasons. 

1.  The  parties,  after  the  cause  came  into  the  Clotty  Court* 
entered  into  a  rule  of  reference  by  which  they  submitted  *^  all  nsat- 
^  ters  in  dispute  between  them"  to  die  detenninatioo  of  MeaaM. 
Thimer  and  Janes.  This  reference  made  a  new  suit  in  wUehr 
botk  parties  became  actors ;  and  the  cost  must  follow  the  award  of 
the  referees.  t 

2«  The  appeal  veas  taken  from  the  defendant's*  and  not.&e 
plaintiff's  demand. 

3*  Notwithstanding  the  plaintiff  appealed,  he  has  ^.  rig^t  Iplix 
aa  much  cost  as  damages*  Car  cost  accruing  before  the  writ  of  evrar ; 
and  the  rule  of  the  Coun^  Court  cannot  aflbctthis  caae,  because 
ihereost  before  the  justice  and  in  the  County  Court  does  not  epu 
^md  the  sum  due  on  the  note  referred  to  in  tbeniie  eo  the  e»* 
eDpiapce  of  the  report. 


Digitized  by 


Google 


144        cASj^' #^^E^  i^tfioasiinp  Goaar 


Frttfinri'>4h>rtft.]  4.  TheTdraAdSdsaotbi^oftblatevfAMiagto  ' 
Balt^  vfe.  ^/otf^^rf.  )  salaried  fliid  fees  (Stdti  80dw)  do  not  apply  <!»> 
cost  accruing  on  writs  of  error  in  the  Supreme  Court,  (md  by  pn>« ' ' 
ceedings  b  the  same  case  after  detenninatiofiof  the  writ  of -error;    ' 

'5.  The  cause  was  continued  for  several  terms  at  the  requM  of ' 
the  defendant,  which  entitles  the  pkmliff  to  full  cost. 

Hutchinson  J.   delivered  the  opinion  of  die  Court.      This 
cause  has  come  from  the  County  Couit  for  the  pwpose  of  hav^ 
ing  this  court  reverse  the  taxation  of  a  bill  of  cost.      The  objec-  * 
Uon  is  not  to  the  items  in  general,  though  there  are  two  x  items  • 
that  we  presume   are  inadvertantly  taxed,  to  wit,  one  dtJlar,  iit-  * 
stead  of  sixty  seven  cents,  for  signing  a  writ  of  error  and  the  iPe- 
cognizance,  and  a  three-doUar  attomey-^fee  on  a  hearing  bdbre  i 
referees;  which  ought  not  to  be  allowed.  That  fee  being  allowed'! 
only' for  trials  in  court.  j    :< 

'The  main  objecuon  is  that  the  plnntiff  is  not  etititled  to  his  fuUf 
cost,  because  the  action  was  commenced  before  a  jusdce  of  tfabi 
peace  and  appealed  by  the  plaintiff  to  the  County  Courts 

"^The  history  of  the  case  appears  to  be  this: — Baker  cononenced/ 
hSs  acdon  before  a  justice,  declaring  upon  a  note  of  ^12,64*  Tbo ' 
defendant  appeared  before  the  justice  and  pleaded  in  otbet  a  book/ 
account  of  $26,50.    The  justice  aUowed  die  oEEsei,  aod  gave 
judgment  for  the  defendant  for  a  balance  of  $8,48.    The  plaimiflr^ 
appealed  to  the  county  court.    That  court,  on  motion  of  the  de-: 
fendant,  dismiissed  the  appeal  on  the  ground  that  the  action  was ' 
brought  upon  a  note  for  less  than  $20.    The  plamdff  brought-^ 
bis  writ  of  error  before  this  court,  two  years  since,  and  obtained  a' 
reversal  of  that  judgment  of  dismissal,  and  reinstated  his  action* 
upon  the  docket  for  trial  upon  die  merits.     See  said  case  repoit^ 
ed,  in  1  Aikens  jR.  342.    An  issue  of  fact  being  joined,  the  casd' 
was  ordered  to  the  County  Court  for  the  trial  of  that  issueu^— 
At  April  term,  1826,  of  said  County  Court,  the  cause  was  contin*^ 
u6d  on  modon  and  affidavit  of  the  defendant  to  the  September' 
term,  when  the  parties,  by  agreement  and  rule  of  court,  refer-"   . 
red  this  action  and  all -demands  to  certain   persons  as  referees^' 
who  made  their  report  at  April  term,  1827,  in  faror  of  the  pUim^' 
tiff,  for  about  $32.    The  court  accepted  the  report  but  ordered  ^ 
that  the  plaintiff  tax  no  more  cost,  than  if  he  had  only  recovered! 
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tk»  aflBMUBt  of  1&  dotib,  ^hieh  then  vm  aboot  (  ^t^fcttnjm.  ms. 
$ik.  .  The  dafedtam  tboD  mordd  |br  a  jiew  /  Bakfr  Tt,  B2«ip(i 
triali  nvhicfa  Was  granted  9ii  tarms  of  lua  paying  the  plaint^  hia 
bade  cost  tD  twenty  daysi  and  the  cause  was  contmued }  and  at 
the  last  t^rn)  the  cost  was  taxed  for  the  plaintiff,  by  order  of  the 
Coun^  Court,  at  $62,16*  Upoii  the  exceptions  to  that  taita^ 
tion  die  cause  has  now  bden  heard.  The  court  consider  that  the 
order  of  the  County  Courts  on  the  acceptance  of  the  report,  cur-- 
taHiiig  the  plabtifi*  about  the  taxation  of  cost,  is  a  nulliQr.  They 
might  hare  accepted  the  report  on  terms  only,  and  procured  the 
plaintiff's  consent  to  a  rule  of  that  import }  but  Without  such  con- 
sent it  could  not  be  done.  Again,  we  consider  that  the  plainti^ 
haYing  succeeded  in  his  writ  of  error^  and  having  finally  recovered 
b  the  actioQi  is  entitled  to  his  cost  on  the  writ  of  error,  without  re- 
gard  to  the  amount  of  his  damagest  We  also  consider  that»  as 
the  reference  was  of  all  demands,  the  costs  that  arose  alter  that 
reference  are  alao  tatahle,  without  regard  to  the  amount  of  dam- 
ages. This  has  before  been  decid^di  and  we  deem  it  correct*. 
Vfe  rec<dlect  no  decision  in  which  a  reference  of  the  action  only 
had  such  an  effect  jupon  the  cost.  I,  fbr  myself,  aip  inclined  to 
think  it  ought  not  i  but  of  this,  the  court  give  no  opinion* 

The  principles  above  adopted,  without  receiving  al.d  frc»n  die 
continuance  had  at  the  request  of  the  defendant^  would  entitle  the 
plabtiff  to  recover  all  the  cost  he  would  otherwise  be  entitled  to 
recover,  and  not  be  curtailed  by  the  statute.— 5<a^  305«    The^ 
costs  thus  taxed  will  stand  thud  s 

Cost  of  the  writof  error,  not  depending  ujion  damageflii    $15,3L 
Cost  that  accrued  after  the  referencci  $7^58« 

Other  costs  that  do  depend  upon  damagesi  16,67* 

The  sum  taxed,  4^59  56 

But  as  the  $3,33,  now  disallowed,  was  not  objected  to  as  itetns 
Wrong  in  themselves^  the  defendant  recovers  no  cost  of  this  co^urt 
das  tenn,  and  as  the  plaintiff  taxed  wrong  as  to  those  itemsi,  he 
shall  recover  no  cost  since  the  County  Court*  Possibly  the  d^ 
fendant  might  be  entitled  to  cost  of  this  court,  had  he  succeeded 
opod  the  main  point  litigated  before  the  County  Court,  as  this 
iMde  stands  instead  of  a  writ  of  error;  but  that  question  is  not 
presented  by  the  case. 

SmaUey  and  Adams,  for  the  plabtiff. 

Sw^  and  Smithy  for  the  defendant* 

T 
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t4<  CA9J5;S,  IN  TjlB  SUPREME  COtTHT 

Samuel  Barlow  vs.  Joseph  S.  Butler. 

Tbftt  B  charge  of  a  note  of  pimintiff  on  book,  m  proper  wbea  it  appean  to  liavi 
been  done  at  the  ttmo  of  a  eredit  which  mahet  luob  charge  necestaiy. 

This  was  an  action  of  book  account,  and  came  before  the  court 
on  the  report  of  auditors  made  to  the  County  Court. at  their  Sep- 
tember term,  1827,  and  exceptiotis  to  that  report.  It  appeared 
by  the  report  of  the  auditors  that  the  plaintiff  *s  account  contained 
a  charge  for  a  note  of  $37,50,  dated  December  4,  1819,  which 
had  been  executed  by  him  to  the  defendant  and  charged  at  the 
time  it  was  given ;  and  that  at  the  time  this  note  was  charged  a 
credit  was  given  to  the  defendant  of  a  note  given  up  of  |H  05,28; 
It  further  appeared  that  after  the  report  had  been  drawn  up  and 
signed  by  the  auditors,  one  of  them  certified  in  writing,  in  addi- 
tidn  to  said  report,  "  That  the  charge  of  the  plaintiff's  note  un- 
w  der  date  of  December  4,  1819,  was  made  on  the  plaintiff's  ori- 
"  ginal  book  of  entries,  as  follows : 

"December  4,  1819.  Joseph  S.  Butter^  Cr.  By  my  note 
**  given  up  which  I  gave  B.  Thatcher^  mcluding  interest^  $105,28, 
'  "  Dr.   To  my  due-bill,  on  demand,  37,50 — 

^*  and  that  the  appearance  of  the  book,  with  the  statement  of  the 
*^  plaintiff,  under  oath,  was  the  evidence  showing  that  the  entry  was 
'<  made  at  the  same  time  by  the  plaititiff,  and  that  it  was  all  one 
•*  transaction."  It  appeared  that  on  the  trial  before  the  auditors, 
the  defendant  objected  to  the  charge  of  the  due-bill  or  note  of 
$37,50,  before  mentioned,  on  the  ground  of  its  not  being  a  prop- 
er subject  of  book<*charge,  and  that  the  auditors  overruled  the  ob- 
jection and  aQowed  the  charge.  The  defendant  filed  objectioqs 
in  the  County  Court  to  the  acteptance  of  the  report  of  the  audi- 
tors, for  the  reason  before  tnentioned ;  but  the  objecUons  did  not 
prevail,  and  the  report  was  accepted.  The  cause  was  brought  to 
this  court  for  a  revision  of  the  judgment  rendered  by  the  County 
Court. 

SmaUey  and  Adams j  for  the  defendant,  contended  as  follows  t 
In  this  case,  two  questions  present  themselves  for  examination. 
1.  Is  the  statement  of  one  of  the  auditors,  appended  to  the  report 
to  be  received  as  a  part  of  the  case  ?    2.  Can  a  note,  or  due-bi( 
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^enly  the  plainiiffto  the  defendant,  be  char-  (  FranMim  5kn.  I8«ft. 
l^bjT'^ptafaitiffontKXik?  It  appears  bf  the  }  Barlow  vs.  BuOer/ 
auditors' report  and  bin  of  exceptions,  ihatthe  County  Courtreceiv-  • 
edtbe  statem^t  of  one  of  theauditcu'S,  made  twoor  three  monthsaf- 
ter  Ae  report  tvas  filed  for  acceptance,  and  objections  had  been  fil* 
ed  to  the  same,  to  add  to  and  vary  the  report  drawn  up  and  signed 
by  both  of  the  auditors  at  the  time  of  hearing  the  case.  The  audi-* 
tors  at  the  time  of  auditing  these  accounts  drew  up,  in^e  nature 
of  a  special  verdict,  a  statement  of  the  facts  in  the  case  on  whicb 
the  court  were  to  render  judgment.  Will  the  court  sanction  a 
practice  which  will  authorize  one  of  several  auditors,  after  a  state* 
inent  of  the  facts  in  the  case  has  been  made  out  and  signed  by 
sH  the  auditors,  to  make  aherations  to  such  statement,  and  re^ 
ceive  the  same  as  a  part  of  the  case  submitted  by  the  auditors  ? 
A  practice  of  this  sort  would  leave  most  of  our  book  actions  at  the 
mercy  of  every  designing  knave  who  should  happen  to  have  any 
iofluence  or  control  over  any  one  of  the  auditors,  and  instead  of 
havmg  the  case  presented  as  drawn  up  by  tiie  auditors  in  presence 
of  counsel,  we  should  have  such  a  statement  of  facts  as  any  one 
auditor,  with  the  assistance  of  favorite  counsel,  should  choose  to 
present. 

3.  The  maker  of  a  note  or  due-bill,  cannot  charge  the  payee 
with  the  amount  of  money  specified  in  the  note  or  book,  if  be 
CBikf  it  is  a  convenient  mode  of  paying  debts. 

Smiihj  for  the  plaintiff  contended  as  follows :  It  appears  from 
Ae  auditors'  report  the  above  charge  on  the  plaintiff -s  book  was 
made  at  the  same  time  when  the  plaintiff  credited  the  defendant 
on  his  book  the  ailhount  of  a  note  given  by  him  to  one  Benjamin 
Thatcher  for  $105^8,  which  was  given  np  by  the  defendant  to 
the  plaintiff,  and  that  this  charge  of  ^37,50  was  made  to  limit  and 
qualify  the  credit  given  at  ti)e  same  time  to  defendant,  and  that 
the  auditors  considered  it  the  same  as  if  the  plaintiff  had  de- 
ducted the  ^37,50  from  the  $105,28,  and  credited  the  defend- 
ant the  balance  of  the  large  note.  So  the  defendant  cannot  claim 
the  advantage  of  the  credit  without  being  answerable  for  the  debt. 
i  Aiken^s  R.  175,  Harrington  vs.  HaU.  The  above  charge  ^nd 
credit  appeared  to  have  been  made  in  the  plaintiff's  own  hand 
writing  on  the  book,  and  that  the  plaintiff's  oath  and  book  were 
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^Atti:ge  cxr  receipt  fior  the  aanouac  of  credit 
^    fic^teHnraoN,  J.  cMivered  the  opidbe of  th» eomt*    lli^lBiMy 
ftt  Ihiff  case  ^e  suffidentiy  cootaiiied  in  the  joint  repevi  of  tbe«t^- 
0bats.    The  after  statement  Aadelijroiie^^tliemis  aiprepamo*- 
Dlari  but  does  aot  vary  die  legal  impioyt. 

^Tbe  only  ^ueatioD,  Aerefore,  to  be4eei<fod  is,  ^die^er  ifae  «i»- 
dttors  did  ri^  k  aUQ!«7iqg  a  ehatge  of  ^37^60  inade  by 
for  his  own  note  of  ibak  amount  gjeren  to  the  ^efeBd^aa^  Ck'dio^ 
arfly  such  a  charge  would  bOI  be  pre^;  b^a^  as  tl^  aoxlitors 
state  this  to  have  been  done,  it  was  peeper.  It  ^ffteafu  that  the 
defendant  fadd  a  tv)te  given  by  the  'pitifiiiS  to  one  Tkaich^  of 
^lOd^SS ;  and  he  gave  diis  note  19  Co  die  plaintiff  to  be  canoed 
led^  and  a  part  of  it,  to  wit,  4^T,78,  was^  be  plaqedas  a  erodit 
to  the  defendant  on  the  plaintiff^  bocdc :  and  the  pl^n^wa^a^ 
g^ve  a  nev^  note  directfy  to  the  defendant  for  thebalandej  beifig 
4^37|$0,  Hats  was  all  done  accordin^jr.  B^i  instead  of  i^it|g 
it  exacdy  in  that  shape,  the  plaintiff  al  ome  mi  tbp  same  tias^ 
gave  the  defendant  credit  £>r  the  wbcde  $109,28  and  chai^ 
him  with  the  amount  of  the  new  note  $37,50.  This  made  tlm 
book  balance  ju9t  ^  it  would  have  done  bad  the  $67,78  only  have 
been  credited,  and  no  qbarge  made  of  the  note  give^  This  makaa 
the  book  show  the  actual  state  of  the  transaction  ;  and  jusdce  re- 
quires that  ibis  item  of  charge  should  be  allowed  as  was  done  fay 
the  auditors.  The  judgmttot  of  the  County  Court  accepting  ^ 
report  of  the  auditortit,  is  affirmed  with  coat* 

SmiA,  for  plaint,  • 

SnwM^  and  4dane,  for  d^eodanc*         • 

/ 

Nathan  SmiUe  vs.  Rutlnds  and  Huni. 

That  ipterTiog  a  writ  oa  meni  defendantf,  yvhtu  property  ti'aUadied»a 
(fcopy  mwt  be  leA  with  each. 

Ths  writ  in  this  case  issued  in  common  ibra),  dechrieg 
upon  a  note  of  $291,19,  ^gned  by  bodi  oiibe  defeedants.  The 
service  was  made  by  attaching  i!he  goods  of  tfa^  defandfuatst  io 
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The  wrk  was  served  bf.  Uie  ccHoslabto  of  Oimbridg^  vihowdf 
likf  atom  that  be  aMacbed  tbegoodi^  be*  of  the  defeodaqts,  W* 
at  the  same  ttoie,  left  a  true  and  attested  copy'  of  ^d  writ,  win^ 
«  Jiit  of  ifae  profiaFty  attached^  with  bis  said  doings  tbereoQ  mr 
dcvsed,  in  the  hands  of  ihe  defendants* — ^Tben  followed  Mpop 
the  wvit,  a  writing,  aa  follows :  "We  hereby  agree  to  accept  of 
^VBB  copj  as  the  aenrice  of  ^s  writ. 

^^BuififVM  and  HuNT,yfir  S.  B.  Hunt.**  , 

it  was  understood  that  jS.  B*  Bmff  who  signed  said  agreement 
was  a  clerk  in  said  defendant's  store  when  said  writ  was  served. 

Hie  defendaots  jointly  put  in  a  plea  of  abatement  to  said  wrjt 
ibr  want  of  service  on  LyaUker  B*  Hunt^  one  of  the  defendants,  bj 
detmiiogbim  a  copy  &o»    The  plaintiff  replied  to  the  officer's  re- 
turn, by  way  of  estoppel  to  said  plea.    The  only  (]|uestion  brought 
}Sf  from  the  County  Court  for  tbb  court  to  decide  was,  whether 
the  above  plea  in  abatement  opght  to  succeed  ? 
.  For  the  plaintiff  it  was  contended,    That  it  appears  by  the  ot- 
ficer^s  return  on  the  writ  that  he  "left  a  tnie  and  attested  copy  of 
^<  die  writ  be.  in  the  hands  of  the  defendants  3"  which  return 
OmU^  one  of  the  defendants,  cannot  by  law  be  permitted  to  con- 
tradict ;  nor  can  Htmi  be  suffered  to  allege  or  prove  that  a  copy 
was  not  left  with  him,  or  allege  or  prove  any  thmg  contrary  or  re- 
fiq^MDt  to  aaid  return.-^  Mass*  478,  Slayton  v^.  InhabitarUs 
if  Chester.    Neither  the  letter  nor  spirit  of  the  statute,  regulating 
iSbtd  mode  of  service  when  "the  goods  or  chattels  of  any  person  or 
**  persons  shall  be  attached,"  requires  a  copy  to  be  left  with  each 
of  sev^  defendants;  mtichless  with  each  of  several  partners* 
R.  L.  64.    The  object  contemplated  by  the  statute,  in  requiring 
H  copy  to  be  left  in  such  cases,  is  to  give  notice  to  the  world  that 
aoch  pn^rty  is  attached,  and  ^ot  for  the  exclusive  benefit  of  the 
jpersons  whose  property  is  so  attached.    The  common  law  rule» 
jrelatire  to  parmerships,  the  rights  and  powers  which  one  partner 
liaa  to  bind  his  copartner  by  his  own  acts,  in  the  absence  of  stat- 
MUWjr  regiiJaiiobs,  nmst  govern  in  this  case.    Thus  an  acp^pt- 
aace  of  11  bill  of  eaLchan^e  by  ore  of  several  partners  binds  tho 
fyffk ;  A  notice  to  oiie  of  aeveral  partners  of  ^  potesif  or  qon-pay  * 
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rhmkriu,  Jan.  1828.  )  tnent  of  a  bill,  IS  a  sufficient  notice  to  alL 
SmilieytTBtmnettetalS  ^^^'  ^  Coniraeis^  307-8.'-^20  JoAtMr 
rtfl,  Ooufan  vs.  Jackson. — Bayley  on  BUUy  18S,  After  an  ap-' 
pearance  to  the  suh,  ndr  objectioti  can  be  raised  to  the  irregularis 
of  the  service.—- 3  Crafieh^  499. 

For  the  defendants  it  tvas  contended,  TRi^t  where  property  iaf 
attached,  a  cdpy  must  be  left  tvith  each  of  the  defendaiits ;  and 
leaving  a  copy  i^th  one  of  the  defendants  is  not  service  on  the 
others. — Stat.  65. — bMunf.  650,  Sheddsvs.  Oncy.— JCtrSy,  87, 
Bradley  vs.  Camp.^-Mont.  on  Part.  S4.—Sw.  Dig.  689.  Ontf 
partner  cantiOt  acknowledge  sereice  in  tUe  oame  of  the  firm,  tt>' 
Innd  the  others. 

HuTCHiNsoi^,  J.  delivered  the  opinion  of  the  court.  The 
whole  question  tests  tipon  the  sufficiency  of  the  officer's  retunr. 
The  defendants  do  not  coneend  for  the  right  tor  contradict  that  re* 
tamby  a  plea  in  abatement,  nor  does  the  plaintiffcontend  thatthcr 
clerk  m  the  store  with  the  ordinary  powers  of  one  in  that  em-^ 
ploymeniy  could  bind  the  defendants  by  any  acceptance  of  service 
of  the  writ,  or  waiver  of  a  copy  required  by  law,  or  any  agree- 
ment to  accept  one  copy  for  both  defendants. 

The  return,  then,  shows  that  the  officer  defivered  a  copy  to 
ihe  defendants.  He  says  nothing  about  a  copy  for  each  defendants 
The  legal  infereiice  is,  that  he  delivteted  one  copy  where  he  took 
the  prc^erty,  or  with  one  <M8ndant.  And  no  inference  can  be 
drawn  from  diat  return  that  more  than  one  copy  was  left.  Indeed 
Buoh  inference  is  negatived  by  the  officer's  procuring  the  clerk 
to  agree  to  accept  one  copy  for  both  defendants.  This  return 
must  have  borne  thefiame  construction  had  there  been  twenty  de- 
fendants^ and  they  had  resided  not  only  in  different  towns,  but  ia 
different  counties,  or  in  different  states. 

If  the  effect  of  the  judgment  in  tliis  case  had  onjy  been  to  afi^t 
and  bind  the  joint  property  of  the  two  defendants,  and  could  never 
t)e  used  against  their  bodies,  nor  against  their  individual  property, 
there  would  be  no  impropriety  in  establishing  such  a  return  as  tlnV. 
But  the  case  is  otherwise.  The  judgment  woidd  stand  against 
the  defendants  individually,  as  well  as  m  their  partoership  charac^ 
ter.  The  statute  refered  to  by  the  defendants,  clearly  requires  a 
copy  to  be  left  with  each  defendant,  in  order  to  make  tlie  service 
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ilqgaL  After  a  legal  service  is  mad^,  np^Jce  C  gyj)kli.n  Jan*  1  W8» 
i  n  faqt  to  one  partner  in  a  suit  upon  conti:aefi  f  SmiliA  vs.RuntuUeiaU 
may  be  sufficient  notice  to  both.  But  the  service  ipust  be  regu* 
larly  made  on  both.  Such  have  been  the  repeated  decisions  io 
this  state  j  and  such  they  ought  to  be.  The  judgment  of  the  court 
is  that  the  writ  abate  and  the  defendants  recover  their  cost*    .^ 

Read  and  Beardsley^  for  plaintifiV  4 

Huni^  for  defendant* 


GiuND^BLE  Cmnm,  J^xniikiKr  TbbHi  1828. 

Reuben  Clapp^  administrator  de  bonis  non  of  Alexander  Gordon, 
vs.  Ephraim  Beardsley. 

Tbm  ib«  Coiwljr  Cmirt  da  rigbt  to  compel  the  defeddftnt  to  procoH  to  trial  nf- 
.    «a  a  d«dAratioo  atuoded  bj  otdfs  of  tb<i  S4ipMiiio  GMiit*  wbUe  tbo  qmM 
was  pending  th(ir«, 

Tbat  a  dtf  d  of  tweaty-etgbt  «cr0i  off  from  lot  No.  *-^  adjbi«i09,  dotf»not  cre- 
ate a  tenancy  in  common  of  the  wboU  lot. 

Tbat  plaintiff  u  not  regtUarfy  adamnUrai^r  matt  bt  ploadod  ia  abatement,  tad 
cannot  be  urged  under  the  general  tMua. 

Tbttt  en  administration  dt  bonis  non,  granted  by  the  Probate  Court  of  a  districft 
4>tber  than  the  ooe  in  which  admlnistratiOA  wee  flrst  granted,  bot  to  whkfc 
the  town  where  the  deceased  resided  bae  been  attaabed  by  a  later  »|at«ttt»  In 
not  void,  but  only  voidable  on  apj)eal« 

That  a  perchase  by  an  admioiilrator  pf  ait  assignment  of  ft  medg^geiv  gWen  by 

his  intestate,  enures  for  the  bene^tof  tbe  estate.  Such  afitigomeot£apn«|^ 
avail  the  defendant  who  purchased  under  it  with  a  fifU  knowledge  of  all  tb« 
Ikcts. 

Tbat  the  above  is  the  case  unless  it  appear  that  the  administrator  purcbtet^ 
with  "his  own  funds  when  he  bad  no  assets  which  made  it  his  duty  to  purchase 
lor  the  benefit  of  the  etuter 

That  the  defendant  claimirig  to  hold  itthis  own  right,  is  not  entitled  to  notice  to 
quit,  though  he  is  iff  under  a  defective  title  derived  from  the  deceased,  or  his 
dlrsi  administrator. 

^This  was  an  action  of  ejectment  for  land  in  Grand-Me,  in  sai4 
county ;  the  only  description  of  which,  in  the  original  declaratioq, 
was  ^^  thirty-six  acres  of  the  south  east  comer  of  the  first  divistqa 
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Grand  lila.  Jam  18S8.    3  <<Iot  dnwii  to  th^  rigtit  of  JbAn  W%eiL^ 

Ciapp,  adm.  vs.  BeardiUy. )  At  a  former  term  of  this  court,  in  which  a 
new  trial  wasg^ted  in  said  cause,  the  plaintiff  made  the  &t« 
lowing  modon  to  amend  his  declaration,  to  wit : 

^Supreme  Courts  GranA-tsU  County ^  January  Term,I827« 

*  And  now  the  plaintiff  moves  for  liberty  to  amend  his  said  de-*" 
'^daration  by  erasing  the  last  line  on  the  first  page  and  the  first 
^  and  second  ^  fines  on  the  second  page,  and  substituting  therefor 
**  the  following ;  *bemg  a  part  of  lot  two  hundred  seventy-seven 
**  'of  the  first  division,  laid  and  drawn  to  the  original  right  of  John 
^^Woodj  and  bounded  and  described  as  feBows,  towitt^b^nning 
^  'on  the  lake  shore  at  the  south  east  comer  of  said  lot,  thenee 
^  'westerly  on  the  line  of  said  lot  ninety-six  rods,  thence  north-' 
"  'wardly  at  right  angles  with  said  first  line  sixty  rods,  thence  east** 
^  'ward^  parallel  with  said  fiorst  line  to  the  lake  riiore^  then  souths 
^'^'Srardly  on  the  shore  of  the  lake  to  the  place  of  beginning,contaiD-' 
'^'ing  thirty  six  acres  of  land,  lying  in  the  south  east  ccnuer  of  said 
^  'lot  (^  which  tract*'  ^  Wetmore  b  Adams.'' 

This  motion  was  granted  without  terms,  as  no  objection  had 
Mrer  been  made  to  the  declaration  by  the  defendant ;  but  the  difficoP 
ty  was  suggested  by  the  court,  after  several  trials  upon  the  actual 
JBorits.  The  amendment  was  made  acccurdingly.  There  was 
taMher  trial  in  the  County  Court,  and  the  foUowing  excepdons 
aBowed,  to  wit : 

"  Grand-Lie  County  Court,  September  Tern,  1837. 

^'  Ejectment  for  lands  in  Crrand-Ish^  being  a  part  of  lot  No« 
'*377,  drawn  to  the  original  right  otJohn  Wood,  as  by  the  de- 
•"  daration  appears.  Plea  not  guUty,  and  issue  joined  thereon* 
On  the  trial  of  the  issue  the  defendant  objected  to  the  plain-* 

tiff's  {nroceeding  on  the  amended  declaration  filed  in  the  case, 
"  on  the  ground  that  it  did  not  conform  to  the  order  of  the  court 
"  aUowing  it;  contending  that  it  appeared  bom  the  original decla" 
"  ration,  the  order  of  the  court,  and  the  plan  of  the  town  of  Grand* 
^likf  which  are  made  a  part  of  thiiS*  case,  that  the  amended  de« 
"  claratioo  contained  and  described  land  not  included  m  the  on-' 
V  ginal  declaration.  He  fiirther  insisted  and  ofiiered  to  Aow,  that 
**  he  had  been  in  adverse  possession  of  the  land  described  in  the 
^  amende^  declaration  fifteen  years  before  the  same  was  filed^ 
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•'^feufto^^emiledtlieobjeclWB,  ^  (  OwM^k^^  18«r, 
^  Qtfdet^  the  trial  lo  {Nroceed  ou  tbe  a-*  ^  c^,  adm.  vs.  Beardil^ 
^'ueodad  declarauon*  The  plaiotiff  offered  in  evidence  lette^ 
"of  administration  to  him  on  the  estate  of  «d7iM?an<{er  Qoriav^ 
"  granted  May  34,  1613,  with  a  certificate  of  the  Judge  of  Pxo* 
^bate  thereon,  that  the  adminiatralor  had  given  bonds^  and 
^was  duly  sworn.  The  defendant  objected  to  the  evidefl|^ 
'^  thus  offered  on  the  ground  that  the  Judge  of  Probate  had  n» 
'^  power  to  grant  letters  of  administration  to  the  plaintiff,  and  ini» 
^aurted  that  it  did  not  appear  that  the  plamtiff  had  given  boads 
"^  and  taken  the  necessary  oaths,  and  offered  to  prove  thatiha 
**  certificate  was  made  in  court  by  the  Jnc^ge  of  Probate  whenhi» 
^  reoord  was  absent.  This  proof  was  excludedi  and  the  lelt^ra 
*^  of  administration  and  cerdficate  were  admitted.  ..   ^  ^ 

*^Tbe  plaintiff  then  diewed  acitk  in  fee  to  lots  No.  276,  277^ 
^  and  278,  in  (TreuMUUe,  including  the  land  in  question,  in  M* 
i*  zander  Cwiion^  in  his  lifetime,  and  that  he  died  in  1803,  seia* 
**  ed  and  possessed  of  the  same,  and  that  the  defendant  at  tJm 
^^•commencement  of  this  suit,  waa  and  still  is  in  .possession,  of  tho 
*<  land  in  question*  • 

'  ^  The  defendant  on  his  part,  produced  and  read  in  evidence  M, 
^  deed  from  Alexander  Gordon^  to  Jiih»  Knigki^  and  Elifok 
^E^de^  dated  Nov.  14^  1800,  of  the  first  division  lots  of  Tham^ 
^  08  Tolman,  and  Elijah  Herrick^  and  twenty-eight  acres  of  th^ 
**  first  division  lot  laid  tofte  original  right  oiJohn  Waad^  adjoin- 
**ing;  also  a  deed  firom  John  Knight^  aod  EUfoh  Hydey  to  the 
<^  defendant,  dated  July  8, 1807,  of  all  their  right,  title,  and  inteiv 
'*  est  in  and  to  one  ecpial  undivided  half  of  the  first  division  lot^ 
^^Thomoi  Tolmanj  Elgah  Berrick  md  John  Wood.  The 
^  defendant  in^ted  th$it  he  was  a  tenant  in  common  with  the 
^  plaintiff  of  the  whole  of  lot  No.  277,  and  that  the  plaintiff  coul^ 
^  not  recover  vnthout  shewing  an  aclml  omter^  <Nr  something  ta»-' 
^  tamount  thereto. 

''The  {riaintiff  thereupon  produced  and  read  a  deedof  morli^ 
'^'gage  fix)m  Alexander  Gordon  to  Bet^amin  Boardman^  dated! 
**<  June  6, 1800,  of  thirQr-six  acres  of  lot  No.  277,  described'  te 
^  begimimg  at  the  south  east  comer  of  the  bt,  giving  the  boundi^ 
^ries  and  deecrilHi^  the  lands  in  (piestion,  and  proved  that  the 
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Grand-iaie,  January,  1828.  }  «  UiiTty-six  acres  were  indosed  and  sep^ 
Clapp,  admr.  vs.  Beardsky. )  "  aratod  from  die  Other  part  of  die  lot 
"by  a  fence,  as  early  as  1798  or  1799,  The  court  decided 
"  that  the  parties  were  not  tenants  in  common,  and  overruled  die 
"  defendant's  objection. 

"  The  defendant  then  introduced  and  read  a  deed  from  Ben- 
^^jamin  Boardman  to  PhUo  Berry,  dated  Sept.  25,  1805,  and 
"  recorded  July  9, 1807,  assigning  to  Berry  the  mortgage  given 
"  by  Alexander  Gordon  to  Boardman,  and  also  a  deed  from  Phi- 
"  lo  Berry  to  the  defendant,  dated  July  8,  1807. 

"The  plaintiff  thereupon  produced  and  read  letters  of  adminis- 
"  tration  to  Philo  Berry  and  PoUy  Gordon,  on  the  estate  of  ^Z^ 
"  exander  Gordon,  granted  Oct.  7,  1802,  and  it  was  admitted  by 
"  the  parties  that  the  said  PhUo  and  PoUy  were  duly  appointed 
**  and  qualified,  and  took  upon  themselves  the  trust  of  administra* 
"  tors  as  aforesaid.  The  plaintiff  also  produced  and  read  the  re- 
"  cords  of  the  Court  of  Probate  for  the  district  of  Grand-Isle, 
"  which  the  parties  consented  should  be  received  as  legal  evi- 
*^dence,  from  which  it  appeared  that  the  inventory  of  the  real  and 
"  personal  estate  of  the  said  Alexander  Gordon,  amounted  to 
"  $6146,25,  that  the  amount  of  debts  allowed  by  the  commission- 
"  ers  against  the  estate,  including  the  debt  to  Boardman  of  $688, 
"  69,  secured  by  the  mortgage  aforesaid,  was  $3005,79,  and 
"  that  there  had  been  assigned  to  the  widow,  out  of  said  estate 
"  in  personal  property,  the  sum  of  $109,36.  It  was  admitted^  by 
"  the  defendant  that  he  went  with  the  said  Berry  to  the  town 
"  clerk^s  office  and  procured  to  be  recorded  all  the  deeds  before 
"  and  herein  after  mentioned,  which  were  recorded  July  9, 1807, 
'"  and  also  the  order  of  the  Judge  of  Probate  herein  after  men- 
"  tioned,  directing  the  sale  of  the  real  estate  of  the  said  Alexann 
"  der  Gordon,  and  that  he  knew  that  said  Berry  was  admiuistira- 
"  tor  on  said  estate.  Whereupon  the  court  decided  that  the  defend- 
"  ant  acquired  no  title  as  against  the  plaintiff,  under  the  mort- 
"  gage  from  Alexander  Gordon  to  Benjamin  Boardman. 

"  The  defendant  then  produced  and  read  a  deed  from  PhUo 
«  Berry  to  John  Knight  and  Elijah  Hyde,  dated  December  1 0, 
«*  1807,  a  deed  from  John  Knight  and  Ely  ah  Hyde  to  Ebenezer 
"  Hatch,  dated  March  3, 1808,  and  a  deed  from  Ebenezer  Hatch, 
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•*  to  tlie  defendant  dated  Nov.  20,  1812.  (  Grand-Isle,  January,  1828. 

«  The  defendant  ako  read  m  evidence  (  ciapp,  admr.  vs.  Btardtl^. 
**  a  deed  from  PhUo  Berry  and  Polly  Gordon^  administrators  of 
**  Alexander  Gordon,  to  .^^a  UoWiwon,  dated  September  6, 1805, 
^  and  recorded  July  9,  1807,  and  a  deed  from  Asa  Robinson  to* 
^Philo  Berry,  dated  June  1,  1807.  The  defendant  further  of- 
'*  fered  in  evidence  an  order  of  the  Judge  of  Probate  for  the  dis- 
"  trict  of  Chittenden,  purporting  to  be  an  order  of  sale  of  the  real 

"  estate  of  Alexander  Gordon,  dated ,  which  was  objected 

**  to,  but  was  permitted  to  be  read ;  and  also  introduced  a  witness 
<<^who  testified  that  a  large  share,  but  could  not  state  how  much, 
''  of  the  personal  property  inventoried  as  the  estate  of  Alexander 
**  Gordon,  consisted  of  notes  and  demands  of  litde  or  no  value, 
*^  and  that  the  defendant  entered  into  possession  of  the  prembes, 
'<  sued  for,  in  1807,  and  had  continued  m  possession  ever  since. 
<*The  defendant  insisted  that  from  the  deeds  introduced  as  a-* 
*'  foresaid,  it  appeared  that  the  principal  part  of  the  real  estate,  m- 
«<  ventoried  as  the  property  of  Alexander  Gordon,  did  not,  in  fact, 
^  belong  to  him  ;  that  from  the  deeds  thus  introduced,  and  the 
"  testimony  in  relation  to  the  personal  property,  it  appeared  that 
*^  the  estate  was,  in  fact,  insolvent ;  and,  therefore,  it  sufficiently  ap- 
^peared  that  it  was  necessary  to  sell  the  real  estate  for  the  pay- 
^'  ment  of  the  debts.  He  further  insisted  that  he  was  a  bona  fide 
"  purchaser  for  a  valuable  consideration,  and  that  the  sale  made 
"  by  PhUo  Berry  and  PoUy  Gordon,  under  the  order  of  the  Judge 
^^  of  Probate,  had  been  acquiesced  in  for  nearly  fifteen  years,  and 
*^  that,  therefore,  it  should  be  left  to  the  jury  to  presume  that  the  or- 
*'  der  of  the  sale  was  legally  made,  and  that  aU  the  requisites  to 
'*  render  the  sale  valid  had  been  complied  with ;  and  he  request- 
**  ed  the  court  so  to  charge  the  jury. 

"  Defendant  also  insisted,  that  from  the  evidence  introduced  it 
^'  appeared  that  Philo  Berry,  at  the  time  he  took  the  assignment 
'*  of  the  mortgage  deed  from  Benjamin  Boardman,  had  no  assets 
''  in  bis  hands  belonging  to  the  estate  o{  Alexander  Gordon;  and 
''if  so,  that  Berry  had  a  right  tp  purchase  the  premises,  and  take 
''  an  assignment  in  his  own  right,  and  did  thereby  acquire  a  legal 
<'  title  in  himself ;  and  he  requested  the  court  so  to  charge  the  juiy. 

<<  He  also  contended  that  he  bad  shewn  a  good  tide  in  liimself . 
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Ormad-Wa,  Jtnuary,  1888.  J  «  by  deeds,  and  by  die  statute  of  linlea' 
Oapp,  admr.  v«.Bea»A(ey.  J  "  tions,  at  least,  to  a  part  of  the  prenmes 
^  described  in  the  amended  deckratioo ;  and  requested  the  couit 
**  so  to  charge  the  jury. 

^^Butthecourt  refused  to  charge  thejtnyas  thus  requested 
''  by  the  defendant ;  and  the  jury^  under  the  direction  of  the  courts 
^  returned  a  verdict  for  the  plaintiff.  To  which  several  opinions. 
^' of  the  court,  and  refusal  to  charge  the  jnry  as  requested,  a* 
*^  aforesaid,  the  defendant  excepts ;  and  the  several  records,  deed% 
^  papers,  and  plan  of  the  town  of  Grond-hUy  herem  referred  to^ 
^  are  made  a  part  of  this  case. 

*^  Allowed  add  signed  in  court,  and  ordered  that  execution  b^ 
"stayed.  "  Samuel  Prentiss,  Chief  Judge. 

'<  Melvin  Barnes,  Jr.  Assistant  JvJ^e.^ 

Argument  for  the  defendant.  1.  The  order  of  court  could 
not  have  been  intended  to  give  the  plaintiff  leave  to  amend  his" 
declaration  so  as  to  describe  a  different  piece  of  land  from  that 
mentioned  in  the  original.  But  the  plaintiff,  not  regarding  the  or* 
der  of  the  coiurt,  has  amended  his  declaration  by  describbg  thirty 
dx  acres  of  land  lying  on  the  s(nUh  side  of  the  lot,  instead  of  des* 
scribbg  thirty  six  acres  lying  in  the  south  east  corner.  This  lot 
Is  in  form  a  parellelogram,  and  allowing  to  the  term  south  east  cor^ 
ner  its  most  extensive  signification,  the  first  declaration  could  only 
embrace  land  included  in  a  triangle — ^thereby  includmg  a  piece 
of  land  which  was  not  mcluded  in  the  orignal  declaration,  and  to 
which  the  defendant  had  a  complete  title  by  the  statute  of  limita- 
tions, before  the  filing  of  the  amended  declaration.  Therefore,, 
the  decision  of  the  County  Court,  compelling  the  defendant  to  go 
to  trial  on  the  amended^declaration,  and  excluding  the  operation  of 
the  statute  of  limitations,  as  to  the  piece  of  land  not  included  ia 
the  original  declaration,  was  incorrect. 

2.  The  deed  Gordon  to  Knight  and  Hyde^  dated  Nov.  14, 
180Q,  conveyed  to  them  the  original  rights  of  Thomas  Tolman  and 
Elijah  Herridkj  and  twenty  eight  acres  off  from  the  first  divison 
^  lot  laid  to  the  original  right  of  John  Wood^  adjoining.  This  deed, 
not  living  located  tiie  twenty  eight  acres  in  any  particular  part*  * 
of  the  lot,  laid  to  the  right  of  John  Woody  makes  Gordon^  and 
Knight  and  Hyde  tenants  m  common  through  the  whole  bu— « 
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•Rie  torn  a^'aining  refers  to  the  lot  tqfndisietHno«rfy»iM8- 
hud  to  the  right  of  /oAn  ffood,  and  ^  ciopp,  adm.  vs.  Btarddeif. 
tnis  intended  to  show  that  said  lot  was  adjoining  the  lots  laid 
,  to  the  rights  of  Herrick  and  Tolman.  But  ^if  the  term  adjoin^ 
tn^  refers  to  the  twenty  eight  acres,  and  was  intended  to  show 
diat  the  twen^  eight  acres  lay  adjoining  the  lots  laid  to  the  rights 
pf  Tolman  and  Herrick^  still  the  plaintiff  would  fail  in  making  out  ^ 
location  of  the  land :  for  by  examining  the  plan  of  the  town  it  will  be 
.perceived  that  these  three  lots  are  so  located  that  this  twenty  eight 
«cres  might  be  laid  adjoining  the  x^ts  laid  to  the  rights  of  Tolman  and 
Herrieky  yet  in  so  many  various  ways,  &con  veying  so  many  different 
pieces  of  land,  that  the  deed,  considering  it  as  conv^ing  a  juece  of 
land  in  severalty,  would  be  void  for  uncertainty.  It  follows  conclu- 
sively, that  the  deed  is  void,  or  it  convey  san  undivided  moity  of  the 
lot  in  question ;  and^the  rule  of  law  is,  diat  when  an  bstrument  is  so 
written  that  two  constructions  can  be  putuponit,  one  of  which  would 
make  it  void,  and  the  other  valid,  that  construction  is  to  prevail 
which  would  support  it.-— 1  Sw.  Dig.  229.  The  fact  that  this 
k>t  was  divided  by  a  fence  two  years  prior  to  the  date  of  Boards 
man^s  deed  cannot  in  any  way  explain  or  controul  the  effect  of 
diis  deed.  If  the  plaintiff  relied  on  a  division  in  fact,  and  to  con- 
troul the  operation  of  this  deed,  introduced  parole  evidence  to 
shew  that  the  lot  had  been  divided  by  a  fence  in  1798  or  1799,  this 
question  should  have  been  submitted  to  the  jury.  The  Court 
could  not,  on  parole  evidence,  undertake  to  determme  whether 
there  was  or  was  not  a  division  in  fact.  Therefore,  this  verdict, 
being  for  apiece  of  land  in  severalty,  cannot  be  supported. 

3.  Alexander  Gordon  was  an  inhabitant  of  the  town  of  Chrand 
hie  at  the  time  df  his  decease  in  September  1802,  at  which  time 
the  towns  of  South  Hero  and  Grand  Me  were  a  part  of  the  Pro- 
bate district  of  Chittenden.  The  act  authorising  Courts  of  Pro^ 
bate  to  grant  letters  of  Admmistration  on  intestate  estates,  directs 
that  "after  the  decease  of  any  person  intestate,  the  Judge  of  Pro- 
'*bate  for  the  district  wherein  such  person  was  last  an  inhabitant 
"  shall  grant  Administration,  8zx^.''  This  act  gives  to  the  Probate 
Court  for  the  district  of  Chittenden  the  right  of  granting  lettejrs  of 
administration  on  the  estate  of  Gordon. — Ed.  of  Laws  of  1808, 
p.  129,  $,  25.    The  act  authorising  the  Court  of  Probate  to  grant 
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Graod-lsW,  January,  1828.  3  letters  of  administration  de  bonis  non 
Clapp,  Adm.Ys.  Beardslesf.^  in  certain  cases  therein  enumerated, 
expressly  confines  the  granting  of  such  letters  to  the  Court 
of  Probate  who  granted  the  first. — Ed.  of  Laws  of  IQOS,  p.  134, 
s»  37.  Gordon  was  never  an  inhabitant  of  the  district  of 
Grand  Ishy  but  was  an  inhabitant  of  the  district  of  Chittenden 
at  the  time  of  his  decease.  The  enquiry  then  is  what  authority  had 
the  court  of  Probate  for  the  district  of  Grand  Isle  to  grant  letters 
of  Administration  de  bonis  non  on  the  estate  of  Gordon  ?  If  it 
had  any  authority,  it  must  be  by  virtue  of  the  act  annexing  the 
towns  of  Grand  Isle  and  South  Hero  to  the  Probate  District  of 
Crrand  Isle.  This  act  does  not  take  away  any  jurisdiction  or  con- 
troul  which  the  Court  of  Probate  for  the  District  of  Chittenden  had 
acquired  over  testate  or  intestate  estates  in  either  of  those  towns 
before  the  passing  of  the  act.  It  is  a  well  settled  principle  that  the 
mere  alteration  of  the  jurisdictional  lines  of  a  county,  or  Probate 
District,  does  not  take  away  the  jurisdiction  of  the  County  or  Pro- 
bate Courts  over  any  causes  or  matters  that  are  pending  before 
them  at  the  lime  of  such  alteration.  In  this  case  the  Probate 
Court  for  the  District  of  Chittenden  had  granted  letters  of  ad- 
ministration on  the  estate  of  Gordon  before  the  passing  of  this 
act,  and  this  subject  was  then  properly  pendmg  in  that  court.  It 
remains  for  the  plaintiff's  connsel  to  show  what  event  has  taken 
the  jurisdiction  over  this  estate  from  the  Probate  Court  for  the 
district  of  Chittenden  and  given  it  to  that  o( Grand  Isle.  If  the 
Court  of  Probate  for  the  district  of  Grand  Isle  had  not  jurisdiction 
of  the  subject  matter,  these  letters  of  Administiation  to  the  plain- 
tiff are  void. 

4.  The  defendant  has  a  title  to  the  premises  in  question  by 
virtue  of  the  deeds  P.  Berry  and  P.  Gordon,  administrators  on  the 
estate  of  A.  Gordon^  to  Asa  Robinsonj  and  from  Robinson  to  him- 
self through  mesne  conveyances.  The  order  of  the  Court  of  Pro- 
bate directing  the  sale  of  Gordon^s  real  estate  was  good  on  tlie 
face  of  it.  The  Court  of  Probate  had  jurisdiction  of  the  sub- 
ject matter,  therefore  this  order  was  sufficient  to  justify  Robinson 
in  purchasing  the  estate,  and  cannot  be  set  aside  so  as  to  defeat 
the  rights  of  a  bona  fide  purchaser. — 1  Con.  Rep.  467,  Brovm  vs. 
ZxMiwan.— 7  Mass  293,  Leverett  vs.  Harris.— Ed.  of  Laws  of 
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1808,  |l,  140,  «.  64-6.— 13  JbA/W,  97,  COrand-Wo,  January,  1«28. 
Jackson  vs.  Rosecelt.  It  appears  that  (  Clapp^  adm.  vs.  Beardtlejf. 
the  estate  of  Gordon  was  m  fact  insolvent,  and  that  it  was  neces- 
sary to  sell  the  real  estate  of  Gordon  for  the  payment  of 
debts.  The  order  of  the  Court  of  Probate  directing  the  sale  of 
Gord'on^s  estate  was  issued  Aug.  6,  1805.  The  deed  from  P. 
Berry  and  P.  Gordon^  on  the  sale  of  said  estate  in  pursuance  of 
said  order,  was  executed  on  the  6th  day  of  Sept.  1805, — sixteen 
years  before  the  commencement  of  this  suit.  This  evidence^ 
taken  in  connection  with  the  order  of  the  Court  of  Probate,  di- 
recting the  sale  of  Gordon^ s  real  estate,  the  lapse  of  time  since 
said  order  was  made,  and  the  lands  sold,  the  inaccurate  and  care- 
less manner  in  which  Courts  of  Probate  kept  their  records  at  so 
early  a  period,  the  length  of  time  during  which  the  land  has  been 
in  possession  of  a  horuifde  purchaser  for  a  valuable  consideration, 
ought  to  have  been  submitted  to  a  jury  to  presume  that  the  order 
and  sale  and  all  the  legal  requisites  to  make  a  valid  convejrance, 
were  complied  with. — 3  T.  U.  159,  Read  vs.  Brookman.-^l  Bos. 
4-PttL400,  IJolcrofi  vs.  jHecZ.— 3  Mass.  R.  399,  Gray  vs. 
Gardner. — 2  Con,  R.  27,  Bunce  vs.  Wolcoit. — Id.  607,  jStw»- 
ner  vs.  Child. — 10  Mass.  Coleman  vs.  Anderson. 

The  defendant  has  a  valid  title  at  law  to  the  premises  in  ques- 
tion by  virtue  of  the  mortgage  deed,  Gordon  to  Boardman^  Board- 
man  to  Berry  and  Berry  to  defendant. — 12  Mass.  30,  HiUs  vs% 
Elliot.  It  is  insisted  by  the  plaintiff  that  Berry  acquired  no  right 
in  himself  by  the  assignment  of  the  mortgage  from  Boardman  to 
him,  and  tliat  xhis  purchase  was  in  contemplation  of  law,  a  pay- 
ment of  the  mortgage  money,  and  enured  for  the  benefit  of  Gor^ 
don^s  estate.  The  position  thus  assumed  by  the  plaintiff  cannot 
be  supported. — 10  Johns.  480,  Jackson  vs.  MinMer.  The  evi- 
dence offered  by  the  defendant  shows  conclusively  that  Berry 
had  no  assets  in  his  hands  at  the  time  he  purchased  and  took  to 
himself  an  assignment  of  the  mortgage  from  Boardman  ;  at  all 
events,  he  offered  legal  evidence  tending  to  prove  that  fact ;  and 
the  question  whether  Berry  had  or  had  not  assets  should  have 
been  submitted  to  the  jury.  If  Berry  had  assets,  his  purchase 
enured  for  his  own  benefit,  and  the  defendant  has  all  the  rights 
of  the  assignee  of  the  mortgagee  in  possession.-^ To/,  on  Es. 
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Grwid-We,  jamiaiy,  1828.  J  164.^0Jgc  (f  Ex.  109.     If  ^cny 
tefajfp,  ii(im.  vs.  j5«inlffcy. )  had    aasots,  and  the .  estate.^  was   h^ 
^solveiit,  it  was  not  his  duty,  as  adnoinistratori  to  pay  o^  ^ 
« incumbrance.    If  he  had  done  ao,  he  migbt  have  been  Uabl^  ^ 
a  devastavH ;  and  the  court  will  not  pxesuxne  that  he  did  any  ^c^, 
as  administrator,  inconsistent  with  his  duty. — 2  dm.  Rep.  9^% 
^Findlay  vs.  Hosmer.  -  If  it  was  not  the  duty  of  Berry  to  pur- 
chase in  diis  incumbrance  for  the  benefit  of  the  estate,  he  bad  a 
bright  to  purchase  for  his  own  benefit)  and  had  all  the  right  pf  an 
assignee.    If  it  was  the  duty  of  Berry  aod  PoUy  Gordon  to  psy 
off  this  incumbrance,  as  administrators  on  the  estate  of  6or<2Qai, . 
<  yet  if  Berry,  instead  of  paying  off  the  incumbrance,  took  al^  as- 
signment to  himself,  he  has  the  legal  estate  ;  and  although  iie 
Imight  properly  be  considered  as  a  trustee  by  a  court  of  equi^, 
at  law,  the  legal  tide  must  prevail. — 14  Johns.  407,  Jackson  vs. 

'  Walsh.  .J 

6.  At  all  events,  if  neither  of  the  titles  set  up  by  the  defendant 
mre  sufficient  to  vest  in  him  an  estate  in  fee,  yet  the  deeds  fro^n 
Berry  VQ  defendant  gave  him  the  lawful  possession  of  the  premises, 
and  he  is  to  be  considered  in  no  worse  light  than  as  a  tenant  at  will 
or  by  sufferance,  and  is  entided  to  notice  to  quit,  or  at  leasts  a 
ilenMuid  to  give  up  the  possession. — 1  Sw.'Dig.  91. — 11  Easij 

'  &b^Foieyy9.  W^t&on.— 13  Id.  210,  Right  vs.  Beard. — 4  T.  R. 
€80,  GoodUMe  vs.  Hurbe  rt. 

Ar^raent  for  the  plaintiff.  The  Judge  of  Probate  had  power 
to  grant  die  letters  of  administration  to  the  plaintiff  b  dus  case. — 

*  ft  was  within  his  district  at  the  time  of  die  appointment  wh^n 
"Gordon  died.  The  giving  the  bonds  is  a  presumption  of  law  arising 
firom  the  existence  of  the  letters  of  administration.  The  law  (lid 
not  require  the  administrator  to  be  sworn.  The  defendant  as 
owner  of  the  twenty  eight  acres  was  not  tenant  in  common  with 
Ehight  and  Hyde;  and  besides,  a  practical  division  Jbad  been  made. 

.  Tlie  aasignment  oiBoardman  to  Berry  has  been  already  considered 
by  this  court,  and  they  have  decided  the  legal  effect  of  it — ^that  it 
enures  to  the  benefit  of  the  estate.  This  court  have  also  deter- 
mined that  nothing  passed  by  the  deed  of  Berry  and  Potty  Gord^^ 
under  the  order  of  the  Court  of  Probate  for  the  district  of  Chitien- 
den.    The  case  discloses  no  testimony  of  a  valuable  consideration 
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fer  tbe  sale  fiom  Boardman  to  Berry;  C  Gnnd-iaU* JaaoM^  1828* 
but  it  doea  aj^ar  that  defendant  pur-^  ciapp,  »dm~l»«aftWey. 
chased  widi  fiill  knowledge  of  all  pre-existiog  facts.-**-!  Chit* 
485. — 2  PhU.  Ev.  290-1.  It  does  appear  that  there  were  assets 
So  a  large  amount  in  the  hands  of  JSerry,  and  the  court  will  also 
take  notice  of  the  rents  and  pnofits  accruing  while  the  estate  was 
in  Bemfs  hands. 

^The  court  had  an  intermission,  and  were  ready  to  deliver 
their  opinion,  without  further  argument  on  the  part  of  the  plaintiffl 

Hutchinson,  J.  delivered  the  opinion  of  the  court.  Several 
exceptions  were  taken  at  the  trial  of  this  cause,  which  are  now  to 
be  disposed  oL 

The  first  is  to  the  County  Court's  compeBing  the  defendant  to 
|nt>ceed  to  trial  on  the  amended  declaration.  We  deem  this  to  bo 
fight  in  the  Coun^  Court,  whether  the  aUowance  of  |he  amend* 
ment  were  right  (Mr  wrong.  The  action  was  regularly  pending  be* 
fore  the  Supreme  Court  when  they  allowed  the  amendoient,  laid 
they  had  power  to  allow  all  proper  amendmeals  ia  fiirtberance  of 
justice ;  and  it  was  their  duty  thus  to  allow  them.  After  the  a* 
mendment  was  made  the  cause  was  sent  to  }fae  Coun^  Court  for 
a  jury-trial.  It  would  haidly  have  been  dec(m>u8,to  say  the  least 
of  it,  for  the  Coun^  Court  to  refuse  to  try  such  issues  as  were 
sent  to  them  from  the  Supreme  Court  for  trial,  especially  for  them 
to  judge  over  again  a  question  decided  by  Ac  Supreme  Court  on 
the  propriety  of  any  particular  amendment.  Furthermore,  we  die* 
cover  no  good  reason  why  the  amendment  was  not  correctly  aUow* 
ed.  It  is  true,  the  piece  described  in  the  new  declaratioQ  is  Aot  in 
any  exclusive  sense,  nor  in  the  most  appropriate  sense,  io  the 
south  east  comer  of  the  lot.  Yet  it  was  ;bere,  as  it  was  in  die 
jBouth  west  comer.  The  south  east  ^corner  was  the  place  of  be* 
ginning.  And  ibe  deeds,  describing  the  land  as  in  the  amended 
declaration,  had  been  read  without  objection  on  the  trials  befpri^ 
the  amendment.  And  the  whole  dispute  had  been  about  the  title  tft 
this  particular  piece  of  land.  The  difficulty  was  not  that  the  first 
declaration  contained  no  land,  for  it  necessarily  contained  thirty-six 
acres.  The  difficulty  was,  it  was  defective  in  not  givmg  the  par* 
licular  boundaries  to  which  the  plamtiff  mtended  to  make  tide. 

The  defendant's  counsel  endeavour  to  attach  importance  to 
W 


Digitized  by 


Google 


im  CASES  IN  THE  StH^DI&fE.OQUBT 

dwihd-iale,  January,  18S8. }  to  diifl  amendment  fiora  its  pjMJsibte  ei«* 
Cie^p,  adm.  Tt.  BeardtUy.  >  fect  With  regard  td  the  Statute  of  limita^ 
ibnsy  atid  the  defendant's  claim  to  hoia  aa  tenant  in  commoii^ 
Probably,  if  an  amendment  brought  upon  the  record  a  claim  fof 
knd,  that  by  no  construction  could  be  considered  widiin  thar 
original  declaradoni  the  statute  would  run  tiH  the  amendment 
made ;  but  otherwise,  where  the  land,  as  in  this  case,  may  h0 
within  the  origmal  decoration.  In  kich  case,*  supplying  the  de- 
fect by  a  particular  description  wfll  operate  as  if  so  made  m  tfa^ 
beginning. 

We  discover  no  tenancy  in  common  in  die  case*  The  deed 
from  Gordon  to  Knight  and  Hyde,  under  which  the  defemlBnt 
claims,  conveys  ^^  One  certain  tract  or  parcel  of  &nd,  &c.  the  first 
^  division  lots  of  the  ri^ts  of  T^iotnas  Tolman  andJKyoA  Ber^ 
**  rick,  and  twenty^eight  acres  off  irbm  the  lot  laid  to  the  right  of 
**John  ffood.1  adjobing.**  It  appears  by  the  map  that  said  Tol- 
man-lot  lay  north  of  the  Wood-lot,  and  said  Hcrrick-ldt  lay 
west  of  the  Wood-lot  and  Tolman-lot.  Now  this  deed  conveyed 
no  right  throughout  the  Wood-lot,  but  only  twenty-eight  acres  to 
come  off  some  where.  It  might  come  off  from  the  north  side,  or 
the  west  side,  and  be  adjoining :  or  the  word  adjoining  might  refer 
fo  the  whole  lot  of  Wood^s  right,  being  adjoining  the  other  lots* 
In  which  case  it  might  be  taken  from  any  part  then  owned  by  the 
grantor*  But  the  most  natural  construction  is,  diat  the  twenty^ 
eight  acres  must  adjoin  one  of  those  other  lots ;  more  especially^ 
as  otherwise,  the  whole  would  not  be  in  one  piece  or  parcel  as  de« 
scribed  in  the  deed.  But,  if  the  deed  of  the  twenty-eight  acres 
did  contain  the  land  now  in  dispute,  it  Would  convey  no  tide  un** 
less  a  mere  equity  of  redemption,  because  Gordon,  in  the  prece- 
ding June,  had  mortgaged  to  Boardman  the  same  land  described 
m  this  amended  declaration.  We  must  endeavor  in  some  way, 
to  ascertain  the  meaning  of  the  parties  in  diehr  contract*  Whcft 
they  intended  to  convey  might  be  within  the  descripdon  they 
have  given.  As  this  descripdon  is,  we  may  resort  to  evidence 
aliunde.  Now  it  appears  from  the  case  that  this  piece  now  in  dish 
puie  had  been  fenced  off  from  the  lot  in  1798-9,  and  conveyed  to 
Boardman  in  June  1800.  Hence  it  would  be  wrong  to  presume 
in  intention  in  November,  1800,  to  convey  twenty-eight  acres  of 
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this  36  acres,  when  Gordon  8t  tie  same  (  Orand-We*  Jaiwaiy,  laae. 
tune  owned)  df  the  same  lot,  safScient  (  ciappi  Adm.  vs.  Btardsl^. 
that  lay  upon  the  north  side  and  the  west  side  to  make  the  twenty- 
eight  acres,  and  liiuch  more. 

Upon  tlie  whde  we  consider  the  deed  of  the  twenty-ei^t 
acres  as  not  comprising  any  of  die  land  now  in  dispute. 

2.  We  come  to  the  question  of  the  plaintiff's  administration  and 
-Us  ri^t  to  sue.  We  have  had  no  spedal  difficulty  except  upon 
this  point,  and  not  so  great  upon  this  as  to  trouble  the  plaintiisr's 
counsel  iipbn  it.  It  is  a  question  with  the  court,  whether  thi^ 
ean  arise  upon  the  merits  of  tlie  case,-  or  whether  it  mrust  not  bb 
pleaded  in  abatement  ?  From  the  reason  of  the  thing  it  ought  to 
'be  pleaded  in  abatement:  for  it  is  an  objection  to  the  plaintiff's 
lepresentbgthe  deceased,  while  dte  genera) issue  to  the  declaranoa 
most  teclmic^y  caOs  in  question  the  right  of  the  deceased  to 
Miff  the  defendant  finoih  the  premises.  The  general  rule  is  that 
an  objection  to  the  person  of  the  plaintiff^  or  whether  he  or  some 
•ae  else  shall  bring  tho  action,  must  *bo  pleaded  in  abatement. 
And  whether  the  pla^ltiff  is  regularly  adhiinistraifo'r  or  executcnr 
-of  the  .deceased  is  of  that  character;  and  it  would  be  an  expen- 
^ve  hardship  if  the  whole  costs  of  preparing  the  caurfe  fof  trial  on 
both  sides  can  be  thrown  upon  the  plaintiff  by  a  trial  of  the  ques* 
lion  whether  he  has  a  right  to  personate  the  deceased  iti  prosecu- 
ting the  claim  he  sets  up.  Some  authorities  seem  to  suppos^ 
that  this  objection  may  be  raised  under  the  general  is^e.  But 
^  PJttl.  Ev.  389^90,  is  full  m  point  that,  under  the  general  issue. 
In  executor  or  administrator  need  not  prove  himself  invested  with 
the  character  in  which  he  claims;  He  cites  15  Johns.  208,*  Car- 
penier  et  ol.  vs.  Whitman  et  al. — 1  Browne  115.  Nor  would 
defendant  in  such  case,  be  adnutted  to  controvert  the  plaintiff  % 
aght  to  ptursue  his  claim. 

This  disposes  of  the  question  In  a  way  not  urged  by  counsel.. 
In  reference  to  the  view  presented  by  counsel,  there  is  ^me  dif- 
Scidty;  and  this  arises  from  the  circumstance  that  the  town 
'where  Gordon  resided  at  the  time  of  his  decease  was  then  within 
the  district  of  Chittenden,  and  the  act  then  in  force,  |?.  134  Ed* 
rfLMws  qf  1808,  authorismg  the  appointment  of  an  administrator 
dt  bonis  non,  gives  the  power  only  to  the  Judge  of  Probate  who 
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av,.«4iD,vi.  ;9MnM^.^  general  law>  and  aaowffd  la  8Dtiiei|mleiNi 
d^vltips  if0in  atieratioDs  in  the  bouadania  ef  tbe  Pra]Mf^^d» 
tricta ;  and  the  legisdatare  have  noti  ja  die  <)a9e  befinre  ii0|  g;iiaoA* 
ed  against  such  difficulties  hy  any  speeisd  enaotmenft.  .  In  ihe  aol 
dividing  the  district  ef  4/ljddism^f  Be9.  Lcm$%  M6^  iwqiviBiQiiii^ 
mad^  that  all  businest  then  begun  ahouki  be  finiobed  in  whaa 
Wpuld  remaio  the  Probate  distriet  of  AdURnmi  IThis  seems  naCr> 
ural,  at  first  view,  at  least>  firom  the.  eireiuQialanoe  that  the  leccurd* 
of  the  proceedings,  as  far  a<»  they  have  gene^  are  there*  Ho«v^ 
^er,  if  made  certain  either  way  it  is  well  eoou^^  Copies  migfal 
be  transferred)  as  was  done  in  this  case,  tatbe  court  receiving  tbe 
jurisdiction*  Moreover,  the  same  section  of  the  statute,  autheri^ 
mijlthe  appoinlxnent  of  an. administrator  dt  bonit  mow,  directs  thai 
such  adminisirator,  shall  proceed,  in  all  things,  in  the  settlement  of 
such  estate,  as  is  before  directed  in  said  act.  That  is,  he  must 
give  bonds,  exhibit  an  inventory,  settle  his  accounts  &c«  And  tfaie 
is  a  reasonable  provisioo  :  for  it  would  be  unjust  to  subject  a  near 
administrator  to  account  for  the  property  in  the  inventory  fumisb* 
ed^y  his  predecessor*  So  far  as  he  should  find,  and  get  posses^ 
«on  of,  die  property  corresponding  with  the  first  inventory,  he 
might  be  willing  so  to  account ;  but  he  should  be  compelled  to  ao* 
count  for  no  more  than  he  can  controul:  and  of  this  a  separate  i«H 
ventory  ought  to  be  exhibited.  This  would  bring  mto  one  office 
all  the  records  connected  with  the  settlement  of  the  accounts  of  the 
administrator  <f «  hanit  non ;  and  leave  the  accounts  of  the  first  adi^ 
mbistratoif  to  be  settled  in  the  office  where  he  received  his  appoint^ 
ment.  There  would  be  no  difficulty  at  all  in  this  regulauon,if  mi^ 
and  understood  <  But  we  are  now  called  upon  to  reconcile  the 
several  statutes  where  no  such  special  provision  seems  to  have 
been  thought  of*  The  facts  are  diat  Gordon  died  in  MiddU 
Hero  (now  Grand  hie)  which  was  then  in  the  district  of  Ciitien^ 
lien,  but,  before  the  plaintiff  received  his  appointment,  became  a 
part  of  the  district  of  Grand  hte*  Now,  though  the  statute  pro* 
yides,  that  the  original  administration  shall  be  granted  m  the  Ph>^ 
balie  Court  of  the  district  where  Gordon  tras  last  an  inhabitant  a 
Jret,if  no  administration  had  been  granted  dll  hb  town  was  anoeti 
l4  IQ  th^  district  (tf  Grand Lki  the  admiwtratioii  .ought  to haM 
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^aijraattl  m  tint  dittriou  The  Mt^  (  amtAUkHSA^,  vm 
Me  :$isMt  to  d&BMaed  lo  regukie  tha  }  Otfip,  a^.  v*  Bmriti^. 
jeaMMonof  the  Probate  eomt  at  tfae  time  when  th«t  jnrb^tiotf 
flimt'  bQ'«Kefci9ed  t  and  id  such  case,  it  tvouM  be  true  that  Qofihm 
IMS  test  im  ihbabitatit  of  that  disttict ';  that  is,  waa  last  an  lohdM 
iteftt  «>f  ibat  tovini)  wbioh^  at  die  time  of  appointing  ab  adniinistnH 
iftr^  wa$  a  part  of  the  Probate  district  of  Qtani  Met  The  pricH 
eipal  diffieuhy  now  td  be  met,  is,  that  the  first  appointmeht  of 
admimstiator^  being  in  ^  Probate  Court  far  die  district  of  Clwt^ 
^MMfen,  whl^re  alone  it  Could  then  be  made^  the  jurisdiction  for  ap' 
poimkig  an  admiiii8tratDF<2e6(mif  fMmupon  the  same  estate  seemjiT 
permanendy  attached  to  that  discriet,  unless  severed  by  some  sut-^ 
titafy  provision)  which  seems  not  to  exiM.  Therefore,  if  the  quesdbti 
^Mn^enow  raised  by  an  appeal  from  the  decree  of  the  Probate  Court 
finr  the  districtof  Oroiuf /«fe  ^making  the  appbintment,  we  sh<tuld  feel 
Constrained  to  reverse  the  decree.  But»  to  treat  the  deci'ee  as  a 
Mdlity  whUe  it  remains  unreversed,  requires  a  difierent  cdnsidera<« 
tton.  The  distinction  between  void  and  voidable  should  be  9A 
weH  observed  in  this  case  as  any  other :  for  great  evils  would  re« 
sfflt  frana  a  neglect  to  observe  it.  The  plaintiff  took  administra- 
tis lb  the  Probate  Court  then  exercising  jurisdiction  over  the 
territory  where  the  deceased  last  lived.  The  court  adjudged  that 
^y  had  jurisdiction  in  this  case,  and  made  the  appointment  of 
pkiintiff  under  which  he  has  hitherto  acted  and  still  acts*  No  per- 
aon  interested  in  his  administering  well  or  ill  is  now  complmning. 
For  aught  ttiat  now  appears,the  defendant,  who  raises  this  objection, 
has  always  been  destitute  of  any  interest  which  would  entitle 
ban  to  an  appeal  for  the  purpore  of  testing  the  validity  of  the 
decree  of  the  Court  of  Probate  in  a  regular  way.  It  would,  there- 
fore, be  a  solecism  to  admit  him  to  contest  iiin  this  irregular  way, 
and  without  any  pretence  of  fraud  afiecting  his  rights,  when  he 
does  not  stand  as  a  person  whose  interest  is  to  be  affected  by  the 
^pointment  of  the  plaintiff.  On  both  grounds  above  mentioned 
tfae  objection  is  overruled. 

But  the  defendant,  as  a  third  ground  of  defence,  has  set  up  a 
tide  in  himself  imder  an  order  of  sale  from  Judge  Miller ^  in  the 
t^robate  District  of  Chitienden,  to  Philo  Berry  and  PoUy  Gordm^ 
Umuustnt^ra;  and  their  deed  voBobinamf  wad  BobmamU  dee4 
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OraiidMttJtAuaijr,  1828.1  b4ok  lo  JSen^  fttld  lus  deed  to  ttie  de* 
ef^t^^dourZstariaiey.y  fessimt,  Thd deed to A>iin«(m i& dated 
September  6^  1805,  and  acknowledged  MaySO^  1807.  This  1% 
Virtually  a  quit  claim  deed*  The  aafy  covenant  it  contains  is  diat 
the  grantors  will  in  future  have  no  claim  or  demand  to  the  prem^ 
ises.  The  deed  ifirom  Robinson  to  Serryis  dated  June  1,  1807. 
These  twb  deeds  and  the  order  of  sale,  and  the  deed  oi  Berry  t^ 
the  defettdant,  were  all  recorded  July  9, 1807.  .  < 

This  otdef  of  sale  was  decided  Co  be  a  nuUity  afier  a  bearing  of 
li^s  cause  in  this  court  two  years  ago. — I  Jiik.  R.  168.  But  it 
k  urged  that  the  defendant  comes  in  as  a  bona  fide  purchaser.-* 
If  it  be  so  in  other  respects^  fitill  it  cannot  be  denied  that  be  ^v$$ 
h&y  conversant  of  all  the  circumstances  :  for  the  case  shows  that 
be  was  present  at  the  recording  of  the  order  of  sale  and  of  all  th6 
deeds  J«ily  9, 1807.  If  it  were  not  so,  still  he  could  not  aucceed 
by  setting  up  a  defective  title.  If  the  order  of  sale  was  void  no 
mte  derived  from  it  could  be  good.  The  defendant's  ignorance 
of  circumstatices  could  benefit  him  only  in  a  case  of  tide  appar- 
ently goodj  but  ^effected  by  a  fraud  of  which  he  was  ignorant. 

But  die  defendant  urges  that  the  new  testimony  lA  the  case^ 
l^vriifg  the  necessity  of  a  sale  of  the  real  estate  of  €fordon  for 
the  payment  of  bis  d^bts,  rendens  godd  the  order  of  sale»  We 
think  thid  circumstance  cannot  avail.  It  is  loo  loose  to  be  relied 
upon  in  the  setdemeht  of  estates,  or  in  tracing  tide  to  real  estate* 
No  order  of  sale  should  have  issued  till  Berry  and  P.  Gordon 
bad  settled  their  probate  accounts  and  rendered  an  account  of  tlie 
psxyperty  under  oath,  and  the  record  of  tins  settlement  should, 
sliow  the  result,  and  that  result  should  exhibit  the  necessity  of  a 
sale  of  the  real  estate. 

Nor  isthere,asurgedby  the  defendant'scounseI,any  groundtopre- 
hune  those  matters  correct,  which  should,  but  do  not,  appear.  A 
presumption  within  the  period  of  the  statute  of  limitations  can  only  b^ 
taised  by  the  proof  df  such  facts  from  which  the  jury  ought  to  pre^ 
sume  the  &ct  relied  upon.  In  such  a  case  length  of  time  is  not 
&e  |)rinclpal  fact,  but  bnl3rto  be  considered  with  other  facts  prov- 
ed iil  drawing  Ac  inference  desired.  There  were  no  such  factn 
shown  m  this  case  proper  to.be  left  to  the  jury  with  a  view  to  their 
drawing  an  inference  favorable  td  the  defendant's  claim. 
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.  4-  The  defendant  gets  up  a  tide  to  the  (Grmi^d-isk^jiingwjr.i^s^ 
premises  in  question  by  virtue  of  the  (  ciappy  adm.  Vs.  BtardsU^ 
mortgage  deed  frpm  Qordon^  in  hisfifetime^  to  Boardman,  th« 
losignment  of  the  same  to  Berry^  and  the  deed  from  Berry  to 
ihe  defendant.  This  assignment  was  recorded  the  same  dth  of 
July,  1807. 
-  This  point  was  also  decided  in  the  same  cause  two  years  ago; 
"{luit  decision  must  now  govern  the  court,  unless  the  deed  to  the 
defendant,  bringing  him  into  the  chain  of  title,  alters  tlie  case.  We 
^nk  this  cannot  legally  aj&ct  the  case.  It  appears  m  the  case 
ibat  the  defendant  was  present  at  the  recording  of  die  assignment 
fnd  the  order  of  sale,  and  could  npt  be  ignorant  that  Berry  was 
administrator  of  OordonU  estate.  If  the  esUite  was  worth  puih 
chasing  or  redeeming,  it  was  the  duty  of  the  administrator  tore- 
deem  for  the  benefit  of  the  creditors  and  heirs.  If  he  redeemeij 
or  purchased  with  the  property  of  die  deceased,  the  transaction 
wouH  accrue  to  the  bei?efit  of  such  heirs  and  creditors.  And  the 
legal  presumption  is  not  that  he  purchased  with  his  own  funds, 
when  it  was  his  duty  to  redeem  for  the  estate.  If  it  were  so,  this 
ought  to  be  shown.  The  reference  to  Toller^s  Executor  and  the 
Office  of  Executor^  alludes  to  cases  where  the  executor  actually 
purchased  with  his  own  funds,  when  he  had  no  such  assets  as 
made  it  his  duty  to  purchase  for  the  estate.  Such  a  case  is  not 
here  presented.  But  the  defendant  says  the  legal  estate  is  in  him 
by  virtue  of  these  conveyances,  and  must  prevail  in  this  actioo'  at 
law,  unless  the  plaintiff  first  have  recourse  to  equity  to  compel  a 
reconveyance.  This  argument,  to  have  weight,  must  suppose  the 
legal  title  in  the  defendant  wholly  untinctured  with  fraud ;  but,  if 
tke  court  are  correct  in  the  remarks  abeady  made,  Berry**  taking 
die  assignment  to  himself  when  he  was  administrator,  and  ought  tp 
have  taken  an  acquittance  to  the  estate,  was  a  fraud  which  vitiajte^ 
b^s  title  and  renders  it  liable  to  be  rejected  in  an  action  at  law,  aa 
far  as  it  is  attempted  to  be  set  up  against  the  estate  of  the  deceasr 
ed.  And  the  defendant  having  purchased  with  a  full  kno,wiedg9 
of  all  that  now  appears  to  evince  that  fraud,  can  claim  nothing  tb«( 
Berry  could  not  have  claimed,  were  he  the  defendant.  Th^ 
Haintiff,  therefore,  as  administrator,  may  resist  this  tide  at  law, 
without  recourse  to  equity. 
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Oraod-iiXe,  Japuarj,  1628. 1  But  lastly,  the  deferidfmt  urgjaa  ^lAt 
C^p,  adm.  ▼•.  Beardfiey. )  it  all  Other  resources  fail  for  hi9.  de^ 
fence,  he  was  so  in  possession  under  the  tide  derived  from,  the 
^rst  administrator,  to  whose  rights  only  the  present  plain&ff 
succeeds,  that  he  was  entided  to  six  months  notice  to  quit  befom 
the  commencement  of  the  action.  The  conclusive  answer  to  this 
is,  that  the  whole  case  shows  that  the  defendant's  possession  was 
adverse  to  the  plaintiff.  Though  the  defendant  has  claimed  de« 
rivatively  from  the  same  source  as  the  plaindff,  or  has  claimed  an 
interest  carved  out  of  the  estate  claimed  by  the  plaintiff,  yet  ha 
has  all  the  time  claimed  to  be  owner,  and  acknowledged  no  right  is 
any  other.  This  part  of  the  defence  is  contradictory  to  all  tho 
others  and  cannot  prevail. 

Judgment  must  be  entered  for  the  plaintiff  upon  the  verdict  in 
affirmance  of  the  judgment  of  the  County  Court* 

Charles  Adams^  for  the  plaintiff. 

Smalley  and  Adams^  for  the  defendant. 


Horace  Lampson  vs.  Calvin  FUtcker^ 

'l/irhsQ  tho  sbaiiff  kaf  an  4)Gocutioit  to  cel)ect,  whteh  issued  on  a  jttdf  meat  ivn* 

dared  for  the  amount  of  a  note,  negotiated  with  due  aotlcato  the  naker,  be  i* 

not  a  trespasser  for  yroceeding  to  colleet  the  same  after  the  debtar  has  pr&^ 

^  eared  and  siiown  him  a  discharge  from  the  nominal  plaiutiff,  the  assignor^and 

;  -forbid  liiB  thus  proceediag. 

The  plaintiff,  Lan^son^  brought  his  action  of  trespass  agaiosi 
the  defendant,  jPZe^cAer,  before  a  justice  of  the  peace,  and  declared 
agaiost  him  as  follows  to  wit :  ^^  In  a  plea  of  trespass^  for  that  the 
"  defendant,  heretofore,  to  wit,  on  die  first  day  of  September,  1 82^ 
'^  with  force  and  arms,  at  SotUh  Bero^  aforesud,  took,  seized,  and 
"  carried  away,  a  certain  two-horse-waggon  the  property  of  db« 
"plaintiffi  of  the  value  of  sixty  dollars  ;  and  other  wrongs  and  m^ 
^"juries  then  and  there  did  to  the  plaintiff,  agamst  the  peace,  and 
**  19  the  damage  of  the  plaintiff  seventy  dollars;  to  recover  wbiciv 
**^  with  just  costs,  this  suit  is  brought." 

^This  action  was  carried  by  appeal  to  the  County  Court,  and 
Meided  ujpoo  the  followbg  pleadings^  in  faxror  of  die  defend^  f 
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court.  f  Lampton  vs.  Fletchet^ 

':  ^  And  now  the  defendant  in  courts  by  Blodget  and  .^Sen  his 
^attornies,  defends  the  force  and  injury  when,  &c.  and  saya 
^that  the  plaintiff  from  having  and  maintaining  his  aforesaid  ac- 
^tion  against  him,  (the  defendant),  ought  to  be  barred ;  because, 
**he  says,  that  at  the  time  of  the  supposed  trespass,  set  forth  in 
**  the  plaintiff's  declaration,  he  was,  and  for  a  long  time  before, 
^and  ever  smce  has  been,  the  sheriff  of  said  county  of  ChranA* 
**  liUj  legally  authorised  to  act  as  such ;  and  that  at  South  Hero^ 
''in  said  county  of  Grand-Lie^  on  the  31st  day  qf  May,  A.  D» 
^  1833,  he  the  defendant,  as  such  sheriff  of  Grand^hh  county, 
^  as  aforesaid,  received  a  certain  writ  of  execution,  in  favor  of  one 
^  Gardner  Jennison J  against  the  said  Horace  Lampson^  issued  on  ft 
'^judgment  rendered  by  Gideon  Hoxkj  justice  of  the  peace  in 
'^  and  for  the  coun^  of  Chittenden^  on  the  said  31st  day  of  May, 
*^  1823,  aforesaid,  signed  by  said  justice,  and  bearing  date  on  the 
"  same  day  and  year  last  aforesaid,  for  the  sum  of  seventeen  dollara 
*'  and  fifty-two  cents  damages,  two  dollars  ninety-three  cents  costs, 
**  atad  twenty-five  cents  for  3aid  writ  of  execution,  returnable  in 
''  sixty  days  fi*om  its  date,  and  directed  to  the  sheriff  of  Ch-and* 
^^  &2e  county,  his  depuQr,  or  either  constable  of  South  HerOj  to 
*^cdlect  according  to  law ;  and  that  upon  said  writ  of  execution 
^was  a  notice  in  writing,  that  the  same  was  the  property  of  one- 
"  Ethan  Austin  of  Milton,  in  said  county  of  Chittenden^  to 
'^  whom  the  debt,  on  which  said  judgment  was  obtamed,  had  been 
^fiofy  assigned  ;  and  that  the  said  Calvin  Fletcher ^  sheriff  as  a* 
^  foresaid,  by  virtue  of  said  writ  of  execution,  and  in  order  to  levy 
^ihe  sums  contained  therein,  afterwards,  to  wit,  at  South  Hero 
f^  aforesaid,  on  the  36th  day  of  July,  1823,  took  a  waggon  as  the 
^j^operty  of  the  said  Horace^  and  having  advertised  the  same 
^•fefBale,  as  the  law  directs,  afterwards,  to  wit,  at  South  Hero  a« 
**^t>i^said,onthe3d  Saturday  of  Aug.  1833,  agreeable  tothedmt 
^96t  ferdi  in  his  said  advertisement,  sold  the  same  at  public  vedr 
^'due,  for  the  sum  of  twenty-two  dollars  and  twenty-five  cents,  in  full 
^^  satisfaction  of  said  writ  of  execution,and  officer's  fees  thereon.  And 
*  the  said  Coiwn  avers  that  the  taking  and  sale  of  said  waggon,  aa 
**  tforeaeid,  is  die  same  supposed  trespass  as  set  forth  in  the  plan^"^ 
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GiaDd.wi,Jaii.  1828. 1  « tiff's  decfartiticMi,  tod  no  other  j  Mid  ibii 
LrnnpsorT^FUuher. )  "  be  is  ready  to  verify :  wherefore,  he  prays 
''judgment  if  tlie  plaintiff  ought  to  have  and  maintah  his  aforesaid 
"  action  thereof  agadust  him  the  defendant,** 

«<By  jB;o%e^  and  wS2Zen^  bis  attomies." 

*^  And  now  the  plaintiff,  in  reply  to  the  plea  of  die  defendant 
**  above  pleaded,  pleads  and  says,  that  for  any  thing  coQtamed  in 
*^  said  plea,  he  ought  not  to  be  barred ;  because,  he  says,  that  be* 
**  fore  tlie  delivery  of  the  said  writ  of  execution,  mentioned  in 
"  said  plea  of  the  said  defendant,  and  betore  any  assignment  of 
*'  the  said  debt,  contained  in  said  execution  from  ssiiJennison  to 
*^  said  Austin^  the  said  plaintiff  fully  paid  and  satisfied  the  said 
^^  debt,  to  wit,  the  said  damages  and  costs  in  said  execution  spe- 
*^  cified ;  and  the  said  Jennison  thereupon  released  and  discfaar* 
<'ged  the  sdd  plaintiff  therefrom,  and  directed  the  said  defendant 
^'  not  to  levy  said  execution ;  all  which,  at  the  time  of  the  levy  of 
*'  said  execution  on  the  said  waggon  by  the  said  defendant,  was  well 
**  known  to  the  defendant ;  and  this  the  plaintiff  is  ready  to  verify  ; 
"  and  therefore  prays  judgment  for  his  damages  and  costs, 

"  By  Adame  and  Swifts  his  attomies.** 

*^  And  the  said  Calvin  Fletchery  as  to  the  said  replication  of 
*'  the  said  Horace  Lampson,  to  the  aforesaid  plea  of  him  the  said 
^*  FleicheTy  says,  that  the  said  Lampson  ought  not  to  have  and  main- 
^  tain  his  aforesaid  action  thereof  against  him,  because,  he  says,  that 
"  the  aforesaid  judgment  mentioned  in  tlie  plea  of  the  said  Calmn 
<'  above  pleaded,  on  which  said  execution  issued,  was  rendered 
**  in  an  action  upon  a  promissory  note  given  by  the  said  Horace 
^*  to  the  said  Gardner  Jennisoriy  dated  November  1,  A.  D.  1821, 
"  payable  on  the  1st  day  of  January,  1823,  in  good  merchantable 
**  grain  to  be  delivered  at  the  said  Lampson^s  dwelling  house  in 
**  South  Hero,  which  said  note  the  said  Gardner,  afterwards,  to 
"  wit,  at  Milion,  in  the  county  of  Chittenden,  on  the  same  1st 
•*  day  of  November,  1821,  aforesaid,  for  a  valuable  consideration, 
"  to  wit,  seventeen  dollars,  paid  by  Ethan  Austin  of  Milton,  in 
"  the  county  of  Chittenden,  to  the  said  Gardner,  sold,  assigned, 
**  transferred,  and  delivered  over,  to  the  said  Ethan,  said  promis- 
<*  sory  note,  and  did  then  and  there  endorse  the  said  note  with  his 
^^own  proper  band  and  name ;  which  said  note,  from  the  tim^  of 
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**  aalci  txansfer  and  assignment)  became,  and  (  Graad-hic,  Jan.  laaa 
«'ever  smce  has  been>  the  property  of  said  (Lan^wnvs.  Fletcher. 
*<  JJ^Aoft ;  of  which  said  assignment  and  transfer,  as  aforesaid} 
<' the  said  JEforoce  LampsM^oa  the  Ist  day  of  January^  1823 
«  aforesaid,  and  long  before  any  discharge  of  said  note  to  him 
^<  from  the  said  Qwrdner^  was  informed  by  said  Eihany  and  had 
«^  legal  notice  thereof :  and  this  he  is  ready  to  verify  \  without 
"  this,  that  before  any  assignment  of  the  said  debt,  contained  in 
*<  said  execution  from  said  Jennisan  to  said  Etkany  the  plaintiflT 
"  fully  paid  and  satisfied  the  said  debt,  to  wit,  the  said  damages 
^  and  costs  in  said  execution  specified  $  the  said  Jennisan  diere- 
\^  npon  released  and  discharged  the  plaintiff  therefrom^  and  there-^ 
"  ]upon  directed  the  said  defendant  not  to  levy  the  said  execution^ 
*^  All  which,  at  the  time  of  the  levy  of  said  execution  on  the  said 
*^  waggon  by  the  defendant^  W£^  well  known  to  the  defendant  t 
'^  wherefore,  he  prays  jodgment^  if  the  said  Horace  ought  to  have 
"  and  maintain  his  aforesaid  action  thereof  against  himi 

^'  By  Blodget  and  AUen^  his  attomies.'^ 
*^  And  now  the  plaintiff,  in  answer  to  the  rejoinder  of  the  defend* 
'^  ant,  surrejoins  and  says,  That  for  any  thing  contained  m  his  said 
"  rejoinder,  he  ought  Aot  to  be  barred  from  having  and  maintain- 
"  ing  his  said  action,  because,  he  says,  at  the  time  of  the  execu-* 
^'tipn  of  the  said  promis^ry  note  by  the  said  plaintiff  to  said 
.  **Jenn%sonj  as  is  set  forth  in  said  rejomder^  the  said  Jennison  was 
*' justly  indebted  to  the  said  plaintiff  in  a  sum  of  money  greater  than 
*' the  amount  of  the  said  note,  to  wit,  the  sum  of  seventeen  dol-* 
"  lacsi  and  fifty  cents ;  and  afterwards,  and  before  the  rendition 
}'of  said  judgment  in  favx)r  of  said  Jennison  against  said  plaintifi!^ 
Vas  aib^esaid«  tp  wit,  on  the  24tb  day  of  May,  1823,  the  said 
."plabtiff  recovered  final  judgment  by  the  consideration  of  fVaUU 
*}  Motif  Esq.  one  of  the  justices  of  the  peace  for  the  county  of 
. "  Grand  Isle^  to  wit,  at  said  South  Hero^  (at  the  aforesaid  seven-* 
V.teen  dollars  and  Mtf  cents,  as  damages,  and  for  two  dollars  and 
"  fifty  cents  costs  of  suit  j  and  afterwards,  to  wit^  on  the  15th  day 
^'of  June  1823,  the  said  judgment  in  favor  of  said  plaintiff,  being 
^'  unpaid,  he  the  said  plaintiff  and  said  Jennison^  by  mutual  con-» 
1^  sent  and  agreement^  ofi&et  the  aforesaid  judgment;  and  the  said 
Jmnison  thereupon  discharged  and  released  the  said  plaintiff  firom 
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qaftui>MttHiifc/i«e,)  <«4lM9aidjadgiiieiit90dbtakiediiysi[id^ail' 
£Mfftktn  f«.  FMdka'.  )  '^ituani  as  liforesaid;ofwfaiehifaeMdd<M« 
f^iiddant  afterwards,  to  wit,  at  Sauih  Hero  aforesaid,  on  the  17th 
Iffdajof  June,  1823  aforesaid,  and  at  the  time  of  the  delh^e^'Of 
*<  the  said  execution  to  him  as  aforesaid,  had  due  notice;  and 'die 
f^smd  Je$mi$an  diereupon  directed  the  said  defendant  not  to  pro- 
V  oeed  to  levy  said  exeeution  on  thi3  property  or  body  of  said 
^  plaintiff;  but  to  return  the  sam^  without  further  proceedingtf: 
*<«  aD  which  the  said  plaintiff  is  ready  to  verify,  and  therefore  prays 
•**  judgment  for  hb  damages  and  costs  as  above, 

'^By  Adam  and  €w^  bis  attormes."  : 
-  To.  the  foregoing  sucrejoindor  there  was  a  demurter  and  join- 
jjor  m  demurrer^    The  judgment  of  the  Oounty  Court  was  in 
clarorofthe  defendants    And  thephdoi^  'm  YoAurit  of  err&Tj 
^^gned  the  foUowing for  errori 

*^  1.  The  plea,  rejoinder,  b  demurrer,  of  the  said  tkimn  Fktd^ 
:*y^^  and  the  naaltors  dierein  contained,  are  not  sufficient  b  law 
T^ffos  biQ)  the  said  (kSbm  to  have  and  mabtain  his  afovesiid  jodg^ 
-^dient  against  the  said  Lamfion  far  his  costs  aforesaid. 
.:(  **%  Geperalllrror. 

^  3.  The  County  Court,  in  the  cause  aforesaid,  decided  dAt 

Vf'lbe  said  JsnoMon,  plaiiitiff  in  the  execution  aforesaid^  ill  consid- 

-^  eration  pf  a  debt  against  hini^  in  favor  of  the  said  Horase^  do- 

^*  fendant  in  said  execution,  which  existed  between  them  priori  to 

^  ^  the  transfer  of  said  note  from  said  JefMMon  to  said  Anstin^  on 

,.^' which  said  judgment  and  execution  was  obtained,  could  notdis- 

^charge  said  execution ;  and  that  the  said  Jenniion^s  discharge^  II^ 

^4iJQresaid,  in  conrideratioa  aforesaid,  was  not  sufficient  hi  kw  to 

*<  discharge  the  said  Horace  from  said  execution,  oi  the  damages 

\  P.JUki^  costs  thereb  contained  $  and 

;.  *^4.  m  substance,  that  the  aotioii  of  tresspass  would  not  Ee  a- 
«« gainst  the  defendant,  sheriff  as  aforesaid,  for  proceeding  whh  the 
**  execution  after  it  was  discharged  by  said  Jeimiionj  plaintiffdn 
M  said  execution* 

Stvijif  for  the  plaintiff  b  error  contended,  1 .  That  a  court  of  kw 
ean  not  protect  the  assignment  of  cho$e$  in  aetian^  except  in  those 
I  where  by  law  die  ri^c  of  action  ia  assignable*    The  asignee^ 
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k^^dok  o^M^  nost  depend  upon  tbe  ei^edit  (  ^^^ l^^Un.  tass. 
tarifboneMy  oflfae  a8sigDor.«— J7ray.  JR.  55;  }  Lmnpson  wb.  FkteUt. 
.  -i^  But  if  the  law  is  otberwisei  sdll  a  coartof  law  will  only 
pToieot  sQch  asBignnieAt  egaiost  the  fraud  of  the  promtseri  aiMl 
jirin  peraiit  htm  to  make  any  eqoitable  ofiet. 

-  8*  A  sheriff  having  an  execution  id  serve  is  bound  to  obej  tNia 
Nlirecdona  of  the  creditor  in  the  eaceoution,  as  respects  tbe  proceed- 

ii^  OD  the  exectttiDD,  and  cannot  judge  between  him  and  one  who 
,  pretends  to  have  the  equitable  interest,  although  he  may  not  be 

justified  in  paying  him  the  money ;  odierwiae  the  sheriff  would  Be 

phced  lA  a  hazardous  situation. 

4.  K  a  dieriff  proceed  to  levy  an  execution  after  the  retum« 
.4ay,  or  a  satisfactidn,  he  is  a  trespasser  :  he  is  even  bound  lo 

diadiarge  from  imprisoBment  after  satisfaction,  or  he  becomes' a 

trespasser.— Cro.  Joe.  S19.—Esp.  JV.  P.  93^3.-1  Sw.  D^. 
-660,  705.— 4  Jidtm.  460. 
V-  5.  In  die  plea  in  bar,  in  order  to  a  justificatiooy  the  defendaht 

tmf^  to  set  fcnrdi  the  proceedings  m  the  levy,  to  vrit,  the  advert 

lisenmit  and  sale  of  the  propert]^,  that  the  court  may  judge  of  tlie 

legality  of  the  proceedings  ;  it  is  not  sufficient  for  him  to  slate  be 
:iifls  proceeded  according  to  law. 

6.  An  eqtntable  offiet  of  a  debt  ejcisdng  before  the  tran^  of 

nekoie  it  action^  aldiough  made  after  notice  of  a  transfer,  is  no 
'  fraud  upon  the  assignee. 
"^     7.  A  sheriff  cannot  jusiiy  under  tbe  process  of  an  inferior  court 

widiout  a  return  of  such  process. — 1  fi^.  JDtg*.  499.-— 1  WSam 
^  17;— 3  RM,  562.-2  Strange  1184.— Cro.  Car.  259. 

jUkn^  for  tbe  defendant  in  error.    In  tfabcase  thre^tjuea- 
p  tioQ8  are  to  be  considered. 

1.  Will  the  court  protect  the  equitable  interest  of  an  assignee  ? 

*  '2.  Is  the  Judgment,  obtained  by  Lantpson  against  Jennistmf 
"■tech  a  daim,  as  can  be  set  off  by  mutual  agreement  between 

■tlem,'  after  notice  of  the  assignment  ?  and  ought  not  Lampson  to 

have  pleaded  it  in  offset  to  the  action  brought  by  Awtin  in  Jenii^ 
v^mm^s  name  against  him  ? 

S»  Wifi  an  action  in  this  case  lie  against  the  sheriff? 
.  >  1.  That  the  court  will  protect  the  equitable  interest  of  an^Aa- 
agnee,  is  now  no  longer  a  question.    Tlie  doctrine  is  supported 
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Gfmwd-iiifi  J»o.  itm.  I  bj  tbmidaTOe  of  autfaooiies^  and  i«0QgiuaBfl4 
ZMiijni,  vt,  FkUha-.  >  by  our  court*.— See  1  Dane^  283,  and  tba 
foUowiDg  pag^S)  where  all  the  cases  are  collected. 
^  3.  Subsequent  to  notice  of  the  asaignoienty  no  contract  eoul4 
be  made  between  Jennisan  and  Lampson.  Whatever  legal  defence 
Lampson  bad^  he  must  have  availed  himself  of  it  before  a  court  of 
justice.  To  admit  that  Jennison  could  make  anj  contra^  with 
Lampsortf  relative  to  the  payment  or  discharge  of  the  executioo^ 
would  be  to  surrender  the  doctrlBe,  that  the  court  would  prot^ 
the  assignee  against  the  doings  of  the  assignor.  The  principle  of 
pirotection  arises  out  of  the  fact,  that  the  assignor  may  be  guilQr  of 
a  fraud  ;  and  the  court  will  see  that  he  shall  not  profit  by  it.  But 
allowing  him  to  make  a  c<Hitract  relative  to  it,  or  to  ^ve  a  di»t 
charges  which  upon  the  face  of  it  shall  be  bindiAg,puts  it  out  of  tim 
pocger  of  the  court  to  protect  the  assignee.  It  was  in  the  poweic 
of  Lampson  and  Jennison  to  make  up  such  a  suit,  and  obtain  sudf 
a  judgment,  as  they  chose,  and  according  to  the  doctrine  coo-' 
tended  for,  might  affect  Austin^s  bterest,  without  any  notice  tq 
bim,  or  givdog  him  an  opportunity  to  defend^  Austin^  the  a^ 
signee,  if  the  judgment  is  to  affect  lus  interest,  ought  to  have  ha<{ 
the  privilege  of  defending,  instead  of  Jennison;  and  the  wsatjof 
that  opportuni^  would  be  a  good  reason  even  against  the  judg*^ 
ment  being  pleaded  in  ofl&et  to  the  acticm  of  Jennison  againsf 
tdunpson,  and  a  better  reason  against  the  validity  of  a  receipt 
given  by  Jennison  to  him.  This  clearly  shows  the  propriety  of 
the  positbn,  that  whatever  advantage  the  defendant  means  to  take 
by  way  of  defence  to  a  demand  assigned,  must  be  had  either  by 
contract  with  the  assignees,  or  by  application  to  a  court  of  justice. 
It  is  decided,  that]  when  A  assigns  a  bond  to  B,  and  B  gets  ju4g7 
ment  in  A's  name,  and  gives  the  execution  to  an  officer,  and  in- 
wms  him  of  his  equitable  interest,  and  the  officer  suffers  an  es* 
cape^ — B  may  recover  against  him  in  A's  name,  and  bi« 
release  will  not  protect  the  officer. — 1  JJane^  289,  s*  21. — 15 
Johns.  405. 

;  3.  But  no  action  against  the  sheriff  can  be  muntained.  Tb9 
officer  being  commanded  by  judicial  authority  to  proceed,  is  not 
obliged  to  stop,  until  he  has  levied  the  debt,  or  is  superceded  by 
authority  as  high  as  that  by  which  he  was  commanded.     Takmg^ 
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iB(l6  MMsderftdon  ihe  faou  attcttdiag  thb  canitidnir,iteA.  i«is« 
case,  the  absurdity  wiD  be  very  manifest  of  /  Eamp9m  vt.  FUtefim 
makiEig  the  officer  Kable  fix  not  obeying  the  directicm  of  /emttvoft, 
whether  vetbdl  or  written.  If  a  receipt  or  discharge  were  given 
by  Jennison  to  Lampson^  how  was  the  officer  to  know  that  it  was 
genimie  ?  He  could  not  know  but  that  it  was  a  forgery.  Hd 
might  exercise  his  judgment,  bat  might  be  mistaken.  He  ought 
not  to  be  made  the  judge  at  his  peril..  If  verbal  directions  were 
given  him  by  Jennison,  he  ought  not  to  be  bound  to  obey  them. 
Upon  the  back  of  Ae  execution,  information  was  given  to  the 
sberiff,  that  the  debt  bebnged  to  Ethan  Awtitij  and  he  was  forbid 
receivmg  any  discharge  from  Jennison  :  and  imless  the  officer 
could  make  out,  that  the  certificate  was  incorrect,  he  would  be 
Bable  to  Jlnstin. — (See  1  Dane  289,  wjiere  the  nominal  Plaintiff *d 
disdiarge  would  not  protect  the  officer,  as  it  necessarily  followa 
Itom  the  doctrine  so  well  established,  that  the  interest  of  the  as- 
signee shall  be  protected.)  How  is  the  officer  to  find  out,  that 
this  notice  is  not  correct  ?  If  it  is  in  conformity  to  the  truth,  he  is 
bound  to  regard  it.  If  not,  we  do  not  believe  it  is.  a  doctrine  for 
him  to  examine  mto.  If  we  are  correct  in  this  position,  no  action 
win  lie  against  the  defendant  for  not  obeying  Jennisottfs  direction. 
If  his  discharge  was  good,  Lampson  could  have  staid  the  execution 
by  writ  of  audita  querela.  The  right  both  of  the  assignee  and  the 
maker  of  the  note,  could  then  have  been  tried  ;  and  if  the  execu^ 
tion  had  been  fairly  setded,  having  regard  to  the  rights  of  the  as- 
signee as  well  as  the  maker,  the  court  could  order  tlie  execution 
staid. — 2  Doug.  674,  Tarlicn  vs.  Fisher. 

The  plaintiff  further  contends,  that  the  defendant  cannot  main* 
tain  his  defence,  because,  it  does  not  appear  from  the  plea  in  bar^ 
that  he  advertised  for  the  sale  of  the  property,  before  he  disposed 
of  it ;  and  quotes  the  case  of  Pennington  vs.  Loringy  7  JUoif. 
S88 :  but  tiiat  case  does  not  support  him.  It  appears  in  that  case 
that  the  officer  made  bis  return — that  he  advertised  and  sold  with« 
in  twenty  four  hours ; — ^whereas  he  ought  not  to  have  sold  short  of 
forty-eight.  But  in  the  present  case,  it  does  not  appear  but  that 
the  property  was  advertised  a  sufficient  length  of  time  before  sale* 
The  plea  does  state  the  advertisement,  and  says  the  officer  sold 
the  proper^  at  public  vendue,  giving  the  day  of  the  advertisement 
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QninditU,  JaD.  1828. )  and  day  of  sale,  between  which  there  itfii^ 
Lampimi  ti.  Fletcher.  )  interval  of  more  than  fourteen  days. 

The  plaintiff  sajrs  ihe  defendant  is  a  trespasser,  because  he  does, 
not  allege  in  his  plea,  that  he  returned  his  execution ;  and  quotes 
Stv.  Dig.  499.  The  execution  bears  dat^,  31st  May  1823, — 
and  the  property  was  taken  26th  July  following,  not  leaving  a  suf- 
ficient time  to  sell  in  the  hfe  of  the  execution*  •  It  is  contended, 
that  if  the  officer  be^n  his  levy  in  the  life  of  the  execution,  he  may 
complete  it  afterwards. — 3  Dancy  80,  *.  1 1 . — 6  Mass.  20,  Prescoti 
▼8.  Wright.  ''If  the  execution  be  duly  done,  it  is  good,  though 
**not  returned." — 3  Dane^  91  s.  1,  et  seq.  where  a  number  of 
eases  are  cited. 

Htn^cHiNsoN,  J.  delivered  the  opinion  of  the  court.  The 
eourt  are  equally  disposed  to  protect  the  bona  fide  assignee  of  a 
note  in  his  right  of  action,  if  any  such  right  exists  upon  the  note^ 
and  the  rights  of  the  signer  of  the  note  to  make  any  defence  that 
exists  before  he  has  notice  of  the  assignment ;  but  we  think  each 
must  attend  to  his  rights  in  proper  season,  and  not  by  letting  the 
proper  season  go  by  neglected,  so  pursue  his  rights  afterwards  as 
unnecessarily  to  embarrass  the  rights  of  the  other  part}s  and  more 
e^)ecially  the  rights  of  a  public  officer.  In  this  case,  when  the 
note  was  sued,  the  defendant,  Idmpsonj  ought  to  have  made  his 
defence,  whether  it  were  an  ofiet  or  discharge  from  Jennisoriy  be* 
fore  judgment  against  him.  The  suit  was  then  under  the  care  of 
Austin^  the  assignee,  and  he  would  have  had  opportunity  to  meet 
this  defence  and  show  it  unjust,  if  he  could.  But  Lampsoriy  in* 
stead  of  thus  preferring  his  defence  where  Austin  could  know  and 
meet  it,  takes  his  judgment  in  hb  action  against  Jennisonf  of 
which  action  Austin  was  probably  ignorant,  if  not,  he  had  no  right 
to  appear  in  it ;  and  while  Austin^s  execution  is  m  the  hands 
of  the  sheriff,  he  procures  a  discharge  from  Jennisony  by  off- 
setting judgments,  and  shows  this  discharge  to  the  sheriff,  and 
forbids  his  proceeding  with  the  execution,  while  Austin^  whose 
ownership  was  known  to  Lampscn  long  before  his  suit  up- 
on the  note,  asserts  his  right  to  control  the  execution  and  directs 
the  sheriff  to  proceed.  He  follows  the  direction  ofAustiny  levies 
opona  waggon  otLampsanf  ibr  which  he  brought  his  action  ottre^ 
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*iftider&es6circtimstances,tbe  sheriff  did  (Grand  We,  Jan,i888» 
Hght  in  obeying  j^t^a'n.  JLamjp50nfaadneg-  ^XMi||f«#fi  vs.  Fhieher, 
tected  his  defence  till  the  note  bad  passed  into  ajudgment,  which 
warranted  the  execution^which  wns  prima  facte  a  good  authority  tO> 
lake  the  waggon.  Lampson  had  do  right  to  stop  the  course  of  tbi9 
execution  by  a  discharge  merely  from  /<ennifon,whO|  as  Lampioi^ 
Knew,  had  conveyed  the  note  to  Ausiiiu  If  he  would  stop  the  pro<* 
^ess  of  the  execution  in  this  stage  of  it,  he  must  resort  to  his  audita 
querela  in  which  the  merits  of  his  claim  may  be  tried,  and  his  honda 
to  prosecute  wiU  keep  good  and  ^e  the  rights  of  Austin  whilo* 
^e  matter  is  in  litigation.' 

In  the  course  taken  by  Zomp^on,  Fkicher  must  either  obey  pr 
i^tsobey  a  regular  and  legal  execution  at  the  peril  of  deciding  cotr-*-. 
rectly  a  dispute  between  Austin  and  Lampson  about  the  defenca 
which  Lampson  had,  but  did  not  make,  to  the  npte  assigned  ta 
Austin.  If  he  decided  thiis  point  wrong  and  obeyed  the  process, 
itampson  treats  him  as  a  trespasser.  Khe  decided  the  same  point 
wrong  and  disobeyed  the  process,  Austin  has  his  action  in  the 
name  of  Jennison  for  such  neglect* 

It  will  not  do.  to  sanction  a  course  which  necessarily  pltoes  a 
sheriff  in  such  a  dilemma.  When  a  discharge  is  shown  to  a  sheriff 
from  the  person  who  b  the  owner  of  the  debt,  and  the  sheriff 
ki^pws  him  to  be  the  owner,  and  has  no  doubt  about  the  fairness 
of  the  discharge,  if  the  sheriff  should  proceed  with  the  exeoutioa 
regardless  of  such  discharge,  he  would  probably  be  considered  ft 
trespasser.  But  he  must  not  be  so  cansidered  in  the  present  case. 
He  was  not  obliged  to  take  the  responsibility  of  disobeying  both  die 
durectionsof  v2ta^t»,who  gave  him  tbeexeeution,  uidthe  precept 
of.the  execution  itself.  See  2  Con.  R.  700,  Luddington  vs.  Fed:. 
The  judgment,  therefore,  of  the  •  County  Courft  which  was  in  fk** 
vor  of  the  sheriff,  is  affirmed  with  ad^tonal  cost. 

Hector  Adams ^  and  Sw^^  for  plaktiff  m  error. 

Blodget  and  Atten,  for  defendant  im  error* 


■*%>^0^'v- 


Evficut^fteJ PhUjf^ Loop "nJl^biimirairiitrf Joseph B.  Loop. 

Tbat  lafiucj  wm  not  prottet  an  txteator  in  a  fraudulent  azecution  of  his  trasu 

This  was  an  appeal  taken  from  the  decree  of  the  "Court  of 
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GranMile,  JAnuary,  WJB.       J  Prdbate,   idativetdthe 

}ha.P.LoopyB,tLdm,j.B.Loop.^  existing  betweeD  the  two  estjiied. 
The  accounts  had  been  sent  to  an  auditor  who  made  a  detaik 
ed  report  to  this  court,  to  which  exceptions  were  taken. '  X 
great  portion  of  the  report  «id  papers  in  the  cause  have  no  direct 
relation  to  any  prbciple  now  to  be  decided ;  but  only  to  Tarioif 
items  of  the  accounts,  some  of  which  fall  within  those  principlee, 
and  others  are  at  rest  without  any  exception  to  the  auditor's  de^ 
cision.  The  history  of  the  transactions  of  the  parties,  so  far  ab 
need  now  be  mentioned,  is.  That  Philyer  Loop  was  in  trade(, 
and,  about  a  year  before  his  death,  took  into  parmership  his  son 
Joseph  B.  Loopj  who  was  a  mmor,  about  eighteen  or  nineteen 
years  of  age.  After  this  partnership  had  existed  about  a  year, 
PkUyer  made  his  will,  and  soon  after  died*  In  his  will  he  be- 
queathed as  follows,  to  wit :  *^  The  other  two  thirds  of  my  proper- 
ty I  give  and  bequeath  to  my  children  above  mentioned,  equal^ 
forever,  with  this  exception,  that  is,  Joseph  B.  Loop  is  to  have 
9ne  half  of  the  profits  in  trade  while  in  company  with  me  for  nh 
bout  a  year  past,  the  other  half  of  the  profits,  and  the  whole  stock 
4s  to  be  considered  my  property.^  He  made  the  said  Joseph 
B.  LoopyZnd  Lewis  Sowles  and  Wm.  L*  Sotdes^  his  executosfi, 
who,  after  his  death,  proved  the  will,  be.  Joseph  B.  Loop  car- 
tied  on  the  trade  in  the  store  and  acted  as  executor  till  sotne  time 
after  he  was  of  age,  collecting  debts  and  paying  out  money  in  sat- 
isfaction of  debts,  in  whole  and  in  part.  After  this  he  died,  and 
the  defendant  took  administration  of  his  estate.  The  questions 
now  principally  litigated  were,  whether  Joseph  B.  Loop  is  enti- 
ded  to  the  whole  profits  of  the  trade  during  the  partnership,  oronr 
ly  half  of  the  same,  by  virtue  of  the  above  clause  in  said  will? 
Also  whether  the  infancy  of  said  Josqph  B.  Loop  shall  screen  him 
from  accounting  for  the  stock  in  trade,  and  any  share  of  the 
profits  belonging  to  the  said  PkUyer  Loop  at  his  decease  ? 

The  counsel  for  the  defendant  contended.  That  the  decision  of 
the  auditor  overruling  the  defence  of  infancy,  was  dearty  incor- 
rect. The  stock  in  trade  was  the  jomt  property  of  the  two  part- 
ners, and  ^e  infancy  of  /*  B.  Loop  discharged  him  firom  his  lia- 
bility for  the  partnership  debts,  and  his  own  debt  to  the  firm,  ao 
fafasthesame  wasnotfornecessanes*     The  audiUNr,  bawevfiTi 
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iMk  mlgeotedthe  eMte  of  J*  B.  i  Gcftod*lt]«,JanuMyil828. 
Lmfp  to  the  full  extent  of  all  these  }  Xas.  P.  Loop  wZTdm.  J.  P.  Loop. 
daimsy^  without  any  sufficid&t  confirmatioa  of  his  liability  fay 
J.  B.  L60pj  after  arriving  at  full  age.  A  part  payment  of  a  debt 
JCODtracted  in  infancy  is  not  a  confirmation  without  an  express 
.pfomise  to  pay  the  balance :  much  less  is  the  mere  settling  (^ 
•partnership  accounts  to  a  trifling  amount,  as  in  this  case ;  That 
Ae  report  ought  to  have  shown  what  particular  acts  were  done 
.fay  /^  B.  Loapf  after  he  arrived  atfuU  age,  and  not  show,  general- 
ly, that  he  setded  some  accounts  and  njade  some  payments,  Sec 
Otherwise,  the  court  must  remain  in  doubt  whether  such  acts 
were  sufficient  to  amount  to  a  confirmation  and  a  waiver  of  the 
privilege  of  infancy.  The  defendant  msists  that  the  estate  of  /• 
B^  Loop  is  made  to  answer  for  certain  claims  twice — once  as 
surviving  partner,  and  once  as  executor  of  P.  lioop.  The  coun- 
sel ako  contended,  that  the  estate  of/.  B.  Loop  is  wrongfijUy 
charged  with  one  half  of  the  profits  of  the  partnership-^for  that 
by  ^e  win  of  P.  Loop  and  the  character  of  a  partner,  /.  B.  Loop 
was  entided  to  the  whole  of  said  profits. 

'  The  counsel  for  the  plaintiffs  contended,  1st  That  from  the 
will  it  is  evident  the  tesutor  intended  that  /.  B.  Loop  should  have 
but  half  of  the  profits  of  the  trade  of  the  firm  oiP  Loop  fy  Son. 
And  when  this  language  of  the  testator  is  taken  in  connexion  with 
the  facts,  that  /•  B.  Loop  was  a  minor  during  the  existence  of  the 
'partnership,  that  he  put  no  capital  into  the  stock  of  the  firm,  and 
that  there  were  no  written  articles  of  partnership,  it  appears  to  be 
an  irresistable  mference  that  the  testator  would  be  understood  as 
making  a  simple  declaration  of  the  rights  of  himself  and  partner. 
This  construction  is  warranted  by  sound  principles  of  law  :  for  the 
court  will  resort  to  extrinsic  evidence  to  explain  the  interest  of  the 
t^\BXor.—2RfAerti  on  WiUs  16,  23.-6  Term  R.  676,TAoi?ifitt 
vs.  Thoma$.—l  Sw.  Dig.  466.-2  Sw.  Dig.  97.  But  if 
by  sound  construction  of  the  will  and  the  nature  of  the  partner- 
ship, /•  B.  Loop  is  to  recieve  all  the  profits  of  the  firm  of  P. 
Loop  4r  9onf  yet  the  defendant  cannot  in  this  action  retain  any 
thing  more  than  the  share  which  belonged  to  J.  B.  Loop^  as  sur- 
viving partner.  If  the  administratrix  of  /•  B.  Loop  should  be  per- 
miMd  to  retain  the  effects  in  her  bands  in  aatisfactionof  a  legacy 
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•rftud  Itle«  Janaarjf  18S8.  i  ^ven-  tO  J-  B.  Loop,  it  wif^i  da- 
fi«.  P.  L^op  ^dm  /.P-  Lo^.  ]  feat  ihe^  rights  of  the  ci editors  and 
other  legatees. 

2.  Infancy  cannot  be  pleaded  in  bar  of  the  account  before  the 
auditor.  But  if  the  defendant  could  avail  herself  of  that  plea,  it 
should  have  been  pleaded  m  bar  of  the  acdon  before  judgment  to 
account,— 3 fF&on  73,  Godfrey  vs.  Saunders.--Cro.Eliz.  830. 
—1  Bacon  Abr*  21.— Cro.  Car.  ll^.-^Strange  68.— Cotq?. 
728.— 1  Com.  Dig.  123-26.-1  Sw.  Dig.  726.  Butif  it  can 
be  pleaded  before  the  auditor,  it  is  no  bar  to  an  action  of  account 
against  the  defendant,  as  administratrix  on  the  estate  of  the  exe- 
cutor, if  it  appear  that  the  Executor  was  17  years  of  age  whep 
he  took  upon  himself  the  execution  of  the  trust.— 6  Co.  24,  jRti*-' 
BeWs  ca8e.^Bings  oninfancy,  78.  The  administratrix  of  ^.  B.  Loop 
is  estopped  from  pleading  that  he  was  an  infant  in  bar  of  the  ac- 
count against  him  as  executor.  This  subject  has  been  adjudica- 
ted upon  by  the  Judge  of  Probate,  in  granting  letters  testamentary 
to  /.  B.  Loop ;  and  this  adjudication  is  final  and  conclusive  on  aU 
parties,  unless  appealed  from.— ToZ.  on  Ex.  77. — 3  Term  JB, 
125,  AUen  v$.  Dundas.-^!  SaUc.  38,  Blackborough  vs.  Davits 
—2  Bac.  M.  398.  J.  B.  Loop,  after  he  became  of  age,  ratified 
and  confirmed  all  his  acts  done  as  executor  while  a  minor. — Bing. 
onlnfancy,  67, 71, 1 13. — Powell  on  Contracts^  55.  An  infant  cai 
be  a  partner  in  a  mercantile  transaction.— 1  MonU  on  Partner* 
ship  167-9.-2  Id.  268.— 14  East.  210,  Teedvs.Elworthy.^ 
1  Stark*  R.  26,  Qlassop  YS.Colman.  On  the  dissolution  of  the 
partner^p  by  the  death  of  the  adult  partiier,  the  effects  of  the 
partnership  pass  by  operation  of  law  into  the  hands  of  the  survi- 
ving partner ;  and  these  efiects  are  liable  in  his  hands  for  the  part- 
tiership  debts,  though  he  may  not  be  personally  liable  for  diese 
debts:  yetif  on  Coming  of  age^e  retain  in  his  hands  the  partnership 
effects,  pays  part  of  the  debts  of  the  firm,  makes  partial  payment 
on  other  outstanding  debtSi  and  collects  the  debts  due  to  the  firm } 
this  is  a  confirmation  and  affirmance  of  all  his  contracts  as  parmeri 
and  makes  him  personally  liable  for  the  debts  of  the  firm. — ToU 
ler  on  Ex.  454  and  authorities  there  cited.-^2  Mass.  R.  120, 
WaJes  vs.  WiOard.-^ToUer  120.— Potce?  on  Contracts,  55.rr 
aBurr.  1802. 
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H0T€HINSOK>    J*     ddivared  i        Grand  Isle,  January,  18^ 

Ibe  opinion  of  the  court.  The  (  £«,  p.  i^eep  vs.  adm.  J.  B.  X#«p. 
court  have  considered  the  arguments,  of  counsel  and  have  come 
to  the  conclusion  to  accept  the  report.  The  terms  of  the  part-* 
nership  do  not  any  where  appear.  It  does  not  appear  that  Joseph  • 
JB.  Loop  was  to  have  half  of  the  profits  of  the  trade,  aside  from 
the  will.  And  he  bebg  a  minor  at  the  time,  his  services,  prima 
faeUy  belonged  to  his  father.  But,  it  is  probable  there  was  an 
understanding  between  them  that  the  young  man  was  to  have  half 
the  profits :  but  he  was  furnished  with  no  evidence  of  it.  And  the 
farther  furnishes  the  evidence  by  the  will,  and  at  the  same  time, 
to  show  conclusively  that  th»  is  the  half  he  mentions  in  his  wiU, 
he  adds,  **the  other  half  of  the  profits  and  the  whole  stock  are  to 
**  be  considered  ray  property."  That  is,in  dividing  the  estate  it  is 
to  be  so  considered.  This  is  the  only  fair  construction  of  that 
clause  of  the  will.  The  auditor  bus  done  riglit,  therefore,  in  allows 
ing  the  estate  of  Joseph  B.  Loop  one  half  only  of  the  profits  of 
eaid  trade.  With  regard  to  the  infancy,  ihe  facts  found  andre- 
|K>rted  by  the  auditor  showing  the  acts  of  the  said  Joseph^^Aer  he 
became  of  age,  are  rather  too  vague  to  warrant  the  conclusion 
ttrawn,  aside  from  his  character  of  executor.  But  in  that  char- 
acter he  held  all  the  property  he  has  now  to  account  for,  from  his 
father's  decease  till  his  own.  It  was  his  duty  to  act  the  part  of  a 
fiedthful  executor  in  severing  this  property  of  bis  father  from  his 
own,  and  keeping  it  safely,  ready  to  account,  and  a  breach  of  this 
trust  can  never  be  covered  by  infancy.  The  auditor  has  done 
right  in  holding  him  to  account,  the  same  as  though  as  he  had 
been  of  full  age.    The  report  b  accepted  in  ioio. 

SmaUey  and  Adams^  for  plaintij^. 

JSrovm  and  Roycsj  for  defendant. 


A]>]>isoN  CouNTT,  January  Tsrv,  1828. 
fVtUiam  White  vs.  Dudky  Everest. 

That  a  line  made  by  the  proprietors  in  the  first  division  of  the  tpwn  into  lots 
aboTe  thirty  years  ago,  is  conclusive  as  a  division  of  such  lots:  but  a  line  run 
if  tbe  agraeoMol  of  two  owners  of  the  lots  is  not  thus  conclusiv/;  but  mmf 
be  weighed  by  the  joiy  So  ooooectHA  with  otbef.  tettiniDoy  tending  to  ceofirm  it 
M  a  ilivif  ion. 
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Xkftf  a  ptfnoD.iifli  it^mtid  in  tte  smi;i  boc  wko,  \n  point  of  initreit  !•  m#to4  4#» 
ftndant,  cannot  b«  e^iopalted  te  tcstiff  for  th«  plaintiir  in  fbe  suit. 

•'  Tn  questbns  decided  in  this  case  appear  in  the  Mowing  bill 
tf  exceptions  allowed  at  the  County  Courts  to  wit ;  *'  This  is  ka 
^  action  of  ejectment  to  recorer  the  seizin  and  possession  of  teb 
^'  acres  of  land  m  the  township  of  AdAison^  and  described  as  pari 
^ofhi  JV*o.  24  in  the  second  division  cf  the  QOOO-^tcre-tract^  so  cat- 
^kd.    Plez  J  general  issue.'   Verdicty  not  gutUy^r 

*'  On  the  trial  the  phdntxflTreEed  upon  making.  ouC  a  tide  to  the 
^premises  in  question  by  deeds  of  conveyance,  and  by  an  undis- 
^*  turbed  possession  of  the  premises,  previous  to  the  ouster  by  the 
**  defendant,  for  fifteen  years.  It  became  a  material  question  in 
^  the  case  to  detenmne  where  the  J^Torih  line  of  lot  no.  24  should 
•<  be.  The  plaintiff  introduced  evidence  tending  to  prove,  that 
<'  the  said  8000-acre-traet  was  surveyed  and  allotted  under  the  df- 
**  rection  of  the  original  proprietors  of  the  same,  between  the 
«*  years  1786,  and  1787, — ^diat  a  tier  of  lots  in  said  tract  was 
•*  then  laid  out,  of  which  said  lot  No.  24  was  one,  from  south  to 
'**  north,  from  No.  16  to  25,  inclusive, — and  that  the  division- 
^  lines  of  said  lots  were  not,  generally,  run  at  that  time  by  the  sur- 
**  veyor,and  particularly  the  division-lines  between  lots  24  and  25. 

"  The  defendant  mtroduced  evidence  tending  to  show,  that  the 
*^  division  lines  between  said  lots  24  and  25,  and  also  between  22 
«<  and  23,  were  run  at  the  time  of  the  original  survey.  The  plain^ 
«'  tiff  also  introduced  evidence  tending  to  shew  that  in  1794,  one 
*^*  KeUogg  was  the  owner  of  lot  25,  and  one  VaUance^  one  of  the 
*' original  proprietors  of  said  tract,  owned  lot  24;  that  said  VaUance 
*•  deceased  nearly  20years  ago— that  during  that  period,  VaUanee 
"  declared  that  he  and  said  Kellogg  had  run  a  division-line  between 
**  said  lots,  which  sdd  line  was,  a  few  days  after,  traced  through 
^*  by  John  JBrarm,and  that  the  same  was  then  a  new  rme,recendy 
^<  marked,  and  the  same  witness  testified  that  on  clearing  the 
"^land  in  1795,  he  discovered  an  old  line  marked,  running  par- 
^allel  with,  and  about  12  rods  south  of,that  line ;  that  in  the  year 
*  1797,  Timothy  Harris  "^^s  the  owner  of  lot  25,  and  JohnHar- 
'^m  was  the  owner  of  lot  24.  By  agreement  of  said  Harris,  10 
*<  acres  off  the  north  side  of  bt  24  was  to  be  set  off  to  said  Timothy, 
^<*and  die  same  was  set  off -by  tiidm  from  the  nordi  sideof  sttid 
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**H  tridng:  iheliiie  said  to  be  hm  by  said  <  AWUon,  J«i,  im. 
**  FaUaritemiKellogg  as  the  north  line  of  said  (  White  \a.  Evemt^ 
^Mot.  At  the  lime  the  said  10  acres  was  set  o£Q  as  aforesaid, 
f^the  said  John  was  in  possession  of  said  lot  24  under- the  ^ssiii;^ 
'^ance  that  a  tide  to  said  lot  would  be  made  out  to  him^  and  sqoa 
^'after,  viz.  on  the  30th  of  November,  1797,  a  deed  was  executed 
<<  to  him  by  said  ValUmce  of  lot  33,  as  also  of  lot  24,  with  tbo 
<'  exception  of  1 0  acres  off  the  north  side,  of  lot  24,  that  said  Jah$k 
\^  comioued  to  occupy  the  said  lot  to  the  line  of  the  10  acres  set  off, 
'^  as  aforesaid,  uoul  the  year  1810,  when  he  conveyed  the  said  loty 
*'  with  the  exception  of  the  10  acres,  to  the  plamtiff,  who  posses** 
^'  sed  the  same  to  the  time  of  the  commencement  of  this  suit.-^ 
*^  The  plaintiff  urged  ou  the  trial,  that  the  agreement  of  the  first 
"  owners  of  the  said  two  lots,  in  establishing  the  divisbn-Iine  of 
^  said  lots  in  manner  aforesaid,  and  whiph  was  acquiesced  ip  by 
"the  owners,  Irom  1797  to  1808,  when  the  first  interruption  waa 
"  pretended  to  have  been  made  to  the  possession  of  the  said  JoAtt 
"  Harris^  as  aforesaid,  was  conclusive  evidence  of  the  division? 
V  line  between  the  said  two  lots  being  established  in  law.  Tho 
**  court,in  their  charge  to  the  Jury  upon  this  point  instructed  them^ 
'*  that|if  in  the  original  allotment  and  survey  a  line  had  been  aclr 
^'  ually  run  and  marked  between  lot  24  and  25,  that  niust  be  con- 
l*  sidered  the  true  line  between  the  said  lots  :  that  a  verbal  agreer 
"  ment  between  the  owners  of  said  two  lots  to  mark  and  establish 
''  the  division*line  of  said  lots,  and  the  same  being  done  under 
"  such  agreement,  would  not  be  conclusive  upon  t^eir  respective 
**  rights,  or  binding  on  either  owner ;  but  that  the  evidence  of 
*'  such  agreement  and  line  so  made  was  proper  evidence  to  go  to 
"  the  jury  for  them  to  give  the  fact  that  weight  upon  the  whole  evi« 
.  *'  dence  as  they  shonld  think  proper. 

"  Upon  the  trial  the  defendant  introduced  evidence  tending  to 
<«  prove  that  in  1812  one  Zadock  Everest  ploughed  and  sowed  a 
'•'  small  piece  of  oats  on  said  disputed  premises.  The  plaintiff,  to 
**  do  away  that  evidence  of  interruption  to  his  possession,  introdup 
**  cod  the  said  Zadock  as  a  witness,  and  offered  to  prove  by  bioi 
^that  he  obtained  permission  firom  the  plaintiff  to  sow  said  oats.-^ 
'^he  defendant  objected  to  compelling  said  witness  to  testify,,  it 
^appearing  diat  the  said  Zadock  was  the  real  par^-defendant  in  ths 
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Addison,  Jatk.  1S28.  J  ^«  suit,  and  claimed  to  be  the  owner  of  said 
fFhite  vs.  Everest.  )  "  disputed  premises  at  the  time  of  said  ouster^ 
*'  and  stiO  claimed  to  be  the  owner  of  the  same. :  the  said  Dudlejn 
^Everest  being  in  possession  under  him  and  defending  in  his  said 
**  Zadoek's  Tight :  whereupon  the  court  decided  that  the  said  Za^ 
<^  dock  was  not  obliged  to  testify  as  a  witness  in  the  case.  Tb 
*<  which  decision  and  charge  the  plaintiff  excepts,  and  moves  &at 
**  the  aforesaid  questions  of  law  may  be  placed  upon  the  recordi^ 
**  and  may  pass  to  the  Supreme  Court  for  a  final  decision,  and 
*'  that  the  court  will  order  execution  to  be  stayed. 
"  Allowed,  by  R.  Swnnek,  Ch.  Judge." 

The  counsel  for  the  plaintiff,  in  support  of  his  exceptions,  con;* 
tended.  That  evidence  of  what  deceased  persons  have  said  in  re* 
gard  to  boundary  lines  is  proper  :  and  the  testimony  of  what  Fb& 
lance  said  connected  with  the  discovery  of  the  same  line  by  Hatv 
m,is  enough  to  shew  that  as  early  as  1794  VaUance  snd  Kelloggf 
(he  owners  of  lots  24  and  25,had  agreed  upon  and  run  the  divisioci 
line  which  the  plaintiff  now  claims.  Whether  there  was  any  division 
tine  run  by  the  surveyor  before,  and  where  it  was,  if  run  at  aD, 
Was  doubtful,  as  appears  by  the  case.  In  1797  John  and  Timothif 
florm  had  become  the  adjoining  owners  of  lots  24  and  25,  and  they 
recognised  the  same  line,  and  divided  their  land  accordingly.  U 
appears  that  these  adjombg  owners,  and  their  grantees,  possessed 
according  to  this  line  13  years,  without  the  slightest  interruption^ 
and  up  to  the  present  time,  without  any  other  than  an  occasional 
interruption  by  the  defendant,  which  was  not  known  to  the  plainer 
tiff.  After  this  agreement  by  the  owners  as  to  the  line  and  suIh 
sequent  possession,  they  ought  to  be  estopped  from  setdng  up  any 
other.  In  other  words  it  should  be  taken,  as  conclusive  evidence 
of  the  place  where  the  line  ought  to  be.  When  the  contract  by 
which  a  lot  of  land  is  conveyed  is  put  in  writing  and  recorded,  the 
whole  object  of  the  statute  of  frauds  is  accomplished.  The  actual 
locatioaor  running  of  the  boundary  lines  b  never  put  in  writing  or 
on  record  :  as  to  this,  parol  evidence  is  admissible.  And  actual 
divisions  by  adjoining  owners,  or  indeed,  any  parol  agreement  tHkt 
relates  merely  to  Jhe  ascertainment  of  the  place  where  the  lind 
runs,  ought  to  be  binding.  It.  is  well  settled  in  England  and  in 
Jfew  Torkf  that  an  award  of  arbitrators  upon  siich  a  subject  pre« 
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•        •     •  *  f     '  *  I 

'Eludes  either  party  from  subsequently  dispu-  (  AddtsoD,Jaa.  1898. 
ting  what  is  thus  decided  b^^e  arbitrators.    An  (  vrhUe  ▼•!  Everesi 
award,  in  its  nature,  is  no  more  binding  than  an  agreement.    Th^ 
parties,  when  they  agree  that  a  line  is  in  a  particular  place,  are  as 
much  bound  as  if  they  agree  that  A  shall  say  where  it  is,  and' A 
says  that  it  is  in  that  place. — Adams  on  Eject.  89. — 3  Easty  15, 
Morris  vs.  Rosser. — 1 5  Johns.  197,  SeUick  vs.  Adams.   The  case 
€S  Jackson  eaud&n.  vs.  VancorUar^  11  Johns.  133,  is  exactly  in 
point  with  the  present  case.    In  that  case,  the  court  say  "The 
'^parties  themselves  ought  to  be  the  best  judges  o\  the  boundaries 
^  of  their  own  lands ;  and  after  they  have  deliberately  setded  a 
"  boundary  line  between  them,  it  tirould  give  too  much  encourage- 
"  ment  to  the  spirit  of  litigation  to  look  beyond  such  setdement  and 
♦*  break  up  the  lines  so  established  between  them.'*    hJackson  vs: 
Harder,  4  Johns.  212,  it  was  decided  that  among  tenants  in  com- 
mon, whose  titles  are  distinct,  p)Sirol  divisions,  followed  by  poBses* 
sion  accordingly,  are  binding.    Jn  Jackson  vs.  Ogden,  4  John* 
$on,  143,  Judge  Spencer  says,  "that  parties  whose  rights  to  real 
"  property  may  be  perfect,  and  tfie  boundaries  of  which  maybe  sus- 
**  ceptible  of  certain  and  "precise  ascertainment,  may,  by  their  adts, 
^' conclude  themselvesby  establishing  other  ^different  boundaries.'* 
Zadock  Everest  ought  to  have  been  admitted  as  a  witness.  He 
was,  m  no  sense,  a  party  to  the  suit,  and  not  even  cited  or  trouch'^ 
ed  to  defend.    It  appeared,  to  be  sure,  that  he  claimed  to  own  the 
land,  and  that  Dudley  Everesi  went  into  possession  under  him 
tmd  defended  by  his  title.    The  most  that  could  be  made  of  thid 
would  be,  that  Dudley,  if  beaten  in  this  suit,  could  collect,  in  an- 
other suit  against  ZodocX;,  what  he  lost  in  this ;  though  there  was  n6 
evidence  even  of  such  a  contract,  at  most,  it  gave  to  Zadock  an 
interest  in  the  suit,  but  m  no  sense  made  him  a  party.    To  com-" 
pel  him  to  answer  might  be  the  means  of  charging  him  with  & 
debt ;  but  this  would  not  be  an  excuse  even  for  hini. — Phil.  Evk 
208,  and  note. — Peake^s  Ev.  1 93,  note.    Although  it  Was  former^ 
ly  contended  that  the  witness  himself,  in  such  case,  coUld  rellisd 
to  testify,  yet  it  was  never  supposed  that  a  party  could  complain) 
because  a  witness  was  called  to  testify  against  his  own  interest.  Yet 
the  objection  m  this  case  came  from  the  party.   Zadock  Everest  had 
no  right  to  place  Dudley  in  a  situation  to  be  sued,  and  thus  de- 
prive die  plaintiff  of  his  testimomy,  and  attiie  same  dme  of  h\% 
own,  on  the  ground  that  he  was  the  party.    The  plaintiff  coidd 
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Addison,  Jan.  1828.  i  not  give  in  evidence  tbo  admissions  of  Zadock 
Wbit9  Tt.  EveruL  >  as  a  party  to  \k»  3mt^  nor  would  his  release  to 
the  plaintiff  have  settled  or  stopped  the  ^i4t  He  was  indeed,  in 
no  sense,  a  party  tQ  the  suit.  All  ihat  can  be  said  is  that  his  tide 
d^piended  on  the  same  question  then  in  issue,,  which  is  frequent- 
ly the  case  with  witnesses. — 15  Mass.  fi.  223,  Builer  vs.  Damon. 

Argument  of  counsel  Jbr  defendant.  Two  exceptions  are  ta.- 
ken  by  the  plainuff  in  this  case  to  the  decision  of  the  court  on  tri- 
al. The  first  relates  to  the  charge  to  the  jury  upon  the  subject  of 
the  line  run,  or  supposed  to  be  run,  by  KaUogg  and  Vallance^  aQ<l 
the  other  to  the  rejection  of  the  testimony  of  Zadock  Everest. 

As  to  the  first  exception,  it  is  proper  to  premise  that  there  is. 
nothing  in  the  statement  of  the  case,,  and^  bdeed^  nothing  occur- 
red  on  trials,  to  justify  the  charge  called  for  by  the  plaintiff,  nor  tQ 
require  the  charge  of  the  coun  tp  the  extent  tp  which,  from  the 
statement  of  the  case,  it  might  b^  understood  tp  ga»  If  the  own^ 
exs  of  adjoining  lots  procure  the  division  line  to  be  run  between 
them  with  the  view  simply  of  ascertaining  where  the  original  lipe. 
may  be,  althou^  it  may-  be  done  by  mutual  consent,  still  it  in 
most  clear  that  they  are  not  bound  by  it,  if  it  should  appear  thaj( 
such  running  b  incorrect,  and  does  not  accord  with  the  original 
line.  If,  however,  this^  should  be  done  as  a  matter  of  compro- 
mise with  a  view  to  establish  a  certain  line,  right  or  wrong,  and  to 
terminate  a  dispute,  it  would,  to  say  the  least  of  it,  present  a  ve* 
xy  different  question.  The  charge  might  be  understood,  in  the 
terms  in  which  it  is  expressed  in  the  exceptions,  to  decide  that, 
even  in  the  latter  case,  the  parties  would  be  bound.  Whether,  if 
it  be  so  understood,  it  is  correct  or  not,  is  not  material,  unless  it 
should  appear  from  the  evidence  that  s^  charge  upon  this  point 
was  called  for.  It  is  a  settled  rule,  that  if  the  court  inadvertently 
charge  upon  a  point  not  arising  put  of  the  ease,  a  n^w  trial  will 
not  be  granted  upon  the  ground  that  the  charge  in  that  respect  is 
erroneous.  The  question  then  is,  what  charge  was  proper  and 
pertinent,  upon  the  facts  detailed  in  the  case  ?  The  evidence  is 
tfiat  Vallanccy  in  1794,  being  the  owner  on  one  side  of  tbe  dis- 
puted line,  stated  to  the  witness  that  he  and  KeUoggj  the:  owner 
OB  the  odxer  side,  run  the  division  lin<a»  &o.  The  first  objectifin 
to  this  is,  that  it  is  not  legal  evidence  of  ibe  iaet  that  die  line  was 
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^ttmbythem.  It  is  hearsay  merely,  and  al-  (Addiwn,- Jan.  1828. 
though  may  bfe  admitted  with  respiect  to  ancient  }  White  v«.  Everett. 
boiindaries,  d^  the  time  elapsed  istoo  short  to  admit  of  the  appl!'- 
tation  of  that  nile.  The  iule  should  be  applied  only  in  those  ca- 
ses where  from  the  lapse  of  time  it  may  be  fairly  presuified  thatth^ 
witness,  originBlty  acquainted  with  the  fact,  cannot  be  found.  In 
the  second  place,  the  declarations  df  f^allance^  even  if  evidence, 
prove  no  more  than  simply  the  tunnbg  of  the  line,  tt  is  not  sta- 
led, nor  can  it  be  inferred  from  his  statement,  Aat  the  line  thu^ 
tun  was  Agreed  upon  and  established  by  them  as  and  for  the  tm^ 
line.  Whether  the  same  might  be  correct  or  not,  the  only  ques- 
tion therefrom  arising  upon  this  evidence  is,  whether  the  merfe 
tunning  of  the  line  with  a  view,  as  must  be  intended,  to  ascertain 
the  true  line,  istobetjonsidered  conclusive  upon  the  patty  ?  UpoA 
this  question  there  can  be  no  doubt.  And  if  the  court  went  further,and 
charged  as  to  the  effect  of  a  supposed  agreement  of  Which  ther& 
was  no  evidence,  the  charge  is  to  be  considered  as  n-relevant  and 
immaterial.  But  the  charge,  m  the  terms bf  it,  may  be  supported. 
J£  the  Ime  had  been  settled  by  deed,  the  parties  would  undoubt- 
edly have  been  bound  5  or  if  no  original  line  had  been  run,  peN 
tiaps  the  one  agreed  upon  by  the  parties  must  be  taken  from  ne- 
cessity to  be  the  true  line.  But  if  there  was  an  original  line,  and 
the  new  line  was  variant  from  that,  the  parties  Could  not  be  bound 
by  parol,  aa  the  agreement  would  operate  as  a  Conveyance, 
and  would  be  within  the  statute  of  frauds.  Besides, both  the  pat- 
ties in  this  case  held  through  intermediate  conveyance  from  P^aU 
lange  and  Kellogg,  fa  coold  notbe  bound  by  any  agreement  of 
thdrs,  whether  committed  to  writmg  or  recorded.  A^ain,  if  two 
pardes  do  agree  upon  a  Une,  supposing  it  to  be  a  true  line,  yet  if 
by  mistake  in  the  boundaries,  dr  inaccuracy  in  running,  it  should 
prove  not  to  be  so,  the  parties  would  not  be  bound. 

The  second  exception  is  founded  on  die  rejection  of  Zadotk 
Everest  -as  a  witness.  The  case  states  tiiat  Zadock  tlverest  b 
the  real  party  defendant,  and  the  real  claimant  of  the  land.  It  is 
weBtablishedrule^ataparty  is  not  compellable  to  testify  in  hisown 
MS9.  This  rule  is  founded  on  the  most  substantial  reasons,  tvhich 
wply  as  w«H  to  this  case  as  if  the  sadd  ^adocft  had  been  the  nom- 

» iaal «  veil  a*  w«l  party.     Besides^  it  is  now  sctded  that  a  wit- 
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AAMtonninn^  1«S8. 1  ness  eannoc  be  oompeDed  lo  testify  against  hi^ 
mniuiZlsvereiL  }  OWD  interest.  The  interest  of  Zadoek  in  this 
ease  is  apparent,  and  it  certainly  was  .  not  competent  for  the 
]^aiptiff  to  call  upon  him  to  testify  for  the  purpose,  not  only  of  de<* 
jfeaung  his  own  claim  to  the  land,  but  also  of  subjecting  him  to 
Ihe  cost  of  the  suit. — Sw.  Ev.  77-78,— .PcoJfcc'*.  Ev,  185. 

HuTCHiifsoN,  J.  after  alluding  to  the  prominent  facts  in  th» 
^e,  delivered  the  opinion  of  the  court.  The  principal  business 
far  the  jury  was  to  ascertain  where  the  line  is  that  legally  sepa-> 
Wes  between  lot  24  and  25.  For,  we  must  understand  from  tho 
case,  that  the  plamtiff  owns  lot  No.  24,  and  the  defendant  lot  No«. 
25,  excepting  that  the  north  ten  acres  of  24  have  become  legally 
ttuched  to  No.  25.  If  it  were  not  so,  the  party  excepting  roust 
show  it,  jn  order  to  evince  that  the  deci^on  of  the  County  Court 
of  which  he  complains  is  incorrect.  Now,  the  plainuffcontends 
diat  the  defendant  has  gone  south,  and  evicted  him  from  a  second 
ten  acres  of  lot  No  24.  To  show  this,  the  plaintiff  has  endeavor- 
ed to  establish  a  line  so  located  as  to  answer  that  puqK>se  ;  and 
contends  it  was  the  ancient  division  line  made  by  the  proprietors. 
Or,  if  not,  was  made  by  agreement  of  the  owners,  and  acquiesced 
in  by  them  so  long  as  to  place  it  out  of  dispute. 

The  court  instructed  the  jury,  that  if  the  line  the  plamtiff  con- 
tends for  was  made  in  the  first  division  of  the  town,  it  must  be  con- 
sidered the  true  line  between  those  lots.  Had  the  jury  so  found 
the  fact,  the  plaintiff  must  have  had  a  verdict. 

The  acquiesence  in  the  line  made  by  agreement  of  the  parties 
falls  short  of  fifteen  years.  The  jury  were,  therefore,  correctly 
instructed,  that  this  line  so  made  was  not  conclusive  between  the 
parties.  If  it  had  been  so  made,  and  acquiesced  in  as  a  division 
line  fifteen  years,  that  would  have  rendered  it  conclusive.  An  a- 
greement  and  acquiescence  short  of  that  period  cannot,  of  them- 
selves, preclude  either  party  in  interest  from  claiming  a  true  di- 
vision as  other  circumstances  shall  dictate. 

The  second  question  relates  to  the  testimony  o{  Zadoek  EfH 
erst,  who,  it  seems,  was  unwilling  to  testify  for  the  plaintiff  to  a 
fact  T^hich,  if  proved,  would  have  made  that  the  plaintiff's  act, 
which  the  defendant  relies  upon  as  an  interruption  of  the  plaintiff's 
possesion.    The  court  refused  to  compel  Zadoek  to  testify,  and 
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the  plamtifF  excepted  to  that  decision.  It  ap-  (  A'ddiion,Jkii.ig» 
pears  by  the  case  that  said  Zadock  had  not  (  whue  ys.  Everetk 
merely  an  interest  in  the  question  contested,  but  an  interest  in  th^ 
cause  on  trial ;  in  fact,  that  he  was  really  the  defendant,  thougH 
■ot  nommally  so ;  the  defendant's  possession  being  as  that  of  i 
tenant  to  said  Zadock.  Observing  this  distinction  decides  di# 
question.  Zadock  ^can  no  more  be  compelled  to  testify  against  his 
interest,  when  his  interest  is  made  to  appear,  as  stated  in  the  case, 
than  if  it  appeared  of  record  by  his  being  made  defendant.  The 
plaintiff's  cotmsel  urge  the  hard^ip  of  the  plaiiltiff's  situation,  ad 
they  would  not  be  permitted  to  prove  Zadock^s  concessions  if  they 
made  for  plaintiff.  That  is,  probably,  a  supposition  for  the  sake 
of  argument.  Had  evidence  of  his  concessions  been  offered  and 
excluded,  that  would  have  presented  a  question  for  the  consider^ 
ation  of  this  court  which  is  not  now  in  the  case. 

Judgment  must  be  entered  on  the  verdict  with  the  cost  of  tbit 
motion. 

Batesj  for  the  plaintiff. 

Phelpsj  for  the  defendant. 


The  President  and  FeUomof  Middld>ury  College  vs.  Adnu:  of 
Freedom  Loomis, 

Evidence  is  admissible  to  show  that  a  subscription  is  unfairly,  or  fraudaleotljr 
obtained,  the  same  as  in  the  case  of  any  other  contract. 

A  discharge,  without  payment,  from  an  agent  clothed  with/txZ/  powers  to  settle 
as  be  shall  deem  for  the  interest  of  the  plain tifE^  is  binding  upon  the  plaintiff. 

Fictitious  subscriptions  obtained  for  the  purpose  of  affecting  other  subscribers, 
renders  void  those  that  come  afterwards ;  and  owing  to  the  particular  charao* 
ter  and  object  of  this  subscription,  renders  the  whole  uncollectable. 

This  was  an  appeal  from  the  decision  of  commissioners,  and  had 
been  tried  by  a  jury  in  the  County  Court  upon  a  declaradon  con- 
sisting of  three  counts  in  assumpsit.  The  state  of  the  pleadings 
need  not  be  noticed,  as  the  trial  proceeded,  without  objecdon,  as 
upon  a  proper  declaraion  to  suit  the  case,  and  non  assumpsit  pleaded. 
.  The  claim  was  presented,  and  is  now  prosecuted,  to  recover 
the  aniount  subscribed  by  the  defendants'  intestate  to  the  perma- 
nent fund  ofMiddlebury  College.  The  subscription-paper,  to 
Tvbich  his  name  was  subscribedi  was  as  follows: 
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Addtfon,  JtBttary,  18«.  2  «  We  whoBc  names  tre  hcreun- 
MiddUhury  CoU.  vt.  Adm^  Lomu.  ^  "  ^  subscribed,  feeling  an  bterest 
*^  fai  the  prosperity  of  Middlebury  College^  and  believing  that  thtf 
*'  present  funds  in  that  institution  are  inadequate  to  promote  an  ob* 
^*  ject  of  so  much  importance  to  the  cause  of  science  in  this  state 
**  and  neighborhood,  do,  for  the  purpose  of  aiding  to  establish  a  * 
<^  sufficient  permanent  fund,  severally  agree  to  pay  to  The  Presi" 
'*  dent  and  Fdlovos  of  mid  College^  the  sums  which  are  respect- 
<*ively  annexed  to  our  names,  in  six  years  from  the  first  day  of 
'*  Jimuary,  A.  D.  1616«  And  we  do,  for  the  consideration  afoce^ 
'^  said,  furdier  agree  annually,  on  the  first  day  of  January,  in  each 
**  year,  to  pay  to  the  said  PreMent  and  FeUowsj  the  interest  on  our 
*'  said  several  subscriptions,  fix»n  and  after  the  said  1st  day  of  Janu« 
«*ary,  A.D.  18ia* 

**  Provided,  however,  the  above  agreement  is  to  be  bindmg  on* 
'My  on  the  fedlowing  conditions,  to  wit:  That  a  sum  not  le^s  than 
*^  twenty  thousand  dollars  shall  be  subscribed  toward  the  above 
**  fund ;  that  the  principal  of  the  said  several  subscriptions,  whea 
**  paid,  shall  be  applied  and  established  as  a  permanent  fund,  the 
**  avails  of  which  shall  alone  be  appropriated  to  the  use  of  the  col- 
*'  lege ;  that  each  subscriber,  when  the  principal  of  said  sub^ 
**  scriptions  shall  become  payable,  shaU  have  the  right,  instead  of 
**  the  payment  aforesaid,  to  give  adequate  security  by  real  estate  for 
**  die  principal,  &c  for  the  continual  payment  annually  of  the  interest 
"  of  s£dd  subscriptions ;  and  that  as  soon  as  the  ssidPresident  fy  jPe^ 
**  lows  shall,  hereafter,  and  before  the  principal  of  said  subscript 
*<  tions  shall  be  payable,  receive,  by  donation  or  odierwise,  abotd 
*'  the  debts  now  due,  or  which  may  hereafter  be  due  firom  the 
<'  said  President  and  Fdlows^  for  erecting  and  comj^eting  the€oI« 
'<  lege  building,  a  sum  equal  to  the  whole  amount  of  the  sums  sub*- 
<*  scribed  to  this  contract,  the  said  President  andPdlows  shaS  re< 
^  fund  sQch  sums  as  shall  have  beeti  paid  for  the  interest  afore- 
**saitl,  and  shall  diachai^e  our  said  subscriptions,  and  on  the  re- 
^  ceipt  of  a  smaller  snm,  shall  discharge  said  subscriptions  in  pro^ 
^  portion  to  such  sutn  as  diall  be  received. 

<<  Given  under  our  hands  at  MidtUebwy^  this  20th  day  of  No- 
«vember,  A.  D.  1815> 

The  exertions  allowed  by  the  Judges  of  the  Coun^  Court,  af» 
X€it  referring  to  sakl  sabseriptioii»  proceed  as  folbws; 
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•^h  was  admitted  cm  trial  that  (       AMiiom  Januw^  1828* 
the  defendant's  intestate  subscrtb-  (Middlehury  CoU,Ys,jidm.Lo9miM, 
ed  the  sum  of  fonr  hundred  dollars,  and  noqueatkm  was  made  as- 
to  the  genuineness  of  any  of  the  other  subscriptions.     It  was  9lso 
admitted  that  the  subscript^  was  etrculated  and  the  signatures 
detained  by  Dr.  Davis^  then  Premdent  of  said  College.    With 
the  subscription}  the  plainti^  also  ofiered  parol  evidence  to  the 
covrty  to  prove  that  when  the  subscription  was  gotten  up  and  filled^ 
the  corporation  was  embarrassed  with  debts,  that  its  funds  wera 
Hmited  and  depressed,  and  that  subsequently,  upon  the  faith  of  tho 
subscription,  they  enlarged  their  plan  of  educatbn  and  increased 
their  ordinary  expenses.    John  Simmantj  Eiq*  and  Mr.  MerrUt 
testified,  that  at  the  time  the  subscription  was  circulated,  the  cor- 
poration were  involved  in  debts  to  the  amount  of  five  thousand 
doQars  or  more,  that  their  permanent  funds,  applicable  to  the  gen- 
eral expenses  of  the  Institution,  consisted  chiefly,  if  not  entirdy^ 
of  new  lands  not  productive  of  any  revenue,  that  they  were  era- 
"barrassed  and  scarcely  able  to  continue  operations  upon  the  scald 
and  foundation  then  established,  and  quite  unable  to  enlarge  their 
phm  of  education  or  increase  tfaehr  expenses ;  that  subsequently^ 
and  soon  after  the  subscription  was  filled,  they  added  two  profesr 
worships  and  purchased  a  philosophical  apparatus.    The  plaintiff 
ften  proposed  to  prove  by  these  witnesses  that  these  acts  of  the 
corporation  were  done  upon  the  faith  and  credit  of  thef  subscrip- 
tions.   This  evidence  was  objected  to  by  the  defendants,  but  ad- 
mitted by  the  court ;  and  the  witnesses  testified  that  the  acts  afore- 
smd  were  done  upon  the  faith  of  the  subscription.     The  defend- 
Imts  objected   to  the  subscription  going  to  the  jury   in  evidence, 
1.  Because  it  was  not  a  contract  founded  upon  any  legal  or  suA 
ficient  consideration,  and  because  the  accompanying  evidence  a^ 
foresaid,'  had  no  legal  tendency  to  aid  or  supply  any  defect  of  con- 
^deration  appearing  on  the  face  of  the  instrument,  and  because 
the  consideration  shown,  if  any,  was  variant  from  diat  aHeged  in 
the  declaration.     ^.  Because  the  plaintiffihad  not  shown  that  the 
subscription  was  authorized  by  the  corporation,  or,  within  a  rea- 
sonable time,  accepted  by  them  with  its  several  conditions.    To 
remove  the  latter  objections,  the  plaintiffi  then  gave  in  evidence 
to  d)e  eonrt,  that  article  of  the  bye-laws  of  die  corporation  which 
shows  the  office  and  duties  of  the  prudential  committee }  the  voti» 
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Addifon,  January,  1828.  )  of  the  corporation  ofAugust,  1815, 
MiddUbwry  Coll.  ys.  Ainu.  Loomu.)  appointing  tlie  President  of  the 
college,  Mr.  Chipman  and  Mr.  Merrill  the  prudential  commit- 
tee ;  a  vote  passed  in  April,  A.  D.  1816,  limiting  the  amount  of 
subscriptions  to  the  permanent  fund  ;  the  vote  of  August,  1816," 
establishing  two  new  professorships ;  the  vote  of  August  20, 1818, 
authorizing  the  payment  of  subscriptions  to  the  permanent  fund  in 
land  at  appraisal,  and  authorizing  the  discharge  of  their  subscrip- 
tions on  payment  of  one  half  the  amount  thereof  in  money ;  the 
vote  of  March  2,  1819,  relating  to  the  payment  of  these  subscrip- 
.tions  by  notes,  the  vote  of  August,  1819,  authorizing  theprudlen- 
tial  committee  to  settle  the  subscriptions  of  William  Slade  and 
fViUiam  Sladejjuti.;  znd  the  vote  of  same  date,  appointing  Mr. 
Chipman,  sole  agent  to  collect  and  setde  these  subscriptions ;  all 
which  are  severally  referred  to  and  made  part  of  this  case. 
Whereupon  the  court  overruled  all  the  defendants^  objections ;  and 
the  Subscription  was  admitted  and  passed  in  evidence.  It  appeared 
that  the  whole  amount  of  subscriptions  wvls  forty-nine  thousand 
dollars. 

The  defendants  offered  in  evidence  the  aforesaid  vote  of  the 
corporation  of  August  20,  1818,  with  evidence  to  prove  that  un- 
paid subscriptions  to  the  amount  of  ^f  6  thousand  dollars  were  then 
known  to  the  corporation  to  be  desperate  and  wholly  uncoUectable, 
by  reason  of  the  poverty  of  the  signers ;  so  that  the  amount  of  sol- 
vent subscriptions,  when  the  whole  had  by  that  vote  been  reduced 
to  one  half  of  the  original  amount,  would  be  less  than  twenty  thour 
sand  dollars;  contending  that  such  showing  would  operate  to  dis- 
charge the  whole  subscriptions.  This  evidence  was  objected  to 
by  the  plaintiffs  and  rejected  by  the  court. 

The  defendants  then  produced  evidence  tending  to  show  that 
many  of  the  subscribers,  including  the  intestate,  were  induced  by 
the  declaration  oiDr.  Davis  io  expect  and  believe  at  the  time  .of 
subscribing,  that  the  whole  amount  of  their  subscriptions  would 
not  be  required,  that  probably  not  more  than  one  half  would  ever. 
be  exacted,  and,  in  some  instances,  that  nothing  but  the  interest 
for  a  few  years  would  be  expected. 

They  also  offered  evidence  to  show  that  tlie  corporation  had 
discharged  part  of  the  solvent  subscriptions,  not  including  that  of 
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iheintestate,  withoutreq^ulring pay-  (  Additon,  XMMurjr,  1828. 
meat  of  any  part  thereof.  Thiser-  f  Mumeki^Ci^.4ibnt.LQin^ 
i<}ence  was  objected  to  by  theplaintiffi,  but  admitted  by  the  court. 
A^d  it  was  proved  that  Mr.  Chipimn^  professing  to  act  undeif 
his  si^d  appointment  of  August,  1819,  did  execute  a  discharge 
01  several  subscriptions  against  the  inhabitants  of  Shqrehamt  with* 
out  receiving  or  stipulating  to  receive  any  payment* 

The  defendants  also  ofiered  evidei^ce  to  prove  that  Dr.  Dw>i$ 
obtained  certain  subscriptions  under  an  engagement  on  his  part 
that  the  subscribers  thus  obtained  should  not  be  required  to  paj 
any  thing,  but  should  be  discharged  without  payment,  and  that  1^ 
did  subjsequently,  and  after  other  signatures  were  obtained^  pe»x 
o^iit  them  to  erase  their  names  or  otherwise  discharge  them,  accord^i 
ingly,  and  that  his  declared  object  in  so  doing  was  to  induce  oth- 
ers the  more  readily  to  subscribe,  while  the  names  of  these  sul>; 
soxibers  stood  upon  the  paper.      This  evidence  W9S  objected  ta 
by  the  plaintiffs  on  the  following  grounds  :  First,  that  tbp  pron^* 
ise  of  each  subscriber  was  several  and  disconnected  from  that  of 
any  other  subscriber;  secondly,  that  no  evidence  of  this  sort  rela- 
ting to  any  subscription,  subsequent  to  that  of  the  intestate,  can. 
afiect  his  promise ;    thirdly,  that  no  evidence  of  this  kind  relat- 
ing to  any  subscription  which  was  made  after  twenty  thousand 
doUars  had  been  subscribed,  can  affect  the  promise  of  the  intes- 
tate ;  his  subscription  making  part  of  the  first  twenty  thousand 
doUars  subscribed.    But  the  court  admitted  the  evidence  gener- 
ally, and  without  regard  to  any  of  the  above  distinctions  taken  by 
the  plaintiffs.    Whereupon  the  defendants  btroduced  evidence 
tending  to  prove  the  above  facts  in  relation  to  four  or  five  sub- 
scriptions, all  of  which  were  subsequent  to  that  of  the  intestate, 
and  most,  if  nofall,  of  which  were  made  after  twenty  thousand  doU 
lars  had  been  subscribed. 

The  defendants  also  gave  evidence  tending  to  show,  that  subse- 
quent to  the  aforesaid  vote  of  August  20,  1818,  theplaintifis  gen- 
erally claimed  of  the  subscribers  but  one  half  of  the  original  amount 
of  their  subscriptions  and  the  interest;  that  when  they  were  set- 
tled by  notes,  the  notes  were  taken  for  that  sum,  and  that  in  some 
instances  the  subscriptions  were  discharged  on  payment  of  half 
the  amount  in  real  estate.    And  the  defendants  contended  that  if 
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A^diiOD,  Jamiary,  1028.  }  ^e  pkiotiffi  had  relbquisbed  im^ 
JliiddUhuryCo£^Admt.Loomit.)  discharged  a  part  of  said  sub- 
scriptions, they  had  thereby  discharged  the  whole ;  as  no  evi* 
dence  was  given,  aside  from  the  subscription  itself,  and  declara* 
tions  of  Dr*  Davii  of  the  character  and  description  first  above  r^ 
cited,  tending  to  show  any  agreement  or  consent  of  the  subscribers 
in  general,  or  of  the  intestate  in  particular,  for  any  general  re- 
duction or  abatement  upon  the  subscriptions. 

The  court  charged  the  jury,  among  other  things  not  material  to 
be  mentioned,  that  the  declarations  of  Dr.  DavU^  and  the  hopes 
and  encouragements  held  out  by  him,  by  which  he  mduced  persons 
to  subscribe,  did  not  affect  the  validity  of  the  subscriptions,  if  they 
did  not  amount  to  any  promise  or  agreement  to  let  off  a  subscri- 
ber without  payment,  or  to  any  certain  preference  in  favor  of  any 
subscriber,  and  if  they  believed  from  the  evidence  of  his  said  de- 
clarations, and  of  all  the  facts  and  circumstances  connected  there- 
vrith,  that  he  expressed  only  hb  honest  opinbn  and  belief  at  the 
time ;  but  that  if  diey  believed  these  declarations  were  contrary  to 
his  opinion  and  belief,  and  intended  to  deceive  subscribers,  th^ 
would  constimte  a  frauds  and  render  the  subscriptions  void;  diatif 
the  corporation  had  made  a  general  reduction  of  a  part  upon  all  the 
subscriptions,  still  leaving  the  amount  of  twenty  thousand  dollart 
or  more  uncancelled,  such  act  would  not  discharge  the  subscri- 
bers from  payment  of  the  residue,  whether  such  deduction  was 
made  with  their  consent  and  approbation  or  not — ^That  a  capri- 
cious or  needless  discharge  of  any  solvent  subscriber,  without  any 
payment,  was  an  unwarrantable  preference  and  a  fraud  upon  tba 
just  expectations  of  all  the  others,  which  would  entitle  them  to  re- 
fuse payment ;  but  that  the  act  of  Mr.  Chipman  in  discharging 
the  said  Shoreham  subscribers  was  not  within  the  powers  of  his  ap- 
pointment, and  therefore  not  binding  on  the  corporation — ^That  a 
compromise  of  any  of  the  subscriptions,  after  the  same  had  become 
the  subject  of  dispute  and  conu'oversy,  would  not  affect  the  oth- 
er subscripdons,  though  the  amount  required  (being  half  of  the 
original  subscripdons)  was  received  in  real  estate,  if  such  com- 
promise was  made  in  good  faith,  upon  a  reasonable  necessity,  and 
not  intended  as  a  preference — ^Thatif  they  believed  from  the  ev- 
idence that  Dr.  Davis f  at  the  time  of  obtaining  subscriptions,  did 
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fentermto  sdpurations,  vrhich  were  (  Addiwm  January,  18«8. 
tdlerwards  executed,  with  any  }  Middlebury  Coa.vs.Adms.Lo<miii^ 
Subscribers,  that  they  should  be  allowed  to  take  off*  their  names, 
or  should  be  otherwise  discharged  without  pa3rment,  and  that  this 
'was  done  fot  the  purpose  of  inducing  others,  from  a  view  of  these 
subscriptions,  the  more  readily  or  liberally  to  subscribe,  and  that  if 
any  part  of  the  entire  subscription  as  returned  to  the  corporation  was 
obtained  by  means  of  these  apparent  but  unreal  subscriptions^ 
fliey  would  regard  the  whole  subscription  as  affected  with /rawrf, 
and  would  find  for  the  defendants — ^That  if  the  evidence  did  not, 
to  their  full  satisfaction,  establish  these  propositions,  they  would 
find  for  the  plaindffi. 

'  Whereupon  the  jury  returned  a  verdict  in  favor  of  the  defend- 
ants. To  which  decisions  of  the  court  in  admitting  evidence  on 
the  part  of  the  defendants,  and  to  the  charge  aforesaid,  the  plain- 
tifis  except.  Exceptions  allowed  and  signed  in  court,  the  6th 
day  of  October,  A.  D.  1826 ;  and  by  order  of  court,  the  ques- 
Uonsof  law  arising  upon  the  trial  aforesaid  passed  to  the  Supreme 
Court  for  a  final  decision  thereon* 

The  several  votes  of  the  corporation,  alluded  to  in  the  fore* 
going  case,  are  as  follows  to  wit : 

"  August  17,  A.  D.  1816. 

"  Voiedj  that  the  President^  Mr.  Chipman  and  Mr.  MerrtUf 
*^  be  the  prudential  committee  for  the  year  ensuing." 

*^Aprai6,A.D.  1816. 

**  Voted,  That  the  subscribers  to  the  permanent  fund  of  Mid- 
**  dlthury  CollegBj  shall  on  the  first  day  of  January,  A.  D.  1822, 
"  be  holden  and  stand  accountable  to  the  corporation  of  the  CoU 
**  lege  for  no  more  than  the  sum  o{ fifty  thousand  dollars  of  the 
**  principal  of  their  subscriptions,and  in  proportion  as  more  of  that  sum 
"  shall  thenbe  subscribed,  the  subscriptions  shall  then  be  reduced." 

August22,  A.  D.  1816. 

"  Resolvedj  that  a  Professorship  of  Chemistry  be  established  in 
**  this  college. 

"  Resolved-,  That  the  R&o.  Gamaliel  S.  Olds  be  appointed  a 
Professor  of  Chemistry. ^^ 

^^  Resolved,  that  there  be  established  in  this  institution  a  Pro- 
^^feisorsUp  of  Divinity.*^ 

*^  Resolvedf  there  the  Rev^  John  Hovghy  now  professor  of  lau- 
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Adail(Mk«  Jausary,  18!^«        i  '^gUI^,  be  appoitlted  ft  PP^/k^ 
MiidMuryCo1l~jSdms.LoimUi.y'  OT  of  Difmih/:' 

And  on  the  20th  day  of  August,  A.  D.  1818,  the  Mowing  pre- 
smble  and  resolution  was  adopted : 

"Whereas,  it  appears  to  the  corporation  that  many  subscribers 
**  tothe  permanent  fund  of  JUJAflciwry  CoUegej  were  bduced  t6 
•*  subscribe  larger  sums  than  they  could  consistently  pay  from  a 
•*  well  grounded  persuasion  that  the  ai^ount  of  the  sums  subscribed 
**  would  be  so  far  increased  that  agreeable  to  the  terms  of  the  sub- 
^*  scription  they  would  not  be  holden  to  pay  more  than  one  haJf  of 
'^*  the  sums  by  them  subscribed,  and  although  the  subscribers  fairly 
'•*took  upon  themsehres  the  risk,  and  are  legally  bound  to  pay 
"  the  whole  sums  by  them  subscribed,  yet  this  corporation  being 
^  sensible  that  the  change  of  times  and  distressed  situation  of  the 
**  country,  which  immediately  followed,  and  which  could  not  have 
*  been  foreseen  by  the  subscribers,  and  which  alone  prevented  an  in- 
^^  criease  of  the  amount  subscribed,  and  being  satisfied  that  eveiY 
•*  contract  entered  into,  not  from  pecuniary  motives,  but  with  be- 
^'nevolent  and  liberal  views,  ought  to  be  carried  into  effect,  not  on 
*<  principles  of  strict  law,  but  on  principles  the  most  liberal, 
«  Therefore, 

"  Resolvedf  That  any  subscriber  to  said  fund  may  have  the 
^*  privilege  of  paying  his  subscription  in  lands,  the  value  of  the 
**  lands  to  be  agreed  upon  by  the  prudential  committee.  Prom- 
"  dedj  that  the  sum  paid  shall  not  be  less  tiian  one  hundred  doUdriy 
"  and  that  the  land  conveyed  shall  be  tenantable  and  fit  for  culti- 
•'vation — and  that  the  subscribers  by  paying  half  of  die  sum  by 
*'  tiiem  subscribed  in  money ^  and  the  interest  on  the  whole  sum 
^'  subscribed  up  to  the  time  of  such  payment,  shall  be  entided  to  a 
^  discharge  of  their  subscription,  which  the  agents  of  the  corporal 
•*  tion  are  authorised  to  ^ve,'* 

"March  2,  A.  D-  1819. 

^^Potedj  that  payment  by  note  on  demand,  with  interest,  by  thfe 
^  subscribers  to  the  permanent  fund,  for  one  half  of  their  respective 
"subscriptions  and  the  interest  of  the  whole  subscription  to 
"  the  time  of  payment,  is  payment  withiin  the  meaning  of  die 
''vote  of  this  corporation  authorizing  each  subscriber  to  settie  lb 
^  subscription  by  the  payment  of  one  half  of  bis  subscription  axld 
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*ftbe  jntesetiton  the  amount  of  4       Adawn,  January,  l$f  8. 
^  bis  subscription  up  to  the  time  of  /  MiddUbwy  ColLy%.Adm».Lotm^. 
^*  such  paj^ent*** 

«  August  16,  A.  D.  1819. 

^*  Revived  J  that  the  prudential  committee  be  authorised  to  make 
<<  such  setdement  of  the  subscriptions  of  WUliam  Slade  and  WU' 
•*liam  Skulejr.  as  in  their  discretion  they  shall  judge  agreeable  to 
"  the  principles  of  equity,  and  as  may  be  for  the  interest  of  the  coi- 
"  poration, 

**  Resolved,  that  Daniel  Chipman  be  appointed  with  full  powevtt 
'*  to  dose  the  subscriptions  for  the  permanent  fund  in  such  mao- 
^*  ner  as  he  deems  for  the  best  mterest  of  the  college,  and  that  he 
*^  be  allowed  such  sum  for  such  services  as  the  prudential  commit- 
"  tee  think  equitable/' 

This  cause  was  argued  at  the  Supreme  Court,  January  Term» 
1827,  by  Messrs.  Starr  and  Phelps  for  the  plamtiffi,  and  by  Mr. 
^aies  for  dte  defendant,  before  Hutchinson  and  Royce,  justices. 
^be  chief  justice,  being  nominaM|UjiMii#i^he  plaintu^,  and  Preiy- 
liss,  justice,  having  been  oinnS^^j^^  not  sit  in  the  trial. 

It  laid  for  consideratioo^l^Xuary  Term,  K28,  when  Royce,  J. 
faavmg  decfined  the  6ffi(^  {udH^eQP||ji^^  Turner  being  ap- 
pGintedjin  his  stead,  it  wasagAn  argued  by  the  laiBe  counsel  before 
BtUchinson  nnd  TMrner,lusUces|2A^^*^ 

Argument  for  theplav^f^.  1.  A^itrihe  authority  of  jDt. 
l}ams  to  take  the  subscripn&A'.  ^^we  reception  of  donations  of 
any  kind,  for  promoting  the  purposes  of  the  institution,  is  unques- 
tionably within  the  general  powers  of  the  corporation.  Dr. 
i}aviSf  as  one  of  the  prudential  committee,  was  their  authorised 
agent  for  this  purpose,  and  in  soliciting  and  receiving  donations,  act- 
ed within  the  scope  of  his  authority.  If,  therefore,  a  previous  au. 
fliority  was  necessary,  he  had  it.  But  a  previous  authority  is  not 
necessary.  It  is  setded  that  corporations  may  act  by  dieir  agents 
in  the  same  manner  as  individuals  may  do.  The  assent  of  a  cor- 
poratjcm  to  the  act  of  their  agent  is  often  implied  when  no  vote  of 
the  corporation  to  that  purpose  appears. — 1  Chip.  373,  Procter  vs. 
Webber. — ^9  Mass.  335,  Mann  vs.  Chandler, — See  Chipman^s 
M^  to  Proctor  vs.  Webber,  and  Dunn  vs.  St.  Andrews 
Churchy  14  Johns.  118.-^The  votes  of  the  corporation  express- 
\j  ratify  the  jHroceedings  of  the  agent.    And  a  subsequent  assent 
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Ad<iu6n,;ranoary,1828,  J  is  sufficient-— 10  JIfflJ*.  A.JSST, 
maiAwy  CoU.yr».  Adna,  Lwmu. )  Bayden  VS.  Middlesex  Tump.  co. 

2.  As  to  the  consideration  of  the  promise.  It  is  settled  tBi^ 
'«iy  advantage  foregone,  or  any  expense  incurred,  by  the  promisor' 
in  consequence  of  the  promise,  if  it  be  done  in  pursuanee  of  the 
expectation  of  the  promisor  at  the  time  of  the  promise,  is  a  good 
consideration  for  the  promise.  In  this  case^  it  is  proved  that  the 
corporation  incurred  considerable  expense  in  reliance  on  the 
promise.  The  promise  was  made  to  the  plaintiffs  in  their  charac- 
ter as  trustees.  It  became  their  duty,  then,  to  take  such  measures 
fts  were  necessary  to  render  the  fond  serviceable  to  the  purposes 
of  the  subscription.  This  was  expected  and  intended  by  the  sub^ 
scribers,  and  the  expense  incurred  was  not  only  in  pursuance  of  the 
purpose  of  the  subscription  as  expressed  on  the  face  of  it,  hot  is 
directly  pointed  at  and  regulated  by  the  subscription  itself.  Did  the 
subscribers  expect  this  money  to  lie  dormant  in  the  bands  of  the 
corporation  ?  Or  did  they  expect  it  to  be  applied  to  the  genera) 
purposes  of  the  institution  ?  The  tenor  of  the  subscription  answers 
this  question.  If  it  was  to  be  applied  to  the  objects  of  the  chartert 
it  was  to  be  done  only  by  organizing  such  an  establishment  as  the 
amount  of  the  subscription  warranted «  The  bterest  was  to  be  paid 
Annually,  and  that  for  the  purpose  of  defraying  the  current  expen* 
ses  of  the  college.  How  then  can  the  subscribers  say  that  the  ex- 
penses of  the  mstitution  were  not  mcurred  upon  their  undertakmg  ? 
It  compares  with  the  case  of  a  subscription  for  preaching — or  for 
a  fire  engine — or  for  building  the  college-edifice.  The  only  dif- 
ference is,  that  in  one  case  the  object  is  general  and  complex,  and 
in  the  other  simple  and  specific. 

^.  As  to  ihe  fraud  in  obtaining  the  subscription  which  is  attempt^ 
ed  to  be  proved.  No  evidence  of  any  fraudulent  practices  can  be 
kmai  until  after  the  subscription  by  the  defendant ;— of  course 
they  could  not  have  been  deceived.  If  the  sum  of  twenty  thousand 
dollars  was  honafde  subscribed,  the  addition  of  a  fictitious,  or 
even  a  fcnrged,  subscription  would  not  vitiate  the  previous  subscript 
tions.  Besides,  if  the  after  subscribers  waive  any  supposed  fraud) 
and  pay  their  subscriptions,  no  advantage  can  be  taken  by  the 
previous  subscribers.  The  idea  ot  fraud  in  this  busmess  is,  after 
all,  fallacious.    There  is  nothing  joint  in  this  contract,  but  it  b  to 
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V^I>piposetseTera],  and  strictly  <        Addiiom  Jawary,  1^. 

so,  Oa  the  part  of  the  Subscri-  fMiddldfUryCoU.va.Jidm.LQ9mi^ 
bers.  Each  iodivldual  is  responsible  solely  for  the  amount  of  his 
subsoriptioD,  aqd  this  amount  is  not  varied  by  the  subscription  of 
another.  It  may  be  said  that  the  object,  being  a  conunon  one>  ibfi 
subscription  of  one  person  is  an  inducement  to  another  to  sub^ 
scribe.  But  this  argument  is  answered  by  the  condition  that 
iyferUy  thousand  dollars  should  be  subscribed  before  the  contract 
sl^puld  be  bmding.  If  th^  subscription  had  been  silent  on  this 
point,  there  would  be  some  foundation  for  the  argument.  But  as 
it  is,  the  deception  (if  any  was  practised)  has  no  bearing  upon  the 
rights  or  duties  to  grow  out  of  the  contract.  All  that  can  be  said 
of  it  is,  that  the  example  of  one  person  acting  for  himself,  might 
bave  influenced  another,  in  the  same  manner  as  his  mere  opinion 
X)r  advice  might  have  done.  In  this  point  of  view,  it  does  not  a* 
znount  to  such  sl  fraud  in  obtaining  a  contract  as  will  vitiate  it. 
.  4.  The  relinquishment  of  a  part  of  the  subscription,  provided 
twenty  thousand  dollars  remain,  does  not  vitiate  the  contract.-*^ 
The  contract  requires  not  the  actucd  payment^  but  only  a  suhscrip^ 
tton  of  twenty  thousand  dollars.  When  this  is  obtained  bona 
fide^  the  subscribers  became  severally  debtors  to  the  plaintiffs  for 
the  amount  of  their  subscriptions.  It  was  anticipated  that  somi^ 
persons  might  become  insolvent  and  unable  to  pay  their  subscrip- 
tions. In  such  case  the  plaintifis  had  an  undoubted  right  to  com^ 
promise  with  such  and  take  such  an  amount  as  might  be 
within  [the  ability  of  the  parly  to  pay.  The  plaintiffi  might 
also  have  rested  after  having  obtained  an  actual  subscription  of 
twenty  thousand  dollars ;  or  they  m^thave  discharged  all  after* 
subscriptions,  and  yet  the  previous  subscribers  would  not  have 
b^en  discharged.  They  may  also  discharge  in  proportion,  and  ao« 
cept  such  a  proportion  as  would  make  in  the  aggregate  the  sum  pro^ 
posed.  The  subscribers  have  in  this  fixed  their  own  criterion  as 
to  the  amount  to  be  raised,  and  have  left  it  opdonal  with  tho 
plaintiffs  to  raise  a  further  sum  or  not.  When  this  condition  was 
performed,  the  subscribers  became  debtors  to  the  plaintiffiu  And 
certainly,  no  injustice  is  done  by  an  equal  reduction  among  theai. 
It  certainly  was  not  the  intenticHi  of  the  defendants  to  force  upon 
thq  corporation  a  greater  sum  than  the  exigencies  of  the  Institu- 
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Addlgop<  January,  IBXB.  1  don  required*  It  would  be  strange, 
JiHddiauryCoU.y9.Mm».LoomU.)  indeed,  if  in  case  a.  greater  sub- 
scription was  obtained  than  was  requisite,  the  plaintifl^  should 
be  compelled  to  exact  more  than  the  object  of  the  subscription 
required,  or  receive  nothing.  The  stipulation  for  a  return  of  the 
money,  in  whole  or  m  part,  in  certain  contingencies,  is  absolutely 
mconsistent  with  such  an  idea.  In  short,  there  is  nothing  in  this  case 
which  puts  the  plaintiffi  on  a  different  footing  from  an  ordinary 
creditor ;  or  which  prohibits  their  exacting  the  whole,  or  a  part* 
or  none,  of  the  several  sums  subscribed,  as  they  in  their  discretioq 
shall  think  proper.  The  provision  for  funding  the  principal  is 
merely  a  mode  of  appropriation  with  a  view  to  secure  the  perma- 
nent fund,  and  does  not  interfere  with  the  discretionary  power 
contended  for.  Indeed,  it  relates  only  to  such  sums  as  shall  be 
paid.  If  there  be  any  limitation  to  be  inferred  from  the  contract, 
it  is  merely  such  as  may  require  the  plaintiffi  to  keep  the  sub- 
scripdon  good  at  twenty  thousand  dollars. 

6.  The  proceeding  with  respect  to  the  Shoreham  subscribers 
affords  no  defence  to  the  action.  For,  if  the  view  of  the  case  al- 
ready taken,  be  correct,  then  the  subscribers,  being  several  debtor^ 
to  the  plaintiffi,  and  the  plaintiffs  having  the  right  to  deal  with  their 
several  debtors  as  they  shall  think  proper,  then  the  absolute  dis- 
charge of  one  subscriber  is  no  defence  to  another.  It  is  not  un- 
natural that  the  business  should  have  been  left  on  this  footing ;  for 
the  subscription,  being  for  the  benefit  of  the  plamtiffs,  it  was  taken 
for  granted  that  their  interest  would  induce  them  to  exact  pay- 
ment in  all  cases  where  it  should-  be  proper.  If  they  had  the 
power  to  compromise  with  an  insolvent  debtor,  and  receive  a  part, 
or  discharge  him,  they  certainly  had  the  power  to  relinquish  the 
subscription  to  those  Friends  whose  religious  tenets  forbid  their 
contributing  to  the  object.  Whether  they  did  right  or  wrong,  it 
amounts  at  most  to  a  breach  of  their  trust  as  Trustees  of  the  Col-  ~ 
lege.  What  the  remedy  is  in  such  case,  it  is  not  necessary  to  en- 
quire. But,  certainly,  it  is  not  for  the  defendants  to  resist  the 
performance  of  their  contract  upon  the  ground  that  the  plaintifis 
have  been  guilty  of  a  misapplication  of  funds  derived  from  other 
sources.  It  niay  be  said  that  the  object  of  the  subscription  is  a  com- 
mon one,  and  that  the  discharge  of  one  is  not  only  inconsistent 
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Vnjtb  the  purpose  of  .the  coDtract*  {  AddiiQD,iaiuti^y,l$38( 
and  the  consideration  upon  which  (  MidiUfmry  CoU.  vs.  Adm.  Litomif, 
it  was  made,  but  is  an  evasi(xi  of  the  stipulation  that  twenty^hm- 
gqnd  doUan  should  be  furnished.  But  to  this  it  may  be  ansEwer-* 
eij  that  thej[stipulation  is  not  that,  the  money  should  be  paid  or  se*' 
cured;  but  only  that  it  should  be  subscribed*  It  was  undoubtedly 
anticipated  that  some  part  of  that  sum  would  never  be  paid.  But 
they  were  willing  to  become  responsible  upon  that  conditioUf 
and  leave  the  Corporation  to  manage  the  subscription  as  they  in 
their  discretion  should  think  best.  They  trusted  in  this  respect 
to  the  prudence  of  the  Corporation.  They  knew  that  the  Corpo- 
ration were  best  acquainted  with  the  exigencies  of  the  College 
and  were  also  the  proper  persons  to  manage  the  subscriptions. 
If  they  have  erred  of  misjudged  in  this  respect,  it  is  one  of  those 
contingencies  which  the  defendants  must  have  had  in  view  when 
the  contract  was  made. 

The  consideration  of  the  contract  wad  not  the  subscription  of  others,^ 
but  the  continuance  on  the  part  of  the  Corporation  of  the  estab- 
lishment. The  obtainmg  of  the  amount  of  twenty  thousand  doU 
lars  was  merely  a  condition  precedent.  The  object  of  this  con- 
dition was  to  ajSford  a  reasonable  prospect  that  the  money  to  be 
paid  by  each  would  efiect  the  desbed  object.  This  being  ob- 
tained, the  contract  became  absolute.  Each  became  a  several 
debtor,  and  the  plaintiffs  were  left  to  exercise  a  reasonable  dis- 
cretion in  reafizing  the  money. 

At  the  same  time  the  subscription,  having  doubled  the  amount . 
required  by  the  condition,  the  previous .  subscribers  could   not 
avail  themselves  of  the  discharge  of  the  subsequent  signers,  pro- 
idded  the  requirement  of  the  condition  is  still  fulfilled. 

The  discharge  of  the  two  Friends  in  Shoreham,^  is  no  defence 
if  sanctioned  by  the  Corporation,  as  such  an  act,  if  illegal,  is  void» 
and  their  successors  may  still  collect  the  debt. 

But  no  corporate  act  dischar^g  these  meji  is  shown.    What-  . 
ever  was  done  was  the  act  of  an  agent  not  authorised  to  divert  the 
funds  to  a  purpose  not  within  the  object  of  the  subscription. 

The  most  general  discretion  which  could  be  given  would  not 
extend  to  a  diversion  of  the  fund.  It  would  be  limited  to  the 
scope  of  his  agency,  and  would  refer  merely  to  the  mode  and 
terms  of  payment. 
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AdditoD,  JaDuaiy,  I8f  8.  1  FinaDjT,  nothing  conclusive  ^ 
MiddUbwyColi.r».jidms.Loomii.)  done  on  the  subject.  The 
whole  transaction  consisted  of  mere  propositions  which  never  re* 
suited  in  any  definite  arrangement.  No  discharge  was  ever  exe* 
cutedi     Nothing  more  than  a  proposition,  afterwards  abandoned. 

Argument  for  Defendants.  That  too  promise,  not  under  seal, 
can  be  enforced  at  Law  without  a  consideration,  will  be  admitted. 
The  following  authorities  shew  with  what  tenacity  the  Courts  ad- 
here to  this  principle  of  the  Common  Law,  whether  the  promise 
is  in  writing  or  not. — 7  Term  Rep^  360,  Rann  vs.  Hughes. — 7 
JV*.  York  Ter.  Rep,  26,  Pearson  vs.  Pearson. — ^9  Mass.  Rep. 
254,  Kendall  et  al  vs.  Codvnn. — 11  Mass.  Rep.  113,  PhUip^ 
Jicademy  vs.  Davis. 

In  order  to  constitute  a  consideration,  something  must  be  done 
or  forebome  by  the  party  to  whom  the  promise  is  made,  at  the 
time  of  the  promise,  which  is  called  a  consideration  executed ;  or 
there  must  be  a  binding  obligation  to  do,  or  forbear  to  do,  some- 
thing thereafter,  which  is  called  a  consideration  executory.  Li 
other  words,  the  party  must  do  or  forbear  something  in  order  to 
constitute  a  consideration  for  the  promise  made  to  him.  It  will 
be  readily  seen  that  without  one  or  the  other  of  these,there  can  be 
no  consideration,  and  if  any  case  or  authority  can  be  shown 
where  an  action  has  been  sui^tained  on  a  promise  in  the  absetice 
of  both  of  them,  it  is  ah  authority  not  showing  what  amounts  to  W 
consideration,  but  that  no  consideration  is  necessary. 

In  the  present  case,  the  Corporation  neither  did  any  thing,  nor 
imposed  on  themselves  any  obligation  for  the  future.  Had  the 
subscribers  paid  and  the  Corporation  received  the  money,  they 
might  perhaps,  have  been  bound  by  the  reception  to  pursue  the 
directions  of  the  donors.  But  the  question  here  is  not  what'might 
be  the  effect  of  receiving  the  money,  but  it  is,  was  the  promise 
bmding? 

A  mutuality  in  contracts  has  ever  been  deemed  essential,  and  is 
indeed,  founded  on  the  plainest  principles  of  Equity.  It  would 
be  extremely  unreasonable  that  one  party  should  be  holden  and 
}he  other  at  liberty.  The  following  authorities  shew  that  the  prin- 
ciple is  well  established.  3.  Term  Rep.  663,  Cookvs.  Axley.-^ 
12  Johnson's  Rep.  190,  Turkee  vs.  Wood.^lQ  Johnson's  Rep. 
47,  Jackson  ex  dem.  vs.  Howe* 
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When  these  subscriptions  were  (  Additon,  January  1828. 

toade,  and  long  after, there  was  (MiddUbur3fCoiL^.Admi.Lo<mu. 
no  act  ol  the  Corporation  autborisiDg  any  such  proceeding — ^no 
agent  authorised  to  act  for  them  in  receiving  subscriptions.  Pri- 
vate unauthorised  mdividuals  drew  up  the  paper  and  took  sub- 
scriptions. They  could  not  bmd  the  Corporation.  There  was, 
then,  no  party  to  bind  itself  by  contract,  or  to  receive  a  proposi- 
tion to  do  or  not  to  do  a  thing.  Had  the  terms  of  the  writing 
bound  the  Corporadon  to  any  thing,  still  the  fact  that  it  was  not 
their  writing  would  have  been  a  good  defence  for  them  against 
any  attempt  to  bind  them  by  virtue  of  it.  The  Corporation  then 
being  a  stranger  to  this  subscription,  and  not  bound  by  it,  the  sub- 
scribers were  not  bound  to  them,  and  no  subsequent  act  of  either 
party  alone  could  convert  the  transaction  into  a  mutually  bind- 
ing contract.  The  Corporation  have  not,  however,  to  this  day 
passed  any  vote  or  done  any  act  imposing  an  obligation  on  them- 
selves. They  have  not  agreed  to  continue  the  CoUege  in  opera- 
tion, or  to  convert  the  money  received  into  a  permanent  fund. 
They  have,  it  is  true,  discharged  one  half  of  the  sum,  and  passed 
several  votes  recognising  the  subscription,  but  have  all  along  pro- 
ceeded on  the  ground  that  the  subscribers  were  bound  without 
any  correspondent  obligation  on  their  part.  See  8  Mass.  2^, 
JEssex  Turnpike  vs.  Collins. 

This  subscription-paper  was  not  then  binding  upon  die  sub- 
scribers as  a  contract.  The  Plaintiffs,  however,  contend  that  the 
writing  held  out  an  inducement  to  the  College  to  continue  and 
increase  their  expenses,  and  tiiat  the  CoUege  have  acted  upon 
that  inducement,  and  are  therefore  entitied  to  recover  those  ex- 
penses. Whether  by  this,  the  plaintiffs  mean  to  be  understood 
a3  contending  that  the  writing  may  and  ought  to  be  construed  as 
a  proposition  to  the  Corporation  to  incur  those  expenses,  and  an 
express  promise  to  pay  them— or,  that  containing  a  promise  to  give 
acertab  sum,  it  was  designed  as  an  inducement  to  the  Corporation 
to  expend  money,  and  they  ha^ng  done  so,  the  law  would  imply 
a  promise  against  those  who  held  out  the  inducement,  has  never 
been  very  clearly  stated.  But  in  either  case,  the  proposition  can 
be  no  more  nor  less  dian  thisythat  the  signing  of  tlie  paper  subjected 
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AJdUont  January,  lega*  )  ihesubscribosto  the  extent oftlieir 
Jif%4dlebury  CoU.  T8.jidmi.  Loomit. )  subscription^  for  the  ordinary  ex- 
penses of  the  college,  upon  the  principle  that  it  was  money  laid  out 
a^d  expei^ded  at  their  request  and  for  their  use.  To  support  ao 
action  for  work  or  labour  done,  or  money  paid  to  the  use  of  another^ 
evidence  of  a  request  is  indispensible. — 1  Saun.  264  OA(^m  vs. 
Rogers  J  note  1. — 3  Bos.  fy  PuU.  247,  Wewnall  vs.  Adney^  note  a* 
The  authority,  of  which  die  {Jaintifis  stand  in  need  in  this  case^ 
should  show  that  a  promise  to  add  to  the  estate,  or  general  fund  of 
an  bdividual,  or  a  corporation,  is  such  an  inducement  or  request 
to  them  to  continue  in  operation  as  will  make  the  promisor  lia- 
ble to  the  amount  of  his  promise  for  money  which  they  afterwards 
expend  in  their  own  business,  upon  the  principle  that  it  is  moo-* 
^  paid  out  by  bis  request.  For  it  is  not  conceived  that  the  prefacing 
of  such  a  promise  with  expressions  of  apprehension  that  the  per- 
aom  or  corporation  may  fail  ibr  want  of  funds,  alters  the  case  at  all. 
It  is  a  mere  naked  promise  to  increase  the  funds. 

It  appears  to  me,  then,  that  the  plaintifis  have  failed  to  produce 
aiiy  good  precedent  or  satisfactory  reason  in  favor  of  the  position 
tbey  would  assume.  I  shall  now  proceed  to  offer  what  I  considr 
er  very  conclusive,  both  in  point  of  precedent  and  upon  the  reason 
of  the  thing,  against  it.  I  must  first  premise,  that  no  constructioo^ 
effect,  or  meaning  ought  to  be  given  to  the  writing  difierenttii 
point  of  fact  bom  what  the  parties  btended  at  the  time,  and  ibe 
writing  naturally  imports.  If  it  be  a  legitimate  course  of  argor 
Of  ent  to  say  that  the  writing  may  be  taken  to  mean  som^thbg,  aad 
to  have  an  e&ct  which  the  parties  did  not  think  ol^  it  is  in  vain  to 
argue  against  it,  its  construction  will  be  as  various  as  the  different 
minds  applied  to  it.    But  to  come  to  the  point,  I  say : 

1.  The  defendants  put  their  undertaking  (whatever  it  wasy 
gratuitous  ot  not)  m  wridng,  and  in  the  shape  of  a  promise.  This 
writing  diey  signed,  and  by  thal{tfaey  must  stand  or  fall>  If  it  turns 
out  that  the  writing  does  not  import  a  legal  Qontract,  they  oannot 
be  charged  by  vktue  of  it,  directly  or  indireeily.  In  this  writini^^ 
the  subscribers  say,  we  will  give  so  much  towards  a  general  fund 
for  Middlebury  Collegey  and  pay  it  at  such  a  time.  They  did  not 
59^  or  mean,  as  the  Plaintifis'  declaration  has  it,  you  have  laid  out 
money,  go  on,  lay  out  more,  add  new  proie^ors,  &c.  we  wiO 
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see  you  paid.  The  veiy  fact  (  Additon,  Jaauary,  ig». 
4bat  a  time  of  ]>ayiDent  was  fixed,  f  MUdkbwy  C^u.  ▼•.  Jiimi.  UtmU. 
tvitbout  any  reference  to  what  the  College  might  do,  shows  that 
no  sacb  proposition  was  intended.  One  cannot  analyze  this  posi- 
tion of  the  PlaindfiB  without  a  smile.  It  stands  thus.  The  stib- 
flcribor  says :  ^'I  fear  your  funds  are  inadequate,  I  will  give  you 
for  a  permanent  fund  £:>ur  hundred  dollars,  payable  b  four  years.*' 
**Thank  yon,"  reply  the  Corporation,  "we  will  add  two  profes- 
sors and  apparatus,  and  expend  money  in  carrying  on  the  College 
agreeable  to  your  requtstj  and  chaige  you  for  money  laid  out  to 
your  use." 

2*  In  KendaUf  Boutett^  and  others  vs.  Thomas  Codvnn^  adm* 
ift.  9  Mast.  Rep.  254,  before  cited — the  suit  was  upon  a  note 
f^yea  on  a  subscription-paper  signed  by  the  defendant  and  otherSf 
promising  to  pay  a  certain  sum  to  the  deacons  of  a  church  for  the 
purpose  of  oreating  a  permanent  fund,  &r  the  benefit  of  die 
church.  Three  objections  were  made  by  the  defendant.  1. 
That  the  promise  was  void  for  want  of  a  consideration.  .2. 
That  die  deacons  of  the  church  had  no  authority  to  receive  mon- 
ey for  the  church.  3.  That  the  Plaintifis  in  the  case  were  not 
kgally  deacons.  "On  the  last  objection  the  court  gave  no  opinion* 
JSuttbey  considered  the  two  former  ones  well  founded,  and  on 
io^igrooods  set  aside  the  verdict."  In  Lmerick  Academy  vs. 
jDbvu,  11  Mass.  Rep,  113,  brfore  cited — the  written  subscrip- 
tion on  which  the  suit  was  brought  was  very  similar  to  the  one 
QEVW  under  consideration*  Two  objections  were  raised  by  the 
defendant.  1.  That  the  Corporation  was  not  in  existence  at 
-the  time  the  promise  was  made.  2.  That  the  promise  was  void 
for  warn  of  a  osasideration.  Judge  Sewall,  in  delivering  the' 
(Opinion  of  the  Court,  observed  that  the  first  objection  might  be 
•got  over,  diere  having  been  some  legislative  enactment  upon  the 
autfect.  But  the  second  objection  was  impassable.  Among  other 
reoMLrics  he  has  the  following :  "The  general  principle  is  that,  vol- 
untary agreements  and  premises,  however  reasonable  the  expec- 
tation from  them  of  gifts  or  disbursements,  even  to  public  uses, 
when  made  without  consideration,  are  not  to  be  enforced  as  con- 
tracts." In  14  Miss.  17g,  the  case  of  the.  Academy  vs.  Daoit^ 
19M  recognised  as  good  authority.     And  in  the  last  case  the  re- 


Digitized  by 


Google 


S06  CASES  IN  THE  SUPREME  COURT 

Addison,  January,  1828,  i  covery  was  had'  upon  the  ground 
JfiddlebwyColivM.Mnu,Laomu.)  that  the  subsequent  conduct  of 
the  defendant  was  equivalent  to  a  request  to  have  the  money 
expended  in  the  erection  of  the  building.  In  the  case  of  the  A^ 
cademy  vs.  DamSf  the  promise  was  made  with  a  view  to  the  erec- 
tion of  the  Academy,  and  for  that  sole  purpose.  The  Academy 
was  afterwards,  and  before  the  suit  was  brought,  erected.  With 
how  much  force  it  might  have  been  urged  in  that  case  that  the 
Academy  was  erected,  and  the  money  expended,  upon  the  faith 
df  that  subscription  !  and  that,  therefore,  it  ought  to  be  taken 
that  the  money  was  expended  at  the  request  ol  the  defend- 
ant and  for  his  use.  The  same  remark  may  be  applied  to  the 
case  in  14  Mass.  Were  the  doctrine  now  contended  for  correct, 
the  Court  might  have  saved  themselves  the  labour  and  learning 
expended  m  those  cases.  But  it  was  reserved  for  the  ingenuity 
of  a  later  day  to  contend  that  a  promise,  void  for  the  want  of  a 
consideration  might  yet  be  construed  to  operate  as  an  induce^ 
ment  or  request,  and,  in  this  way,  as  efibctually  charge  the  prom^ 
isor  as  if  made  upon  the  most  valid  consideration. 

3.  The  whole  subscription  paper  manifests  the  design  of  the 
signers  to  make  a  gratuity.  The  consideration  is  not  left  doubts 
ful  but  is  expressly  said  to  be^  the  interest  which  they  feel  in  Mid^ 
JUebury  College^  and  their  belief  that  its  funds  are  not  fully  ade^ 
quate,  he.  in  other  words,  their  good  wrll  and  aSecuon  towards 
the  Collegti  which  is  not  a  sufficient  consideration  to  enforce  an 
executory  contract.  It  was  their  right,  to  have  the  motive  or  con- 
sideration upon  which  they  subscribed,  expressed.  And  this  con-' 
mderation  being  expressly  stated  so  as  to  show  their  design  ta 
Ip^ake  a  gratuity  or  gift,  no  other  different  consideration  can  just-' 
\y  be  raised  by  implicadon  arising  out  of  the  writing  or  other  cir- 
Mmstattces.  The  condidon  as  to  what  should  be  done  with  the 
money  cannot  be  construed  into  a  correspondent  obligation  on  the 
part  of  the  corporation,  constituting  a  consideration  for  tiie  subscri- 
bers' promise.  It  is  not  put  into  the  form  of  a  promise  or  con- 
sideratioB.  Another  consideration  had  just  been  expressed  :  and 
moreover,  the  paper  was  not  signed  by  the  corporation,  or  any  one 
acting  for  them,  which  shews  that  it  was  not  the  design  to  impose 
upon  them  any  obligation  of  any  kind.    When  it  is  said  that  the 
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eoq)OraitioD  relying  upon  these  sub-  (  Addiiom  Jaottary.  1828. 
scriptions,  bave  incurred  ezfen-  (MiddUlniryCoU^Adm.Loimif. 
ses  about  the  institution,  the  question  returns,  whether  the  siil^-^ 
scription  was  legally  binding  when  made  ?  If  they  bave  acted  up^ 
on  a  prombe  without  a  consideraticHi,  it  is  their  own  folly.  If  one 
promises  to  give  a  thousand  dollars  to  another,  who  upon  this,  in- 
creases his  expenses,  sends  his  sons  to  college,  8z;c.  does  this 
give  validity  to  a  niLde  pact  ?  Every  person  who  relies  and  acts 
upon  a  gratuitous  promise,  does  so  at  his  own  risk.  He  cannot  by 
so  doing  convert  it  into  a  legal  contract. 

To  advert  to  another  ground  of  defence.  It  will  be  perceived 
that  in  the  writing  the  subscribers  say  "  the  above  agreement  is  to  be 
**  binding  only  on  tlie  following  conditions."  Then  follow  the 
conditions,  one  of  which  is,  ^*  That  the  principal  of  the  said  sub- 
'<  scriptions^  when  paid,  shall  be  applied  and  established  as  a  per* 
^^manentfund,  the  avails  of  which  shall  alone  be  appropriated  to 
**  the  use  of  the  College.^*  If  the  writing  is  a  legal  contract  it 
cannot  be  controlled  by  evidence  of  what  was  said,  but  must  speak 
for  itself.  And  this  condition  is  broken  by  the  discharge  of  oti0 
half  the  sum  subscribed.  It  is  broken  by  the  immediate  expen- 
diture of  what  they  received  for  ordinary  purposes.  It  is  also 
broken  by  Mr.  Chipman*s  discharges  to  people  in  Skoreham. 
Mr.  Chipman*8  powers  to  settle  were  discretionary  and  unlimited. 
The  contract  was  that  the  sums  subscribed  should  be  converted  in- 
to a  fund,  8cc.  But  by  the  corporation  oric  half  the  it^mhas  been 
released.  "  The  principal"  of  said  subscriptions  was  to  be  estab- 
lished as  a  fund.  But  one  half  of  the  principal  is  given  away  by 
the  corporation,  and  in  some  cases  the  whole.  If  it  be  said  that  • 
die  discharge  of  one  half  was  to  this  subscriber  as  well  as  to  the 
rest,  the  answer  is,  the  contract,  as  it  first  stood,  could  not  be  altered 
without  the  consent  of  both  parties.  He  never  asked  for,  nor  coa- 
sented  to,  such  alteration.  It  is  in  vain  to  say  that  twenty  thotmmd 
dollars  remain  due.  The  condition  that ''  the  principal  of  the  seT- 
.**  eral  subscriptions"  shall  be  converted  into  a  permanent  fund  iflf 
distinct,  and  independent  of  the  condition  that  twenty  thau^ 
sand  should  be  subscribed.  The  subscribers  annex  two  eoudi* 
tions,  they  will  not  be  bound,  unless,  first,  twenty  thousand  doU 
lars  shall  be  subscribed,  nor,  secondly,  unless  all  that  is  sub*- 
scribed  shall  be  converted  into  a  fund.  It  could  not  have  been  in- 
tended that  the  corporation  should  do  what  they  pleased  with  all 
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AMweoi  JaouBry,  I8sti4       J  ^e  subscripticiks  atoire  tfie  nam 
Middiaur^CoU^.Adm.Loimit.)  of  iufenty  thousand  doUan.     If 


ithe 
ii».)  of 

Aid  vfere  die  contract,  they  w$re  under  no  necessity  of  tireatihg 
all  the  8ub5cribers  alike^  they  might  have  discharged  fRich  as  they  j 
plea$ed,  and  been  guilty  of  the  .grosseft^  partialiQr  and  persibnal 
jn^ferences.  No  doubt,  the  first  subscribers  were  isfluenced  by  i 
the  hope  that^y  thousand  dollars  would  be  subscribed.  And  : 
Ae  ccxiditioQ  which  they  made  with  regard  to  the  disposition  of  ity  ^ 
is  not  afiected  by  the  other  pfecaudonary  condition  as  to  the  twenty -^ 
thousand  dollars^ 

Upon   another    pomt,    and  the  last  which  will  be  made  in  ^ 
this  argment,  the  defendant  Was  so  fortunate  as  to  have  the  opinidb 
of  tibe  judge  who  presided  at  the  jury  trial  in  his  favor.    The  judges  > 
cliarged  the  jury  that  if  Dr,  Davis^  who  procured  die  subsoripH*  m 
donsi  did  persuade  any  persons  to  sign  the  paper,  with  a  new  that- ' 
he  might  make  use  of  their  names  to  mduce  others  to  srign,  and  i 
did  promise  to  dischaige  them  without  any  paym^c,  and  afte^ 
ward3,  and  after  they  had  been  used  to  draw  in  others,  did  dls^  1j 
charge  them,  or  suffer  them  to  erase  their  names,  it  would  avoid^ 
the  whole  subscription.     And  it  appears  from  the  case  that  ser^    - 
oral  instances  of  this  kind  were  proved,  and  that  too  when  the    - 
names  9tood  pretty  early  upon  the  subscription.  Now,  in  subscript 
tioiis  of  this  kind,  though  it  may  be  said  that  the  promise  of  each 
subscriber  is  in  one  srase  several,  and  that  he  maybe  sued  alone^ 
yet  it  is  equally  true,  that  every  subscriber  binds  himself  wiifa  a 
i^ew  to  the  joint  result  or  effect  of  the  whole  subscription,  and  up- 
on the  supposition  that  all  who,  sign  are  alike  bound  with  him* 
Seeing  on  the  paper  names  which  be  respects,  may  increase  hi9 
belief  that  the  object  is  laudrble  and  the  expectation  that  fickany 
others  will  sign  may  induce  him  to  think  it  will  be  efiected.    A-^ 
ny  deception,  therefore,  in  procuring  subscribers,  or  discharging 
iheiti,  is  a  fraud  upon  him  which  avoids  the  obligation.  It  is  givii^  to 
the  whole  transaction  a  character  different  fix^m  what  it  imports  on 
the  face  of  it,  and  different  fix>m  what  every  subscriber  has  a 
right  to  consider  it.     Unsophisticated  reason  rebels  against  die 
inropo^tion  that  the  first,  or  the  last, 'or  the  middle  subscriber 
may  be  holden,  and  the  rest  discharged*    The  law  in  other  trane- 
actions  requires  good  faith,  why  should  it  not  in  Uiis? 
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At  the  dose  of  the  .term,  the  O-  (  AddJjon,  January,  1888* 
piiUQDoftbecourtwas  delivered  by  (jiiiddUbwyCoiLvt.Adfns,Loomu. 
HDTCHiKSONy  J.  This  case,  and  the. other  connected  with 
it,  and  the  principles  embraced,  are  so  important,  and  there  being 
twoonly  of  the  members  of  the  court  who  can  act  in  deciding 
them,  we  are  disposed  to  place  our  decision  on  grounds  in  which 
we  are  perfecd^  $igreed.  Indeed,  we  find  ourselves  disagreed  in 
jaothing  but  the  mode  of  arriving  at  the  same  conclusion  upon  one 
of  the  points  to  be  decided. 

The  claim  of  the  plainti£&  rests  on  the  validity  of  the  contract 
contained  in  the  subscription-paper  read  in  evidence  on  the  tria), 
in  connection  with  the  proceedings  of  the  corporation  with  regard 
to  the  same.  And  it  is  not  disputed  that  Freedom  Loomis,  the 
intestate,  actually  signed  (us  name  to  that  paper. 

As  the  defendant  obtamed  a  verdict  in  this  cause,  those  points 
decided  in  favor  of  the  plaintifi  by  the  Couq^  Court,  are  not  ne^ 
cessarily  raised  on  these  exceptions,  yet  the  counsel  for  the  par-^ 
ties,  as  a  matter  of  convenience,  have  applied  their  arguments  in 
this  cause  to  all  those  points  which,  in  any  event,  might  be  com* 
mon  to  the  two  now  to  be  decided.  This  was  not  improper  at  all, 
for  it  would  be  useless  to  grant  the  plaintiffs  a  new  trial,  if,  as  th& 
defendant  contends,  they  have  no  cause  of  action  upon  legi^ 
grounds  apparent  upon  the  record.  But^as  both  causes  have  been 
argued, and  are  now  to  be  decided,  we  shall  dispose  of  the  sever* 
al  points  where  they  most  technically  belong. 

The  exceptions  taken  by  the  plaintifis  to  the  admission  of  te8t»* 
maoy  offered  by  the  defendant  in  this  action,  lead  us  to  contem^   ' 
plate^the  nature  of  the  subscription,  and  some  things  urged  b  ref>  • 
erence  to  the  consideration  upon  which  it  was  formed.    The  sui}^  ' 
scriptioQ  commences  with  a  recital  of  the  good  feelings  of  the  sub- 
$cribers  towards  the  College^  their  conviction  of  its  want'of  fimd^  '- 
to  promote  an  object  of  its  importance,  and  then  contains  a  prom* 
ise  that  the  subscribers  will,  for  the  purpose  of  aiding  to  establiah 
a  sufficient  permanent  fund,,  pay  to  the  plaintiffi  the  sums,  &c. 
And,  further,  for  the  OHisideration  aforesaid,  they  promise  to  pay 
the  annual  interest  on  the  same  till  the  whole  is  paid.    It  then  re- 
cites the  coaditicms  upon  which  only  it  was  to  be  of  binding  force; 
one  of  which  conditions  was,  that  not  less  than  iwefiUy  thousand 
cc 
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AddUon,  January,  1828.  i  dollars  should  be  subscribed 
MiddUbury  CoU^.  Adtnt,  Loomii. )  ^  said  peirmanent  fund.  fW , 
whedier  this  contract  was  obtained  fairly  or  not ;  whether  it  wns 
obtained  by  holding  out  flattering  inducements  of  things  never 
to  be  realized  ;  whether  fictitious  subscriptions  were  obtained  to 
be  used  as  allurements  to  tlie  generous  and  unwary ;  these  were 
proper  subjects  of  inquiry,  as  they  would  be  in  case  of  any  oon- 
tract.  The  defendants  complain  that  they  were  decoyed  by  mai- 
no^uvres  bearing  these  characters ;  and  the '  testimony  o^red  by 
them  was  correctly  admitted. 

The  plaintifFs  except  to  the  charge  of  the  court  in  relation  to 
the  declarations  of  President  Davis  while  soliciting  these  suB- 
scriptions.  So  far  as  the  jury  should  believe  his  declarations 
were  but  the  expressions  of  his  honest  opinion  at  the  time,  Ae 
charge  is  favorable  to  the  plaintiffs.  But  so  far  as  his  declarations 
were  calculated  and  intended  to  deceive  subscribers,  and  were 
made  contrary  to  his  own  opinion  and  belief,  tiie  charge  was,  as  it 
should  be,  against  the  plaintiffs.  The  plaintifis  have  brought,  and 
are  prosecuting  this  action  in  affirmance  of  President  Datfis*  a- 
gency,  and,  while  they  do  so  at  all,  diey  must  aflirm  it  in  toto. 
If  they  would  have  the  benefit  of  his  contracts  they  must  take 
them  subject  to  such  incumbrances  as  his  conduct  appended  to 
those  contracts,  while  he  was  making  them.  And  the  jury  wer6 
properly  instructed,  that,  if  die  inducements  held  out  by  President 
Davif,  to  obtain  subscribers,  had  no  foundation  in  fact,  andtbat 
known  or  believed  by  Dr.  Davis  at  the  time,  the  whole  was 
tinctured  with^ratw?,  ^nd  the  jury  might  find'for  die  defendant. 

The  charge  of  the  court, with  regard  to  the  powers  of  Mr.  Ckip^ 
man  to  discharge  the  Shoreham  subscribers^  was  in  favor  of  the 
plaintiffs ;  but  we  see  no  reason  why  his  powers  were  not  coexten* 
sive  with  his  acts.  The  vote  of  die  corporation  gives  him  **JiiU 
^^  powers  to  close  the  subscriptions  to  the  permanent  Jund  in  suck 
"  manner  as  he  deems  for  the  besi  interest  of  the  College.^  No 
language  they  could  use  would  convey  any  more  power  to  disdiarge 
widiout  receiving  pay  than  was  used.  They  must  have  iotended 
he  should  learn  their  circumstances  in  each  particular  case»  and 
act  upon  those  circumstances  as  prudence  should  dictate.  If  be 
found  the  subscriber  of  doubtful  responsibility,  or  the  claim  itself 
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doubtful^hc;  might  obtain  the  best  <  Additoo,  January,  1828. 

settlement  he  could,  and  secure  (jitiddieburyCoU,v9.jidmt.Lo&mit. 
%¥bat  be  could*  If  he  found  the  daim  a  nullity^be  might  discharge 
witbout  payment.  If  instructions  to  this  effect  had  been  given  to 
tbe  j«iry)  ifaey  would  have  been  sanctioned  by  this  court. 
.  Upon  the  point  of  the  stipulations  said  to  be  entered  into  by  Dr. 
DaviSf  while  soliciting  subscriptions,  the  Court  instructed  the  Ju- 
ly, ..th^  if  th^y  believed  from  the  testimony  that  he  made  such 
Ijtipulations,  which  were  afterwards  executed  with  any  of  the  suh- 
acxibers,  that  idiey  should  be  allowed  to  take  off  their  names,  or  be 
^^hQCWise  discharged  without  payment,  and  that  this  was  done  for 
the  purpose  of  inducing  others  from  a  view  of  these  subscriptions 
thie  more  readily,  or  liberally  to  subscibe,  and  th^t  if  any  part  of 
,4^  entif:0  subscription  returned,  to  the  Corporation  was  obtained 

^1q^  j(neans  of  tbe§e  apparent  but  unreal  subscriptions,  they  must  re* 
,g^rd  the.whole  subscription  as  affected  with  the  frauds  and  find 
|pr,  the  defendants* 
,.,It  would  not  be  easy  to  excite  a  doubt  upon  the  correctness  of 

» tluspart  of  the. charge,  if  it  applied  only  to  such  subscriptions  as 

•  were  obtained  after  those  which  were  fictitious,  nor,  if  deducting 
those  &at  were  fictitious  and  those  obtained  afterwards,  less  than 
twenty  thousand  dollars  remained.  There  is  more  difficulty  as 
the  case  i^ands  ^  for  the  charge  makes  the  unreal  subscriptions 
aiMl  any  one  obtained  afterwards,  and  by  their  means,  affect  and 
defeat  those  before  obtained.  This  instruction  assumes  the  po- 
sition that,  though  the  subscriptions  are  several  in  one  sense,  so 
ibat  neither  subscriber  was  holden  for  any  other,  yet,  in  another 
aensey  it  was  entire  and  must  stand  or  fall  together ;  and  that  the 
object  was  to  raise  a  permanent  fund,  which,  when  raised,  consist- 
.edof  the  whole  sum  subscribed  and  returned  to  the  Corporation, 
and  that  each  subscriber  had  a  right  that  none  of  this  should  fail 
through  .any  fraudulent  management  of  those  by  whom  the  sub- 

'  scription  was  obtained.  We  have  not  been  free  from  difficulty 
upon  this  point,  but,  upon  mature  consideration,  we  are  disposed 
to  support  the  verdict.  Upon  reading  the  subscription,  and  lear- 
nkig  the  history  kA  its  circulation,  and  noticing  the  magnitude  of 
the  object'proposed,  it  was  the  reasonable  expectation  of  the  first 
subscribers  that  the  paper  would  be  presented,  in  a  fair  and  honor- 
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Addison.  January,  1888.  )  able  maimeryto  the  people  ofpTop- 
MiidUbury  Con.  T8.  Aim.  Loomit. )  fMj  wMm  diftt  territory,  wliesa 
bhabitants  might  well  be  supposed  to  wish  tbepfospefkjroflto 
CoUege,  and  that  the  whcrie  woald  be  retiirfied  to  the  corporation 
to  form  that  permanent  fund  which  it  was  hoped  would  relieve 
the  CoUege  from  future  pecuniary  wants.  And  they  had  aiiuH 
terest  that  this  fund  should  be  so  fairly  obtained  that  the  OaUege 
mighthave  the  friendship  and  patronage  of  the  surrounding  popqki* 
tion  in  every  other  point  of  view,  as  well  as  their  pecuniary  patronage* 
Furthermore,  one  condition  of  the  subscription  is,  that  in  an  event 
therem  described,  the  last  subscriptions  even  to  any  amount,  sheH 
operate  to  relieve  the  first  subscribers  from  their  subscriptions,  m 
whole  br  in  part,as  the  result  should  {Mrove.  There  was  a  sum  in 
cbntemplation  that  would  answer  all  ^e  exigencies  of  the  Corpo^ 
ration,  and  all  beyond  that  was  merely  a  relief  to  those  who  sub* 
scribed  the  amount  thus  contemplated  to  be  NMsed.  They,  there- 
ibre|  had  a  greater  interest  in  the  after  subscnptions  than  the* 
corporation  themselves.  It  is  right,  therefore,  that  any  defeat  of 
the  later  subscriptions,through  any  fraudulent  management  of  the 
agents  of  the  Corporation,should  render  the  whde  uncoUectahle. 

The  Judgment  of  the  County  Court  is  a&med. 

FMp9  and  Starr ^  for  plaintifis. 

Batesj  for  defendant. 


« ^^>0^».^» 


Tht  PreMent  and  FeUotva  of  MUdbhtary  CoUtfge  vs.  Abraham 

TVUUamson. 

That  the  plaintiflb  might  accept  a  suhtcrlption  paper  payable  to  them  when  of* 
leied,  and  affirm  the  agency  which  wae  at  first  voluntary. 

That  defendant  should  be  admitted  to  prove  that  the  plainUfEis  by  their  own  aeff 
teduoed  the  amount  of  subscriptions  below  lioenfy  thousand  dott&rsi  that  be* 
ing  the  minimum  to  atuch  liability. 

That  such  a  reduction  of  this  particular  subscription,  though  not  below  twet^ 
tji  ifunuohd  dotiMtii  absolves  those  subscribers,  who  gave  not  consent  to  such 
reducUon* 

Skj^oes  their  agreeing  to  take  their  pay  in  land. 

That  the  giving  of  notes  and  receiving  a  discharfe«  affords  bo  piviudiptjon  ^^kir 
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Wty«  btturtettt  MttproiiliM  and  8ubicri0ioii,  unlets  defendant  knew  the  full 
,  l^windaolhifdfifei^cBatilM  tinM*'  '  -^ 

Wit  Hm  gMiig  oft  Mte  d^t  not  predud*  defendant  frtMn  defending  by  proring 
mcbfacMas  were  eufpeeed  to  eXtet  nfheni  ho  settled,  but  of  which  he  kne#  no 
eridence  whatever^ 

In  Ttitis  action  the  defence  set  trp,  and  all  the  points  of  law  de- 
tided  by  the  County  Court,  on  objections  to  evidence,  and  In 
lii^  instructions  to  tbe  jury, appear  in  the  following  exceptions  al** 
lowed  by  the  Judges  of  said  County  Court :  ^^  This  was  an  ac« 
lion  of  assumpsit  on  a  promissory  note,  dated  January  1, 1&22^  for 
^90  payable  on  demand,  with  interest.  Plea,  general  issue,  and 
tiSal  by  jury* 

The  plaintifis  gave  in  evidence  the  note  declared  on,the  making 
of  which  by  the  defendant  was  admitted.  The  defence  was  toanX 
^  eofuideraitiofi* 

^  The  defendant  produced  in  evidence  the  original  subscriptioa, 
tf  himself  and  many  others  to  the  permanent  fund  of  Middhhuni 
€^ttegej  dated  in  November,  A.  D.  1815,  which  is  referred  to 
fiM  n!ilide  a  part  of  this  case;  and  proved  that  this  note  was  giv- 
en on  account  of  his  subscription,  being  for  one  half  of  the  amount 
of  interest  to  the  date  of  the  note*  It  was  admitted  that  when 
the  subscripdon  was  gotten  up,  tlie  corporation  of  the  Ct)Uege 
Were  embarrased  with  debts  to  the  amount  of  Jttft  thousmd  doU 
larsj  or  mote;  that  their  permanent  funds  applicable  to  the  gener- 
<d  expenses  of  the  institution  consisted  chiefly,  if  not  entirely,  of 
new  laodvy  not  productive  of  any  revenue;  that  they  were  scarce-' 
ly  able  to  continue  operations  upon  the  plan  of  education  then  es- 
tablished, and  quite  unable  to  enlarge  their  plan  or  increase  their 
expenses  ;  and  that  soon  after  the  subscription  was  fil]ed,they  ad- 
ded two  professorships  and  a  philosophical  apparatus  upon  tbe 
faith  of  the  aforesaid  subscription.  It  was  also  admitted  that  the 
subscription  was  circulated,  and  the  signatures  obtained,  by  Dr. 
Davis,  then  president  of  the  CoBegt. 

To  show  tiiat  the  subscription  wias  authorized  by  the  ccrpora- 
tion,  the  plaintifls  offered  in  evidence  that  article  of  tbe  bye-Iawiai 
of  the  corporation  which  shews  the  office  and  duties  of  the  pru-  ' 
dential  committee ;  the  vote  of  the  corporation  of  August,^  1815, 
ttj^KMrniDg  the  Preiident  of  the  CoUege,  and  Mr.  Chipmatij  and 
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.  Addifon,  Jtnwy.  \HB,  >  Mr.  MerrHl,  Ae  jfwidential  commrt- 
MiddiebmwC9a.^t.WiUuan$on.S  ^ee  ;  the  rote  passed  in  1816y 
limiting  the  mnount  of  subsdriptioc^'  to  tbe  permftnent  fomi; 
the  vote  of  August,  1816,  establishing  two  neW  professorships  ^ 
t^e  vote  of  August  20,  1818,  authorizmg  the  payment  of  sub- 
scriptions to  the  permanent  fund  in  lands  at  appraisal,  and  au*' 
thorizing  tbe  discharge  of  these  subscriptions  on  payment  of  oner 
half  the  amount  thereof  in  money;  lbe  vme  of  March  2,  1819,- 
relating  to  the  payment  of  these  subscriptions  by  notes ;  the  vote 
of  August,  1819,  authorizing  the  prudential  committee  to  set-' 
tie  the  subscriptions  of  William  Slade,  and  WHUam  Sladejun. ; 
and  the  vote  of  same  date, -appointing  Jtfr.CAfiman  sole  ageht 
to  settle  and  collect  these  subscriptions ;  all  which  are  referred 
to  and  made  a  part  of  this  case  :  which  evidence  was  objected 
to  by  die  defendant  a&  improper  and  insufficient ;  but  was  ad-' 
mitted  and  held  to  be  sufficient  for  tbe  purpose  aforesaid.  Th^ 
defefidant  also  contended,  that  the  subscripiiOD  was  tfot  a  ooit^ 
tract  founded  upon  any  legal  or  sufficient  consideration^  that  tiie 
'  iacts  admitted  as  above  stated,  had  no  legal  tendency  to  aid  or 
supply  any  defect  of  consideration  appearing  upon  tbe  face  of  the 
instrument,  and  because  tbe  consideraticxi  shewn,  if  any,  was  vairi-^ 
ant  from  that  alleged  in  tbe  declaration.  But  the  court  decided 
that  the  subscription  upon  the  face  of  It,  with  the  &ots  admitted^ 
as  aforesaid,  created  an  apparent  legal  liability  upon  tbesubsc^-^ 
bers  in  favor  of  the  plaintiffs. 

The  defendant  then  offered  in  evidence  the  aforesaid  vote  of 
August  20,  1818,  with  evidence  to  prove  that  unpaid  subscript 
tions  to  the  anoount  of /re  thousand  dollars^  were  then  knownto 
the  corporation  to  be  desperate  and  wholly  uncoUectable  by 
.  reaiBOQ  of  the  poverty  of  the  signers,  so  that  the  amount  of  s6l- 
vent  subscriptions,  when  the  whole  had  been  reduced  by  that  vote 
yD  one  half  the  original  amount,  would  be  le^  than  txjoeniy  ihxmr' 
sand  dollars^  contending  that  this  shewing  would  operate  to  dis- 
.  cb9Jrge  the  whole  subscription.  Tliis  evidence  was  objected  to 
by  tbe  plaintifl&,and  rejected  by  the  court. 

Tbe  defendant  then  produced  evidence  tending  to  shew,  that 
n^j  of  the  subscribers  were  induced  by  the  declarations  of  Or^ 
Davis f  to  expect  and  believe,  at  the  time  of  subscribing,  that  the 
whole.amount  of  their  subscripuons  would  not  be  required,  tha^ 
probably  not  more  than  one  half  would  ever  be  exacted,  and  in 
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some    insUKDCes,  that  nothmg  but  C  Addison,  January  IttS. 

ihe  intere^  for  a  few  years  wouM  }  MuUUbury  CoU.  rt.  WiiHamton^ 
he  expected.  He  also  offered  evidence  to  sbow,  that  the  corpo- 
ration had  discharged  part  of  the  solvent  subscriptbns,  not  includ- 
ing that  of  the  defendant,  without  requiring  payment  of  any^  paft 
thereof.  This  evidence  was  objected  lo  by  die  plaintifis  but  was 
admitted  by  the  coujt.  And  it  was  proved  that  Mr.  Chipman, 
professing  to  act  under  his  said  appointment  of  August,  1819,  did 
'execute  discharges  of  several  subscriptions  against  inhabitants  of 
SKorehoMj  without  receiving  or  stipulating  to  receive,  any  pay- 
ment. 

The  defendant  also  offered  evidence  to  prove  that  Dr.DavU  ob- 
tained several  subscripdons  under  an  engagement  on  his  part,  that 
the  subscribers  thus  obtained  should  not  be  required  to  pay  any 
tiling,  but  should  be  discharged  without  payment,  and  that  he  did 
mibsequently,and  after  other  signatures  were  obtained,  permit  them 
to  erase  their  names,  or  otherwise  discharge  them,  accordingly ; 
and  ibat  hie  declared  object  in  so  doing  was  to  induce  other's  the 
more  readily  to  subscribe  while  these  subscripdons  stood  upon  the 
paper.  This  evidence  was  objected  to  by  the  plaiotifis  on  the 
following  grounds:  1.  That  the  promise  of  each  subscriber  was 
several  and  disconnected  from  that  of  every  other  subscriber. 

2.  That  no  evidence  of  this  sort  relating  to  any  subscription  sub- 
sequent to  Uiat  of  the  defendant  could  affect  bis  engagement. 

3.  That  np  evidence  of  tiiis  kind,  relating  to  any  subscription 
made  after  twenty  thousand  dollars  had  been  subscribed,  could 
afl^t  the  subscription  of  the  defendant ;  his  subscription  making 
part  of  the  first  twenty  thousand  <2o/Zar»  subscribed.  But  the 
court  admitted  the  evidence  generally,  and  without  regard  to  aiiy 
of  the  above  distinctions  taken  by  the  plaintif&.  Whereupon  the 
defendant  produced  several  wimesses,  some  of  whom  were  and 
still  are  subscribers,  to  whom  the  plaintiffs  objected  as  bcomp»- 
tent ;  but  they  were  admitted  by  the  court ;  and  the  witnesses 
thus  produced  gave  evidence  tending  to  prove  the  above  facts  in 
relation  to  some  four  or  five  subscriptions,  all  of  which  were  sub- 
sequent to  that  of  the  defendant,  and  most,  if  not  all,of  which  were 
subsequent  to  the  sum  of^tirenfy^Aot»anJ(7offar«  being  subscribed. 

The  defendant  also  gave  eWdence,  tending  to  show,  that  sub- 
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Additon,  January,  1828.  }  sequent  to  the  aforeaaid  vote  of 
MMlibury  CoiT^.  WiiHamtm.  ]  August  20,  1818,  the  plaiotiffii 
geqerally  claimed  of  the  subscribers  but  one  half  of  the  origtnal 
Amount  of  ihe  subscriptions  and  their  mterest ;  that  whenever  thej 
were  settled  hy  notes,  the  notes  were  taken  for  that  amount^luad  that 
in  some  cases  the  subscriptions  were  discharged  on  payment  of 
half  the  amount  in  real  estate.  And  the  defendant  contended 
that  if  the  plaintifis  had  relinquished  and  discharged  a  part  of  the 
subscriptions,  they  had  thereby  discharged  the  whole ;  and  no  ev- 
idence was  given  aside  from  the  subscription  itself,  and  dedar^- 
tionsof  Dr.  DotHt  of  the  character  and  description  first  above- 
mentioned,  tending  to  shew  any  agreement  or  consent  of  the  sul^ 
acriber?  m  gieneral,  or  of  the  defendant  in  particular,  lor  any  gen*- 
oral  reduction  or  abatemement  upon  the  subscripdoos. 

The  plaintifl^  then  proved  that  when  the  note  b  questioii  was 
given  for  one  half  the  amount  of  interest  on  the  origiiwl  subscript 
tion  of  the  defendant,  as  aforesaid,  another  note  was  also  given 
fcr  one  half  the  principal,  and  that  the  subscription  was  thereby 
discharged  by  a  competent  officer  of  the  corporation*  And  they 
aba  produced  evidence  tending  to  shew,  that  at,  and  previous  to 
the  giving  of  said  notes,  the  subscription  of  the  defendant  had  be* 
come  the  subject  of  dispute  and  controversy  between  him  and 
the  plaintiffi ;  that  reports  of  deception  and  fraudulent  manage- 
ment on  the  part  of  Dr.  Dao»,  in  obtaining  subscriptions,  were 
then  in  circulation  to  the  knowledge  of  the  defendant,  and  that 
the  notes  aforesaid  were  given  by  the  defendant  upon  a  comin<^ 
mise  and  settlement  of  his  said  subscription,  and  in  ccNoaideratioQ 
of  iXB  being  discharged. 

The  Court  charged  the  jury,  among  other  things  not  material 
lobe  repeated,  that  the  declarations  of  Dr.  Davi$f  and  the  hopes 
aod  encouragements  held  out  by  him,  by  which  he  bduoed  per- 
aoQS  to  subscribe,  did  not  affect  the  validity  of  the  subscriptioos, 
3  they  did  not  amount  to  a  promise  or  agreement  to  let  off  a  sub* 
flcriber  without  payment,  or  to  a  certam  preference  in  favor  of 
aoysubscriber,aod  if  they  believed  from  the  evidence  of  his  said 
denlarations,  and  of  all  Uie  frets  and  circumstances  cooBected 
tbwewith,  that  he  expressed  only  his  honest  opinion  and  befief  at 
the  time ;  but  that  if  they  believed  that  those  declarations  were 
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contrnry  to  Ws  opinion  tmd  be-  J'  '     A^4itaii,latwa5r,l82$.   -    » 
lief,    and    intended   to     deceive  ( Middkbury  CoiL  vs.  JVaiiamtoti. 
subscribers,  they  would  constitate  a  fraud,  and  render  tiie  sub- 
scffjprions  void — That  if  the  corporation  had  made  a  general 
reduction  of  all  the  subscriptions,  still  leaving  the  amount  of  twen^ 
iy  thousand  dollars  or  more  uncancelled,  such  act  would  not  dis-* 
charge  the  subscribi^rs  from  payment  of  the  residue,  whether' 
snch  reduction  was  made  with  their  consent  and  approbation,  or ' 
not^— ttiat  a  capricious  or  needless  discharge  of  any  solvent  subscri- 
ber, without  any  payment,  was  an  unwarrantable  preference,and  a 
fraud  upon  tlie  just  expectations  of  all  the  others,which  would  en- 
title them  to  refuse  payment ;  but  that  the  act  of  Mr.  Chipman 
in  discharging  the  said   Shoreham  subscribersj  was  not  within 
the  powers  of  bis  appointment,  and  therefore  not  binding  on  th^^ 
corporation— that  a  compromise  of  any  of  the  subscriptions,  af-  • 
ter  the  same  had  become  the  subject  of  dispute  and  controvert'  ^ 
ey^  would  not  affect  the  other  subscriptions,  though  the  amount 
required  (being  half  the  original  subscriptions,)  was  received  in 
real  estate ;  provided,  snch  compromise  was  made  in  good  faith", 
upon  a  reasonable  necessity,  and  not  intended  as  a  preference—* 
that  if  they  believed  from  the  evidence  that  Dr.  Davis,  at  the 
time  of  obtaining  the  subscriptions,  did  enter  into  stipulations  which 
were  afterwards  executed,  with  any  subscribers,  that  they  should 
be  allowed  to  take  off  their  names,  or  should  be  otherwise  dis- 
charged, without  payment,  and  that  this  was  done  for  the  purpose 
of  inducing  otliers,  from  a  view  of  these  subscriptions,  the  moro 
readily  or  liberally  to  subscribe,  and  that  any  part  of  the  entire 
subdcriptbn  as  returned  to  the  corporation,  was  obtained  by  means 
of  these  apparent  or  unreal  subscriptions,  they  would  regard  the 
whole  subscription  as  affected  with  fraud,  and  not  imposing  any 
legal  liability  upon  the  defendant  when  he  executed  dre  note  in 
question — that  they  would   probably  arrive  at  this  conclusion  as  " 
the  counsel  for  the  plaintiffs  seemed  to  yield  lliis  part  of  the  casd  ^ 
in  argument,  but  that  it  was  their  duty  still  to  examine  for  them- 
selves. 

With  reference  to  the  remaining  part  of  the  case,  the  counsel 
for  the  defendants  requested  the  court  to  charge,  that  if  frauds 
were  practiced  in  obtaining  subscriptions,  which  were  not  knoT^-rr 
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Additoii,  Jwtaiy.  182?.  J  to  the  deffsndunt  H  t^be  time  of 
Mi4dUhur^  Coll.  ▼•.  WtUiam^fm.]  executing  thp  iwHe,  apd  which 
^ould  vitiate  the  subscrip(rbns,  his  note  wpuUl  ii^  hind  bim'. 
Thereupon  the  courf  charged  the  jqry,  that  the  aettlemtot  and 
discharge  of  a  douhtful  demaqd  was  a  legal  ynd  sufficient  coDsidr 
eration  for  a  prqmise — ^diat^e;3ubscjriptioa  qf  the  defendant  mas 
a  demand  of  this  chsuracter^  find  a  proper  subject  of  aettlement 
apd  compromise — thi^t>  therefbr^j  if  tb^y  fowd  iro«)  the  evidence 
t^at  the  subscription  was,  tit  $he  tiffte  of  giving  the  not^,  in  «mr 
jtroversy  between  the  parties,  and  that  the  not^s  were  given  in  consid- 
er^lbnoJfthe  subscription  being  discharged}  the  plaintiffs  were  enti- 
tiled  ^QrecQver^that  th^e  waS|  however,  a  malerjAl  diflferencQ  ber 
l,we^  the  i^ere  ^stitatioaof  one  i^ecurity  for  another,  and  the  setr 
lle^nt  of  di^ute^  relating  to  the  one  by  the  giving . ci*  the  o(ther«s«- 
)biitintUs.cas^i{!thedesJgnof.thapArtieftwa3mere]y 
n^t^fc^theajub^ripdony  iwinot to  aftttle  mi  put  jitgeat  alLqug^iyn 
and  di^puijs?  actios  thfl  wbaoi^iptiaiw  the  luitiea  ,were  stiti  op^ 
49  cy^Qr  objjBct)09  to  wbicb  the  6i)bs(pfip|ioin  was  .ei^^(Qae4t  -^d  ijte; 
VwAi  firob^%  fipd  (pr  th^  d^^enl-r-bttl  dMit  tbq  i^al  peer 
sumptipp  arising  from  (bfi  giving  of  the  not^ontbe  one  side*  «9^ 
ihf  disqhargp  oj[th9^bs^rip|jiQo  oq  the  qA^^  wa^thfita  aetder 
tnpnt  yif^.  intended,  and  not  a  mere  subs^tittttion  of  tbo  notes.% 
the  i^ub^riptjioA;  and  ^t  jdvs  pre^mi^ption  vmBt^  prevail,  unlesf 
the  defendant  had  shown,  or  it  otherwise,  appeared^  that  thet  ioteaiT 
tion  of  the  parses  was  di^oreiit — that  they  ^^vld  therefore  ^t^ter-^ 
mine,  ^om  the  whole  evidence)  ?^e{her  the..note$  wejce  given  .in  covf 
sjderaaon  of  the  settleineiit  ef  a  contixivfiriy,  and  tb^  di^ei^i^  i»f 
the  subscription,  or  were  merely  substituted,  mi  to  be  p«4^  <M  uof 
as  the  subscriptjcyi  should  ojt  should  Opt  be  adjwlged  to  be  xklid-r^ 
that  if  the  transaction  was  in  fact  a  comprpn^i^ei  the  discoyery  bjr 
the  defendant  siqce,.  of  fu^^et^  defence  .itga*e^  the,si]^aonptiQn>,ij| 
too  late  and  cannot  s^vai}  him  in  this  actipp.;  mi  9f^  iR.  events^  tbi|l 
such  discovery,  to  be  available,  mn^t  be  of  spiQo  new  aad  distinct 
ground  of  defence,  and  ^  merely  pf  ne?:  pr  additional  ieplsto 
support  a  ground  of  defence  of  which  the  party  was  before  appris* 
ed ;  and  therefore,  that  the  discovery  of  pardcnlar  fcauda,  afibcting 
the  validity  of  the  subspdptions,  cannot  now  avail  the  defendant,  if 
9t  the  time  ofthesetdementhelpaevir that  i^uebfrauda  wexeaim^osed 
to  exist.    The*jury  returned  a  verdict  for  the  plaintiffs.    And  to 
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tjbe  iievera}  deei^ons  6f  thef  court,  &       Adakom  JmMAnr,  t8S8i 
bAdrbitfiris  evidence  on  tHeparf  fjtfwdieewy  cwTJT^^^ 
pf  the  plainti£i,  and  upon  the  eSbct  and  sufficteney  thereof,  axi^ 
lejecdng  evidence  on  th^  part  of  the  defendant^  and  to  the  charge- 
aibrdsaid,  tbe^defrndmits  except.      Exceptions  allowed  and  sign- 
erf  iaqoiiri,  the  6th  day  of  Oct.  A.  D.   1826^— And  by  order  of 
oottft,^e  questions  of  hw  arising  cm'  the  trial  aforesaid,  paa&  «or 
the  Supreme  Court  for  ar  final  deei^on  theredn." 
.  The  scrbscrfptlon-paper,  and  votes  c^  th^  corporation,  refenfed^ 
to  inf  thes^  eiceptiobs',  are  the  3am^  as  are  cited  isx  the  oasor 
against  liie  AAnrs.  ^  Freedom  Looniis*^  and  need  not  be  bire 
recmd.    And  the^  argmifiem^  of  counsel  applicable  to  Ais  case 
and'  not  b  the  othei",  k^  ia  substanee,  as  foUcfWsr : 

Forthedhfendicinti. 

h  appears  in  the  esese,  that  the  note  t^d  given  (or  oine  half  of 
the  subscripdon,  and  Ae  ^hole  subs^ption  thereupon  discharge 
edi  It  appears  Aether,  that  the  ^*  plaintiffi  produced  evid^be 
tending  to  shew,  that  at,  and  previous  to^  the  giving  of  said  note,- 
the  subscription  of  the  defendant  had  been  the  subject  of  contro- 
versy between  hinr  and  the  phdntifis  y  that  reports  of  deception 
and  irandulent  management^  on  the  part  of  Dr^.  Davis  in  obtaiiihig 
subscriptions,  were  dien  in  circulation  id  the  knowledge  of  the  de^ 
fendant }  and  that  the  not€fs  aforesaid  were  ^ven  by  the  defendant 
upon  a  Compromiser  ffiid  settlement  of  his  said  subscription,  abd  in 
confsMeratioii  of  its  being  discharged.'*  By  the  defendant's  evi- 
dence'it  also  appears,  that  Dr.  DavU  obtained  several  subscrip- 
Uons,' which,  at  the  time,  he  promised  to  dischasrge;^  and  having 
made  uso  of  tbes^  subscripdons  to  induce  others  to  sign,'  did  actual- 
fy  aBow  the  subscribers  to  erase  their  names,  and  did  othisrwise 
^scharge  them.  In  another  part  of  th^'  case  it  appe&rs,  that  previ- 
ous tathis^  in  August,  1*818,  the  dorpordtion  had  passed  a  vote 
"  authorizitrg  the  di^harg^  of  thbte  siibsc^riptions  on  ]^a:ytiieht  of 
ohe  half  the*  amount  in  money,''  and  '^  diat  sub^e^ent  to  the  a- 
for^s&Id  Vote  of  Aug.  20, 18i&,  thd  plaSiitiffs  generally  claimed  of 
the  stibS6r>bers  but  one  hdlf,  and  that  whenever  they  were  settled 
by  notes,  the  notes  Were  taketofof  that  amount;"  Upon  thes^  facts 
tfi^^udce  Chai^ged  the  jury,  *<  That  the  settlement  and  discharge  of  a 
doqib'fftfl  demand,  was  a  legal  and  soffici^nt  consideration  ibr  aprpm- 

*  See  the  iMt  preceding  caie. 
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AddiioarJamiaiy«.  1828.        1  ige,  and  that  llje  subscription  of  tuc 
MMU^rg  CmT^s.  miiianuon. )  defendant  was   a  demand  of  iim 
character,  and  a  proper  subject  of  compromise."     And  also  "that 
the  legal  presumption  arising  from  tlie  giving  of  the  notes  on  the  onq. 
side,  and  the  discharging  tlie  subscription  on  tlio  other,  was,  that  a 
settlement  was  intended,  and  not  a  mere  substitution  of  the  note- 
for  the  subscription,  and  that  this  presumption  must  prevail,  unless 
the  defendant  hud  shewn,  or  it  otherwise  appeared,  the   hitention. 
of  the  parties  was  dilTercnt ;"   and  also,  "  tliat  if  the  transacdon 
was  in  fact  a  compromise,  the  discovery  by  the  defendant  since 
of  further  defence  against  the  subscriptions   is  too  Inte,  and  can* 
not  avail  him  in  tliis  action ;  and  that  at  all  events,  such  discovery, 
to  be  available,  must  be  of  some  now  and  distinct  ground  of  de-. 
fence,  and  not  merely  of  new  and  additional  facts   to  support  a 
ground  of  defence  of  which  the  party  was  before  apprised  ;  and 
Aat,  therefore,  the   discovery  of  particular  frauds,  afFecring  the* 
validity  of  the  subscriptions,  cannot  now  avail  the  defendant,  if  at 
the  time  of  the  settlement  he  knew  tliat  such  frauds  v/cre  suppo- 
^d  to  exist." 

1.  The  Judge  was  incorrect  in  charging  the  jury  generally  that 
a  discharge  of  a  doubtful  demand,  like  this,  was  a  good  con- 
sideration for  a  promise.  No  one  is,  or  can  bo  presumed  to  be, 
ignorant  or  doubtful  about  the  law.  How  doubtful  must  it  be  ? 
And  how  shall  it  be  proved  that  either  party  did  not  know  the  law  ? 
Is  it  sufficieut  that  a  man  makes  a  demand  upon  another,  and  in- 
sists that  it  is  legal,  and  at  length  takes  a  note  for  half  tlie  claim  ? 
Or  when  a  man  does  thus  insist,  at  what  point  short  of  a  legal 
claim,  shall  the  demand  be  said  to  be  doubtful,  and  constitute 
a  good  considerati6n  ?  If  the  Judge  meant  a  case  where  tlie 
parties  are  in  doubt  about  facts  which  have  not  happened,  or  arc 
unknown  to  either  of  them,  he  should  havo  been  more  partic- 
ular in  his  language,  and  should  also  have  left  it  to  the  jury  to 
find  whether  such  was  the  fact  in  this  case,  and  not  have  told 
them  it "  was  a  demand  of  tiiis  character."  In  this  case,  the  plaiu- 
tifls  had  always  contended  the  subscription  was  legally  binding. 
They  had  also  always  contended  Ui^l  a  fraudulent  procurement 
and  discharge  of  part  of  the  subscriptions  did  not  discharge  the 
rest.     Still,  it  is  believed,  that  these  pretensions  of  theirs  did  not 
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alter  tho  character  of  tlie  claim. —  (  Addlaonr  January  1828. 

If  it  was  not  a  legal  claim,  it  was  }  Middkbuiy  Coll,  rs.  WitHamson^ 

nothing.     Not  even  a  consideration  for  a  promise. 

2.  The  defendant  also  contends,  that  although  at  the  tirac  of 
tho  settlement  he  knew  that  "frauds  were  supposed  to  exist,"  yeft 
he  did  not  know  that  facts  of  a  fraudulent  character  sufficient  to 
avoid  the  subscription,  actually  existed,  and  were  capable  of  proof, 
which  were  afterwards  discovered.  And  the  Judge  was  manifest- 
ly wrong  in  charging,  that  he  could  not  avail  himself  of  "particular 
frauds,"  afterwards  discovered^  on  account  of  a  svpposition  that 
tliey  existed  when  he  signed  the  note,  even  if  the  jury  understood 
him  to  refer  to  what  Williamson  supposed,  which  is  by  no  moans 
certain.  It  was  suspected  and  supposed  by  many,  that  these  sub- 
Bcriplions  were  fraudulently  procured  long  before  any  actual  proof 
of  the  fact  became  publick.  The  judge  also  charged,  that  if  tho 
defendant  was  apprised  of  any  particular  ground  of  defence  at 
the  time  of  the  compromise,  he  could  not  avail  himself  of  anyac- 
cumulation  of  knowledge  upon  that  point  afterwards.  Now  the* 
defendant  might  know  of  a  single  fact :  but  he  might  neither  know, 
nor  have  the  moans  of  knowing,  at  the  time,  of  any  other,  and  he 
might  well  believe  tliis  one  would  not  convince  a  court  or  jury  that 
tlicre  was  fraud.  Afterwards  he  might  discover  twenty  other 
facts  of  the  same  kind  which  would  bo  perfectly  conclusive.  On 
these  points,  the  principles  laid  down  by  tlie  judge  were  more  fa- 
vorable to  a  fraudulent  party  than  is  v/arranted  by  any  precedent. 
It  is  believed  to  bo  a  correct  principle,  and  one  which  ought  to 
have  been  applied  in  this  case,  tliat  whenever  a  party  has  been  de- 
frauded, no  new  promise  or  compromise  will  bind  him,  unless  ho 
has,  at  tiie  time  of  making  it,  a  knowledge  of  the  facts  in  which  the 
fraud  consists,  sufficient  to  constitute  his  defence,  or,  at  least,  the 
means  of  knowing  the  same  by  common  vigilance :  and  the  Judge 
ought  so  to  have  charged  the  jury. 

3.  Tho  Judge  was  wrong  in  charging,  that  a  legal  presumption 
of  a  compromise,  sufficient  to  throw  the  burthen  of  proving  the 
contrary  on  the  defendant,  would  arise  from  giving  the  note 
and  receiving  a  discharge.  It  w^s  prima  facie  sufficient  for  tlie 
defendant  to  shew  that  the  note  was  given  for  the  subscription, 
and  that  tlic  subscription  was  void.    If  there  was  a  compromise, 
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omr.  rt.  frasimtmi  S  ^^  tflkmacivel^.  It  trould  be  k# 
liifieuhfor  the  ^fendmtto  pro^e  a  negative  m  this  as  in  ahy 
o(]^  eiM«  Stkpposre  a  witness  bad  stood  by  and  s^i^fi  the 
tefe^  md^'diiohaf gej  gfv6»,  und  heard  aochng  of  tf  eomprbmise  : 
^  still  k  might  have  been  urged  dial  the  arntngement  Iriid  beeta'be- 
feve  fnade,  and  the  parties  tvere  theiik  only  car lyifig  it  inter efl<k;t. 
Long  b^re  the  notea  wercf  given,  the  corpdratioor  had  um^ndi-^ 
tiMeiSf  discharged  odd  half,  and  claimed  nb  mol-e  of  any  subseri- 
biirtlMin  his  note  for  one  half.  This  WiSidmson  gare.  Every 
iMsacnptioR,  di^refore,  was  against  this  no^on  of  a  compi^itiiBe  ; 
Md  it  sbocrld  not  have  been  presumed,  but  ptoved,  that  WtUiKm- 
^M  settled  in  a  different  manner  from  others^  and  (roiH  wbat  the 
6QffNMrtftiott  required. 

^  4.  Mt.  CMpmdn^s  aodiortfy  ^as  td  stttUj  not  edmpromis^^ 
^Mkb  subsetibers,  at  his  discretion.  A  settlement  includes  aiiy 
dU^iositKm  of  a  demand,  even  to  a  disdiarge ;  and  no  doubt  thc^ 
tittrperiAieniMettded  togive  him  fttH  powen.  They  had  an  interest 
itf  giUing-tM  of  di^krflcienee  of  some  subscribers  from  whom  they 
expectedresistance  andtrouble,ahdpfc'obably  intended  they  should 
hadtsa^ivged.  They  itever  hdvd  called  on  ^se  he  discharged,, 
or  disavowed  his  acts  or  audioriiy.  The  Judge  was,  therefore, 
iisetteat  inobapgiiig  that  he^  ^lO&eeAei  his  authority. 

¥&r  AefUm^^j  ii'watf  cwitti%dedy  That  a  promissory  note,, 
^«««i  by  way  of  compromise  of  a- doubtful  claihi,  is  binding  upon 
the  maker*— I  Bane,  125.^-^^  Com.  D^.  8d4 — That  t)ie 
platottft^  claim  against  the  defendant  was  a  fit  snbj€^ct  of  contpro-' 
miaS)  aadlfaal  tlle  fi[ct  diat  the  note  was  given  with  that  view,  is 
fottd  by  the  jury^«4Kid  that  vrhenever  a  pdrty  does  compromise  a 
dbjjKited'elaim,  he  warea  every  defence  which  may  exist. 

Ji  v^as  further  insisted,  Aat  when  a  party  pays  money,  or  gives  a 
ntite,  with  foil  knowledge  ormeansof  knowledge,  of  all  die  faets,  h^* 
oaniao^  afterwards  resort  to  any  defence  which  was  properly  a  de- 
foneetothe  original- cla]ra«—tliat  it  was  proved  the  defendant  in  tliis' 
caatofaitw  that  the  scAscription  wasreasted,  andupon  what  grounds 
it'^lNiaso.  He  therefore,  had  hiselectionveither  to  examine  the  ^v*- 
iikntt^jwd  r^ssst  iim  darm,  or  to  setde  it-Kbat  having  done  so;  it 
wWMt  ccAdpetiemfor)kiiil  toftigfeiteit,  tipwi  tfae^round  that  n^w  or 
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addHiooalevidcncehascGi^netoWs  V  AMi«om4^ry.l8«8T, 
kDoiiriedge  sin^e  the  compromisa  ^^t^tttefito^r  €otf.  ~r^  WiVimm^ 
-T-tbat  the  burthen  of  proof  was  on  him,  in  this  i^spa€t,fmi4)ij^^..k 
would  be  going  too  &r  to  reqaire  the  plaini^  to  furore  f^  Juip^l*. 
edge  m  the.  defendant  of  i^  the  minuiue  of  evidence  whic^r^iigto 
be  brought  into  such  a  case.  -^^ 

Hutchinson  J.  delivered  the  opinion  of  die  court*  This  acn 
tion  is  brought  upon  a  note  which  the  defendant  acknowledgef 
that  he  signed.  And  it  appes^s  by  the  case  that  diis  note  w^ 
given  for  half  the  interest  purporting  to  be  due  from  the  ^fend*^ 
ant,  as  having  accrued  tjpon  the  whole  sum  8ub9crK>ed  by  the  de-r 
fendant  to  the  permanent  fiiad  of  the  College  and  eootaiiied  io  tb9 
subscription-paper  referred  to  m  the  casct  Hie  defence  set , up 
requires  Ae  court  to  decide,  first,  whether  the  contract  coptained 
in  said  subscription,  and  standing  in  connection  .with  the  several 
votes  and  proceedings  of  the  corporation,  was  binding  iipon.i^ 
defendant  ?  and  secondly,  whether  the  County  Court  gave,  pi^f^t 
er  inslruotions  to  the  jury,  with  regard  to  Ae  delendaj^t's  irif^lvia 
make  the  same  defence  to  the  note,  which  be  raij^t  hikve  xmAsi  la 
a  suit  brought  directly  upon  the  subscription  ? 

Under  the  first  point  it  is  urged  that  the  plcdntift  caa  ISBike  no 
beaefit  from  this  contract,  nor  be  trejeu^  as  panics  to  ibe  same^ 
because,  it  appears  from  the  case  tbax  the  subscriptioo-pepery jb 
its  present  form,  was  carried  about  by  J>r«  Dq9%^  jdiea  pftin* 
dent  of  the  Cottege  with  a  reijuest  by  him  made  to  tboee  frtend*; 
ly  to  the  cause  of  hteroture,  and  to  that  iastifritiM  in  partieularf 
that  they  would  subscribe  thereto  such  sums  as  (bey  wexe  witting  u^ 
eootnbute  for  &e  object  tbereb  named ;.  and  for  aught  that  apr 
pears,  FreMeni  Davis  acted  upon  Us  own  responsibility^  muk 
without  any  authority  whatever  froni  the  plaintifiis  to  make  suekli 
contract.  This  is  m'ged  upon  a  correct  principle,  if  it  were  Ap- 
plicable to  the  case,  and  it  truly  does  not  appear  that  any  authoq^. 
was  originally  given  Prmdtnt  Dntts  on  this  subject.  Buttlie 
plaintifEs  may  accept  an  agency  performed  for  their  benefit,  and 
accept  a  contract  made  to  them,  when  it  is  offered,  and  thence-* 
%ward  it  becomes  bmding.  And  the  defendant^  and  otheiSf 
signing  this  subscription,  while  in  possesaon  of  Preiidmi  Dtmf^ 
maybe  considered  as  authorisng  him  to  deliver  it  a9..thfBirj9QiH 
tract  to  the  plaintifis  to  whom  it  vras  made  payable.'    It  was  so 
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AddifOD, Januory,  1028.        J  delivered;    and    tbc  corporation 
MiddUbury  Coll,  vs,  iViUiamscru  )  have  solong,  and  by  sucli  repeated 


,        .1      .      .. 

corporate  acts,  recognized  it  as  made  for  their  benefit,  we  are  dis- 
posed to  consider  tlie  proceedings  of  Dr.  Dams,  the  same  as 
ifthe  corporation  had  sent  him  out  upon  the  business  by  an  ex- 
press vote. 

It  is  further  urged  that  the  County  Court  erred  in  rejecting  the 
testimony  offered  by  the  defendant  to  show  the  reduction  of  the 
subscription  by  vote  of  the  corporation.  It  appears  from  the  case 
that  the  defendant  offered  to  prove  that  in  August,  1818,  unpaid 
subscriptions  to  tlie  amount  of  Jive  thousand  dollars  were  wholly 
uncollectable  by  reason  of  the  poverty  of  the  signers;  that  this  was 
then  known  to  the  plaintiffs ;  and  that  tliey  then,  by  their  vote,  dis- 
charged one  half  of  each  subscription ;  all  which  reduced  tlie  a- 
vailable  subscriptions  to  an  amount  less  than  twenty  thousand  dol- 
lars. This  testimony  was  rejected ;  and  we  think,  improperly 
rejected.  One  important  condition  of  tliat  subscription  was,  that 
none  were  to  be  holden,  unless  the  amount  subscribed  should  bo 
twenty  thousand  dollars.  This  must  be  intended  to  mean  fair 
subscriptions,  such  as  may  probably  be  collected.  If  any  of 
them  become  unavailing  afterwards,  without  tlie  fault  of  the  plain- 
tiffs, that  would  not  affect  the  binding  force  of  the  contract  with 
regard  to  such  as  remained  solvent.  But  if  the  plaintiffs,  by  tiieir 
own  act,  reduce  the  available  subscriptions  below  twenty  thousand 
dollars,  and  diat  without  the  consent  of  the  solvent  subscribers, 
they  become  as  they  would  be,  had  tliat  sum  never  been  «".ib- 
scribed.  The  object  of  the  subscribers  was  to  raise  a  sufficient 
permanent  fund  to  relieve  the  wants  of  the  College.  They  would 
not  contribute  unless  the  object  could  be  accomplished.  And 
they  fixed  upon  the  sum  of  twenty  thousand  dollars,  as  the  mini'' 
mum.  They  were  desirous  it  should  be  greater ;  but  they  would 
not  be  holden,  if  it  were  less.  Now  to  admit  the  plaintiffs,  by  their 
ov/n  act  solely,  to  reduce  a  subscription,  that  would  meet  the  desir- 
ed object,  so  low  as  to  defeat  tliat  object,  and  then  collect  any  por- 
tion from  the  solvent  subscribers,  would  operate  as  injuriously  to 
them  as  to  collect  before  ilie  sum  had  ever  amounted  to  twenty 
thousand  dollars, 

Clo5o]r  connortod  with  tliis,  is  that  part  of  the  chorgc  which 
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iastnicts  the  jury  that  a  general  (       Addiion,  January,  1828. 

reduction  of  all  the  subscriptions,  (  MiddUlmry  ColL  m.  WiUiamsim. 
and  leaving  ttventy  thousand  dollars  uncancelledi  would  not  dis- 
charge the  subscribers  from  paying  the  residue,  though  this  re- 
duction were  without  their  consent.  By  this  instruction,  the  at- 
tention of  the  court  is  drawn  to  the  general  character  of  the  sub* 
scription,  with  its  several  conditions,  as  noticed  in  the  suit  against 
the  administrators  oiLoomis.  If  the  views  we  have  just  taken  in 
that  case  be  correct,  the  subscription  returned  to  the  corporation 
is  an  endre  contract.  Not  that  any  subscriber  is  holden  for  any 
but  his  own  subscription ;  but  the  several  conditions  annexed  to 
the  subscription  give  each  subscriber  a  right  to  have  the  whole  a- 
mount  secured  and  collected,  without  any  diminution  resulting 
from  the  doings  of  the  corporation.  Not  only  has  each  subscriber 
a  right  to  be  treated  as  well  as  any  other  subscriber,  but  he  has  a 
right  that  all  the  amount  raised  shall  be  collected  and  appropria- 
ted according  to  the  terms  of  the  contract ;  and  has  a  further  claim 
10  be  relieved,  in  the  amount  oX  his  own  subscription,  by  any  sur- 
plus amount  alluded  to  in  the  last  condition  of  the  writing  itself. 
The  corporation  had,  therefore,  no  right  to  reduce  the  subscrip- 
tion without  the  consent  and  agreement  of  the  subscribers,  against 
whom  they  would  still  assert  a  claim.  This  part  of  the  charge, 
resting  upon  undisputed  facts,  we  deem  incorrect. 

The  defendant  furtlier  contends,  that  there  never  was  any  con- 
sideration for  the  contract  contained  in  the  subscription,  and  that 
nothing  has  been  done  by  the  plaintifis  oh  the  credit  of  it  which 
amounts  to  a  consideration  i  but  their  discharging  by  tlieir  vote,  on 
receiving  pay  in  land,  or  one  half  in  money  or  notes,  defeats  all 
pretension  of  their  having  created  a  consideration  by  acting  on  the  * 
faith  of  the  subscription.  This  point,  striking  at  the  root  of  any 
action  upon  the  original  contract,  has  been  ably  argued  by  the 
counsel  on  both  sides,  and  all  the  authorities  adduced  that  can  be 
found  bearing  at  all  upon  the  subject.  Some  of  these  authoriues 
are  claimed  as  favorable  to  bodi  the  parties. 

Cases  cited  by  the  plaintiffs — 11  Mass.  Rep.  113,  The  Trus- 
tees oflAmerick  Academy  vs.  Davis.  This  was  a  subscription 
to  erect  an  academy,  before  any  act  of  incorporation,  and  the  suit 
brought  by  tlie  Trustees  after  the  act  of  incorporation.    The  de- 

EE 


Digitized  by 


Google 


226  CASES.  IN^TJHB  SUPREME  CIQURT. 

Addison,  J^ary,  1998.  i .  fenpe  sei  up  Was,  (hat  the  plaioti^ , 
Middiebury.,Con.yi,lVi2iianuon.  V  Were  not  payees  of  the  contract; 
and  seconaly^  that  .the  contract  \va&  voluntary  and  without  consid- 
eration. The  court  got  over  the  first  objection  by  saying  that,  to 
promisees  being  named  b  the  written  contract^  but  the  object 
defined,  the  act  of  incorporation  supplied  that  defect  by  appoint- 
ing the  plaintii!s  trustees  to  give  efiect  to  that  object*  Upon  the 
other  point,  the  waiit  of  consideration,  the  court  said,  the  defence 
wds  base  and  dishonorable,  bat  was  available  at  law. 

Also,  12  Mass,  Rep.  190,  Larkin  vs.  Dana.  This  was  a 
subscription  to  support  a  newspaper.  The  action  was  sustain- 
ed, not  upon  the  contract,  as  such,  but  upon  a  count  for  ttttooey 
laid  out  acid  expended  by  the  pldntiff,  at  the  defendant's  request; 
the  plaintiff  having  actually  expended  the  money  on  the  faith  of, 
the  subscription. 

Also,  14  Mass.  Rep.  172,  Tfie  Trustees  of  Farmington^cad^ 
emy  vs..  Alien. — ^The  defendant  subscribed  a  sum  to  help  found 
an  Academy.  He  paid  part  of  it,  and  excused  the  non  payoioac 
of  the  residue,  when  called  upon,  by  naming  his  poverty.  A^d 
the  amount  was  actually  expended  before  the  suit  was  brougbCv^ 
The  plaintifis  recovered  on  a  general  count  for  money  laid  out. 
and  expended ;  the  court  considering  that  the  part  payment 
amounted  to  an  authority  for  the  plainti£  to  expend  the  remain-' 
dcr  00  tlie  credit  of  the  subscription. 

Also,  5  Mass.  Rep.  80,  Worcester  TumpikeCo.  vs.  fViUard — 
6  Jd.  40,  Andover  and  Medford  Turnpike  Co.  vs.  Gould.  These 
actions  were  brought  upon  contracts  to  pay  the  assessments  upon- 
tlie  shares  for  which  they  subscribed ;  and  theplaintifis  recovered. 

We  may  as  well  nodce  at  this  time,  that  the  defendants  by  their 
subscription  became  owners  of  the  stock,  and  had  an  interest  ia 
having  the  roads  made,  which  Would  be  for  iKeir  benefit  wben 
made.  In  tliis  tliey  differ  from  the  other  cases  cited,  where  the 
money  was  intended  solely  for  a  public  use* 

The  plaintiffs  also  cite  7  Jokns.Rep,  1 12,  The  Religious  Sod- 
Hy  of  Whitesboro^  vs.  Stone.  This  was  upon  a  written  proiQise 
to  pay  for  preaching,  so  much  annually,  for  five  years.  Suit 
brought  to  recover  one  or  more  of  the  annual  payments.  A  re- 
covery was  had.    From  the  terms  of  ^his  contract  the  preaching 
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was  to  be  periUmied  before  tbe  (^      amboo,  January,  1828. 
payments  became  due.  f'  MidiUbwy  CoU.  vs.  wmamitm. 

Abo,  20  Johns.  Rep. 89,  McCaidy  vs.  BellingeTj  et  d.  A  sub- 
scripdoQ  lo  repair  a  church,  at  four  equal  instalments,  provided 
sufficient  be  raided  to  do  tbe  whole  repairs  :  sufficient  was  sub- 
scribed, and  the  defendant  was  bolden  liable. 

The  defendant's  counsel,  cite  3  T.  R.  653,  Cook  ys.  Oxley — 
tie  tobacco  case.  Contract  for  one  to  sell,  and  the  other  to  buy, 
and  pQtice  to  be  given  by  four  o'clock  in  the  afternoon.  The 
plaintiff  complied ;  bat  fculed  in  his  action  for  want  of  coosidera-- 
tion  for  the  promise,  and  want  of  nnituality.  Judgment  was  ar- 
liisted  after  verdict. 

Abo,  12  Johns.Rep.  190,  Thicker  vs.  Woods;  where  A,  in  wri- ' 
ting,  promised  to  sell  a  house,  a  tan-yard,  Sec.  on  specific  terms, 
and  at  a  stated  price,  and  give  possession  at  such  a  day  named,  and 
the  contract  to  be  bmding  till  the  first  of  January ,  then  next.  This 
iif«s  holden  to  be  a  proposal,  and  not  a  binding  contract ;  and  die 
deifendanc  bad  judgment. 

'  Ako,  16  Johns.  Rep.  47,  Jackson  vs.  Lawrence.  In  this  it 
wtts  decided,  that  a  deed  with  no  consideration,  except  the  grant- 
ee^e  supporong  the  grantor,  was  void  for  want  of  consideration.  To 
show  a  want  of  mutuality  to  aid  conaderation,  and  that  the  plab- 
tift  have  never,  by  any  act,  bound  themselves  to  receive,  and 
take  care  of,  the  fund  subscribed,  the  defendant  cites  8  •Mcu^. 
Rq^.  392,  Essex  Turnpike  Co.  vs.  Collins^  where  it  was  decided 
that  no  action  lies  to  recover  upon  the  contract,  therein  stated,  to 
take  shares  and  pay  assessments ;  the  court  saying  the  corpora- 
lien  could  not  act  but  by  vote. 

Also,  1  Saund.  264,  Osbwn  rs.  Rogers — That  a  request,  ac- 
toal  or  implied,  must  be  proved. 

Also,  9  Mass.  Rep^  254,  Bouiefl  et  al^s.  Godwin — An  ac-' 
tioD  updb  a  note  given  to  the  deacons  of  the  church,  naming  them, 
and  their  successors  in  office«^Decided  tliat  tlie  note  was  void 
far  want  of  consideration. 

As  a  prefiminary  remark  upon  tlie  legal  force  of  this  subscript 
tidtf,  under  aU  the  circumstances  presented  in  the  case,  wc  ob- 
serve; that  die  subscription  paper  itself  describes  no  consideration 
in  form  for  the  promise  to  pay  the  principal  sum.      With  regard 
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AddlxBi,  Jiftoarf,  ta«.  i  to  ih0  inwreet,  it  reches,  for  ilw 
^fMiCfe&«r^CoU.v9.m»umu0ti:  )  consideration  aforesaid,  the jprotn^ 
ise  to  pay  said  interest  anmiaOy.  That  is,  by  referenee 
back,  in  coosideration  of  the  wants  of  the  CoJlegey  and  promotion 
the  object  of  a  permanent  fiind^  &cc.  And  further,  that  none  of  the 
authorities  cited  for  the  plaintiffs,  are  eicactlj  in  pmiit  to  support  the 
action  on  the  subscription  withont  the  aid  of  the^  circumstances 
presented  in  the  case,  that  the  plaintiffs,  on  the  credit  of  this  svkh 
serqMioB,  created  two  new  professorships,  appointed  thw  pro^ 
feasors,  and  procured  a  philosophical  apparatus,  and  proceeded  io 
iheir  aire  of  the  institution  upon  a  more  enlarged  scale  than 
woald  bave  been  prudent,  or  at  all  practicable,  without  this  iund 
iipon  which  they  in  fact  relied.  Perhaps,  the  case  fiboy^s  less 
ihm  was  in  the  power  of  the  plaintifis  to  prove  on  this  point* 
It  shows  nothing  about  the  sums  expended  by  the  new  professop- 
Uiips,  or  the  purchase  of  die  apparatus,  nor  whether  tbe  profe$«> 
^rs  elect  accepted  the  appointment.  One  of  them  at  least,  never 
entered  upon  the  duties,  nor  resided  at  the  College,  On  any  fu** 
ture  occasion  these  matters  may  be  made  to  appeac  more  fully,  if 
eiclier  paky  de^re  it.  But  it  does  appear  that  the  corporation, 
by  their  several  votes,  agreed,  and  authorized  tbeir  agents,  to  re*, 
ceive  lands  on  the  subscriptions  ;  also  to  receive  one  half  in  mo* 
n^  and  the  interest,  and  discharge  the  whole ;  also  to  receive 
n'ot^s  for  that  half  and  discharge  the  whole.  Now,  we  are  weH  a«- 
gteed  that  this  proceeding  lets  off  every  subscriber  who  did  not 
choose  to  >settle  his  subscription  m  this  way.  The  real  and  de- 
clared object  of  the  subscription  was  to  raise  a  sufficient  perma- 
nent fund  to  support  the  College.  This,  to  be  effective,  must  be 
in  money.  It  was  contracted  to  be  in  money.  He  receiving 
the  amount  in  land,  or  receiving  the  half  in  money,  or  receiving 
that  half  in  notes,  and  risking  a  loss  in  their  final  collection,  was 
wholly  destroying  that  fund ;  wholly  destroymg  that  suiBciency  and 
permanency  which  might  well  have  formed  the  prevailing  motive 
in  the  minds  of  the  subscribers,  at  the  time  they  gave  the  measure 
of  their  liberalityby  signing  their  names.*     ^ 

*  HuTCHiNSoir,  J.  tvas  of  opinion  that  no  action  could  be  supported  upon 
this  subscctptlon  for  want  of  oonsidoration.  That  it  amounts  to  no  request  to 
expend  moaey  on  the  credit  of  it.  Indeed,  nothing  but  the  interest  could  ever  be 
expended.  Justice  Tfrwer  inclined  the  other  way  ;  if  the  plaintSilb  had  ke|»t 
their  hold  upon  tbe  subscription.  But  both  were  agreed  in  the  position  &bov»-«« 
tablished. 
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r  There  is  a  view  of  diis  sulgect  (  Ad^Jaw.  Jftnti^i3r«1998. 
that  has  not  been  mentioned  hy  )  MMU^uryC^t.  WiUimMn. 
tliecounse},  and  has  no  weight  in  ourpresent  decisions ;  yet  should 
be  named,  that  the  counsel  maj  examine  it  against  any  future 
trial  upon  any  of  these  causes.  The  subscriptioo  is  rather  intri« 
cate  in  some  of  its  parts.  It  purports  to  contem^ate  the  raising 
a  fund  ofiweniy  tkoutcmd'dollarsj  and  more,  if  it  shonid  succeed 
as  desired,  and  contains  a  stipulation,  that  if  the  pkintiffi  should 
after  the  date,  and  befcn^  day  of  payment,  receive  by  donation  or 
otherwise,  above  the  debts  then,  and  that  might  after  become^  dais 
from  the  plaintifis  for  erecting  a  College,  &c«  a  sura  equal  to  tbr 
whole  amount  of  the  sums  thereto  subscribed,  the  plaintifli  should 
refund  the  sums  paid  on  the  subscription  ;  and  oli  the  receipt  of 
«  less  amount,  there  should  be  a  discharge  ior  a  sum  to  eadi  in 
proportion.  Vague  as  this  is,  it  must  receive  a  construction.  IT 
that  construction  should  be,  that  if  the  subscription  should  swell 
ever  so  large,  the  subscribers  would  receive  no  full  dischargetiiU 
odier  monies  equalled  all  this,  besides  paying  all  tbe  debts  due 
from  the  corporation,  this  condition  would  afford  poor  encourage*- 
ment  for  people  to  enlarge  the  subscription  ;  for  the  larger  it  ^ould 
be,  the  less  probability  of  their  ever  realizing  a  full  relief:  ao^ 
yet  it  seems  probable  that  this  condition  was  inserted  to  encour- 
age subscriptions.  If  we  should  say  that  the  expression,  '<  tb^ 
whole  amount  subscribed  to  this  contract,'*  means  the  sum  of  iwet^ 
iy  iJumsand  dollars  therein  named  as  the  smallest  whole*  sum 
which  would  give  it  binding  ibrce,  another  difficulty  arises.  Tbe 
subscriptions  bear  interest  from  January  1,  1816,  and  probably 
the  return  was  made  by  about  that  time  to  the  corporation.  Af- 
terwards, on  the  Idth  of  April,  1816,the  corporation,  discovering 
the  uncertainty  apparent  as  above  noticed,  voted  that  the  sum  of 
fifty  thousand  dollars  should  be  the  ultimatum,  beyond  which  the 
subscribers  should  not  be  bolden  to  the  corporation ;  and  that  all 
beyond  that  should  be  applied  to  reduce  the  subscriptions.  Now» 
'<f  it  should  be  decided  that  die  subscribers  might  well  understand 
that  all  beyond  the  first  twenty  thousand  dollars  was  to  operate 
for  the  relief  of  those  who  subscribed  that  sum,  the  vote  of  April, 
1816,  2iSmng  J^  thousand  doUarSf  would  be  virtuaQy  refusing  to 
accept  the  subscription,  without  attaching  new  conditions  to  which 
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..t  Ad^JJw%r^^M%ry,;l«?8.  }  tbe  signers  never  agreed.  ThisF- 
MiMam^€hU.^9,mmmuon.)  maybe  examined  by  counsel  a- 
§Ms^  A  future  tiiat»  .  It  baa  no  offset  upon  our  present  decisKMii. 
Upopihe  other  grooads  we  decide  that  this  actioa  could  not  be 
qiatotaiDed,  bad  it  been  brought  directly  upon  tbe  original  sub- 
acripcion,  and  noiiote  bad  been  given,  and  tbe  statement  of  facts 
just  as  ixm  are  before  the  court.  » 

.  We  proceed,  secondly,  to  notice  the  insilruGtions  given  to  the 
j^ry  by  tbe  County  Court,  relative  to  the  effect  of  the  defendant's 
giving  the  note  in  question*  Tbe  court,  after  noticing  a  distinc<^ 
tim  between  giving  a  note  to  compromise  a  disputed  claim,  an4 
ipeiely  substitutiug  a  note  for  otfaer  evidence  of  a  pre-existing 
GooMct*  Observe  that "  the  legal  presumption  arising  from  the 
^vriogof  the  notes  on  the  one  side,  and  the  discharge  of  the  sub- 
s^riplioa  on  the  other,  was,  that  a  setdement  was  intended,  and. 
not  ameresubstbitionof  dienotesfortbe  subseripdon;  and  that 
thia  presuDiptioQ  must  prevail,  unless  the  defendant  had  shown,  or. 
iloiherwise  appeared,that  the  intention  of  the  parties  was  dithtevt.*^ 

We  aHiaiderthis  part  of  the  charge  mcprrect.  The  mode  of 
doiegtlie  busiaeM  afibrds  no  presumpdon  either  way,  as  wo  can 
diiKOver.  it  b  the  ordinary  way  of  doing  business,  and  equally 
sob  .whether  tbe  parties  intended  a  substitution  or  a  compromise. 
Tbe  person  giving  the  notes,  either  way,  would  want  a  discharge 
iiom>tbe  old  claim,  and  the  person  receiving  the  notes  would  be 
willing  to  give  such  discharge.  The  presumption  could  not  be  as 
staled  in  the.  charge,  without  the  additional  &ct,  that  the  defend- 
anty  when  be  gave  the  notes,  .knew  of  the  grounds  of  the  defence 
telbe  subscription  which  he  has  now  established  by  testimony. 

Tbe  court  further  instructed  tbe  jury,  that  if  the  transaction 
nvere  in  fact  a  compromise,  tbe  discovery  of  a  further  defence  to  - 
tl^a  action  comes  too  late  to  avail  the  defendant ;  and  that,  at  all 
e;veiits,  the  new  discovery  must  be  of  new  and^distinct  grounds  of 
defence,  not  merely  cumulative  testimony ;  and  thattlie  discovery 
of  particidar  iraada  affecting  tbe  validity  of  the  subscription  cannot 
D0ivr  airaiL  the  defendant^  if  he  knew  at  the  time  of  the  setdement 
that  eui^  fraudswere  supposed  to  exist. 

The  ease  recites  nothing  which  shows  what  knowledge  the  dc- 
fcodaatbadof  the  grounds  of  bis  defence,  when  be  gave  the 
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ftadisoa,  January,  1828.        1   notes  J  of  COUTSe,'  it  bartuot  itt3r*r  be 
JUiddieburuf  Coll.  vs.  ff^ittianum.  J  accurately  aseeitained  wiiettei^tlri^ 
chaJTge  in  that  particular  was  applicable  to  the  c^sei   •  But  ttelMt 
Cilause  recited  seems  exceptionable.      If  the  defGiidsiit  has  nrn^ 
proved  particular  frauds  aiiecting  the  validity;  this  cannot  ftvatt 
him  if  he  then  knew  that  such  frauds  vfexe^upposed  to  exist.    Nowv 
he  might  have  supposed  that  such  frauds  existed,  and  might  havo^ 
been  so  informed  that  he  fully  believed  it,  and  yet  not  be  abto  to 
prove  it,  nor  even  know  any  testimony  tending  to  plro^e  it.    He 
has  now  discovered  full  proof.    This  is  not  of  acumitiativQ  eh&t^ 
acter ;  if  such  were  its  nature,  the  charge^  in  the  last  clafuse  bdt- 
one,  would  be  correct.     Cumulative  testimony,  strictly  spei^g^ 
is  that  which  adds  to  the  weight  of  testimony  upon  a  poiat  Hiiga'- ' 
ted.    For  instance,  if  the  defence  set  up  was  a  partieulAr  groinMl^ 
of  fraud  in  obtaining  the  subscription,  and  all  the  discovery  mide 
after  the  note  was  given  was  addiciootl  testimony  to  pvow  tbat^ 
particular  ground  of  fraud,  this  would  be  cumulative ;  bat  if  tfad 
new  discovery  comprehend  another  and  distinct  fraud,  fomibg 
a  defence  of  itself,  this  could  not  be  termed  cumulative*    And 
mich  matter,  not  known  at  the  time,  would  not  be  waived  by  thcl' 
giving  of  the  note.    It  seems  probable,  from  the  case,  diat  the  sub*^ ' 
scription  was  considered  good  and  valid,  in  point  of  its  considera- 
tion, during  tlie  whole  seulement.    And  when  we  consider  that 
the  County  Court,  oh  the  trial  of  the  acdon  against  the  admrs.  oj- 
Loamisj  admitted  the  subscription  as  valid  in  this  xeqvect,  though^ 
<Ajected  to,  it  would  be  too  much  to  say  that  when  the  defendttnt  * 
gave  thb  note,  he  so  understood  bis  rights,  so  well  knew  that  the* 
subscripdon  was  void  for  want  of  consideration,  that  he  caiimM< 
now  be  permitted  to  set  up  such  want  of  consideration  as  a  de- 
ience  to  the  note.     That  defect  in  die  subscription,  fumisfamg  a* 
defence  ta  the  samd,  is  attended  with  so  much  intricacy,  it  eaooift ' 
be  expected  diat  a  man  unlearned  in  the  law  can  judge  of  it  86* 
as  to  be  said  to  know  it,  and  impliedly  waive  the  dbjet^on  by  a 
setdement.    In  most  of  the  cases,  where  an  indorser  of  ti  ttote 
promises  to  pay  the  holder,  and  yet  is  adjudged  not  liable  M  Ma* 
promise  on  account  of  his  ignorance  of  the  cireumstanees  when  ha 
made  the  promise,  he  had  some  knowledge ;  he  knew  when  notice 
came  back  to  him  of  the  non-payment  by  the  maker  Or  drawee, 
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Addison,  January,  1828,  C  but  he,  not  knowing  the  connected 
Middiebvry  ColL  «•.  >Fd//»Jl#w.  f  *  circumsUnces.  and  th6  law  applica-* 
ble'teihc  same,  is  admitted  to  set  up  the  same  defence  when  sued 
upon  his  promise,  which  he  might  set  up  when  sued  upon  his  le- 
gal liability  as  indorser.  How  it  would  appear,  in  respect  to  the 
defendant's  knowledge,  if  the  testimony  upon  tliis  point  had  been 
recited,  we  cannot  say.  But  it  was  incorrect  to  exclude  the 
defendant  by  reason  of  his  knowing  merely  that  frauds  were  sup- 
posed to  exist.     A  new  trial  is  granted. 

Starr  and  Phelps ^  for  plaiutiffi. 

JBcUes.  for  defendant. 

.The  T<HQi»  of  MUdblmry  vs.  Artem/OB  Niacn  and  athcn^ 

That  a  prior  demand  of  payment  need  not  be  averred  in  a  suit  upon  a  con^ta* 
bte's  or  ooltect0T*8  official  bond,  nor  that  a  proceeding  has  been  bad  to  proetirt 
an  extent  against  the  collector  himself,  the  suit  upon  the  bond  being  a  «Qma4 
Native  retned/.  t 

Tliat^ifi  assigning  a  breach  of  such  bond,  the  various  circumstances  of  the  tax, 
4m  time  oif  payment,  itnd  to  whom,  &c.  roast  be  a^ered.  ■  * 

Tliatsuch  abond,  so  far  as  relates  to  a  state-tax,is  a  bond  of  indemnity  to  the  town; 
'and,  in  their  suit,  they  must  maloa  an  averment  of  the  state-tax. 

'  TuLS  wa^  an  action  of  debt  upon  two  penal  bonds  of^ve  thouin 
and  dollars  each,  given  by  the  defendants,  as  security  to  tlie  towji 
that  said  Nixon  should  faithfully  execute  the  office,  and  perform 
tfiQ  duties^  of  constable  and  collector  of  town-taxes  for  said  towijt 
o(Middleburyi  one  for  the  year  commencing  in  March,  1824| 
and  the  other  in  March,  1825.  The  declaration  cJleged  sev^nU 
breaches  of  each  bond,  in  not  collecting,  accounting  for,  and  pay^ 
ifig,  sundry  taxes  bcluded  in  tax-bills  committed  to  him,  .the  3aid 
JVujon,  for  collection,  during  said  years,  accompanied  witl^  regu- 
lar warrants  authoring  the  collection.  Among  the^e  wer«  sevr 
eral  town-taxes,  one  school-tax,  and  one  state-tax.  The  assignr 
rnent  of  the  jbreaches,  with  regard  to  town-taxes,  will  be  sufficients 
fy  understood  without  arecital. 
,  The  assignment,  with  regard  to  the  state-tax,  .was  as  follows,  to 
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x^t  ^^Aod  en  the  MiM  31st  of  (  Ad<yMm,jim»fj,i8St. 
]>4c^nber,  lSSt4c,ih^md  Aritwm  \  i\MenifMUUfM^nJfiiin ei ^; 
**  JVu^on,  as  opUeetor  as  aforesaid^received  from  the  md  lefec^eJ 
^  a  tax'bill  of  the  state-tax  of  ope  cent  and  a  half  on  the  dollar^ 
*t  kg^y  made  atid  assessed  dn  the  list  of  the  polls  and  rateable  e»* 
^  tate  of  the  inhabita);its  of  said  town,  for  the  year  1824; .  ablbiiiji^ 
'f  log  to  four  hundred  slxly-four  dollars  and  s^ven  eetitsi  fo  <^« 
'<  l^ct  and  paj  ever  as  the  la^  directs.** 
,  Tb0  assignment,  with  regard  to  the  school  tax;  wa^i  neiltty  itf 
tke  s^e  words,  mvUUi$  ^mUandit.  The  negation^  ilir^re  ((ifif 
t})e  ^cin^ks  allowed  by  law,  for  collectingi  paymg  over,  fed.'  sU^  £fi£- 
e%  l^ad  loQg  since  past,  yet  thai  itaid  jSbrtemoi  Had  wh6lK^  iie^ect^ 
ed,  &c.  By  reason  whereof,,  the  liaid  town  had  Stiduik'e^  ^^% 
damage,  to  mt,  tod  ihau$iuiid dolbin :  vftM^flOiiSt^iM^ 
crD^d,<ic.      . 

^  Tp  this  declaration  the  defeddantsAemoired,'  kid  i(ft§!gnM  ffig* 
ipjkiwing  tipecial  causes,  to  wit : 

^  Ist.  "ThatitisnoCaUegedinthesdddec]atiidOn,dfotlh6tird^ 
<<  forer,  selectmen,  o^.trdstees  of  Schools  of  said  towti  otMidiEUbur^'^ 
'f  have  at  apy  time  demanded  of  the  sud  AtUmaii  JVtitdn,  a^  coii* 
^i  atable  and  coUector  of  taxes  for  said  town,  as  aforesaicl,tbe  aifeaif- 
M  ageson  said  tax*bills,so  delivered  to  him  as  cbllector,as  aforeiuildJP^ 
^  *<  2.  That  itisnot  alleged  m  said  declaraticn  thai  the  treasbrer^ 
*[  selectmen,  or  trustees  of  schools  of  ^d  town  of  Jltiddl^urf^, 
**  on  failure  of  payment  by  said  Ation  of  the  atreaiai^s  on  ^dt 
^  tax-bills,  so  delivered  to  him  as  collected  of  taxeis,  as  afofa^u^ 
*1  caused  an  extent  to  be  issued  against  Imn,  the  sii^l'  Xiian\J& 
**  such  arrean^es  of  said  taxes,  as  by  law  they  were  bound*  to  dol' 
V  And  also,  for  that  the  toid  declarit^  is  ifi'  othet  fisj^cts  mi- 
'<  certain,  informal  and  insufficient.^' 

Mr.  ^iarty  for  die  dbfendams,  id  Support  of  itHi  demurrer* 
^1.  The  bonds  in  this  casie  are  not  talLen  ificohrdrmfty  to  &wl* 
$Be  Rev.  Lam,  A!i%Act  ofM»f.  5,i6l6.  It  ismaaetfie 
4uty  of  the  Constables  in  all  cases  to  give  bonds  vniSi  securities 
liefore  they  enter  ujpon  the  duties  of  iheif  ofl^ce.  And  itis'o^ 
tional  with  the  towns  to  require  bonds  of  collectprs  oftaxes^.or 
not,  as  they  see  fit  TEi^  offices'^  of  constable  vR^  ck)llect6r  of 
taxes  being  distinct,  the  bonds  should  be  distinct,  each  condi- 
lioned  ibr^  the  performance  of  the  duties  of  the  particular  office. 
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Addison,  January  1828.         )      2^  The  case  provided  for  in 
n\wnofMiM(^^vs.Mxonetait.  f  the  adt  rektitig  ibtawn  dedtilig^' 
and  town  officers,  pasted  in  Febraary  1797,  (Sec.  6,  j>.  4ll,  XJ 
L*)  is  a  specific  dase,  when  the  appomtmemto  the  offices'bf  con- 
stable'and  -collector  of  taxes  is  in  pursuance  of  ati  agreement  be-* 
tweeo  the  inhabitants  of  the  town  and  the  indrvidual  appointed  "{d* 
fill  the  two  offices,  on  terms  agreed  between  A^m.    These  bondrf' 
were  not  executed  under  that  provision  of  the  statute.    Tlife  con-* 
dition  of  the  bonds  set  forth  in  plaintifis'  declarafion  docs  ndt  re- 
'  ohe  that  the  appointinent  of  Artenwi  JfixoiK^  as  cdrtsiftbte  itod* 
QcdIectiNr  of  taxes,  was  in  pursuance  of  such  an  agrefemeht,  nbr* 
does  the  dedaradon  allege  diat  fact.     The  bo*ids  are,  therefore,* 
to^  be  taken  to  have  been  executed  tmder  the  general  law  regulat-' 
ing  bonds  of  constables  and  collectors  of  taxes, 
r  3.  fo  ihe  statnte  relatingto  the  collection'  of  taxes,  passedOc-- 
tober,  1797  ($ec.  12,  p.  406j  a  specific  remedy  is  given  to  the 
town '  against  a  delinquent  coSector,  by  empowering  the  town  treas- 
ijfrer,  selectmen,  trustees  of  schools,  &c.  Who  are  authorised  to' 
reerive  the  titx,  to  deihand  the  arrearages,  &;c«  and  on  his  faihird^ 
tor  pay,  tee.  to  cite  such  collector  before  a  justice  of  the  peace,  td' 
sjiiow  cause  why  an  extent  shoiild  not  issue  agahist  him.    And' 
tke  justice  of  peace  isempowered  in  case,  be.  to  issue  an  extent' 
against  the  collector,  &c.  which  is  a  prompt  and  efficient  refmedy' 
ia  favor  of  the  town  against  a  delinquent  collector.    This  act  has 
remaided  in  fiprce  from  its  first  enactment,  and  was  the  only  secu-* 
rity  or  remedy  provided  for  the  town,  for  many  years,  against  a 
od)fleotorofta:ses,  except  in  the  specific  caiseof  an  appointment  of 
ciN»tabl6  and  eeUedtor,  pursuant  to  an  agreement,  as  before  men-] 
tioned. 

4*  The  act  of  November  6^  1816,  regulating  bonds  of  consfa-' 
Ues  and  collectors  of  Uxes,  being  isiibseqnent  to  thd  act  of  1797,*^ 
regttlatiog  the  cc^ctbn  of  taxes,  is  to  be  construed  With  refer- 
ence to  the  provisions  of  that  act.  l^e  bonds,  to  be  takto  nndef 
^e  act  of  181^,  of  collectors  of  taxes,  wererotended  to  be  an  ul-' 
timate  security  to  the  town,  in  «;ase  of  failure  to  enflnroe  paymeht 
of  the  taxes  from  thecolleetor  fay  die  process  pi*ovided  by  the  pre^ 
vjouslaw,      .     .       ^  - 

.  ^:,  "XM  wm^X^i  that  statutes,  are  to  be  consthied  fiMrorable  id 
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OF  THE  STATE  OF  VERMONT.  235 

t^,fi5bta.Qf>ai},  r^^ires  sucb,^  C  Addlion,  Janoary,  1028.  , 
c^ost]^i4Clio9  qf.tb^/  act  of  1816.  lT^um(fJimfMfyn^^9*J{iximei$l9^ 
T^et^jl^caqnot  cjiUoq  the  coUeptortiU  they  are.dasamfied.  Th^ 
towa  are  empowered  to  coerce  him  ^&  sooa  a^  be  is  delbqueot^ 
ai^d  iu  a  suipmary  numner.  M^  they  then  sleep  vppn  their  rigbiSf 
aod  tbrQw  upoD  the  bail  a  loss  occasioned  by.  their  own  neglect  ? 

6,  Tha  breaches  are  iosufficeotly  assigned,  particularly  in  rela* 
tioQ  to  the  8tate*taX)  nor  is  it  alleged  in  the  declaration  at  wlma, 
time  s^idtax.waspayablO)  nor  i^  it  allegied  when  the  school-tBiK: 
was(  payables  which  is  ^et  forth  in  the  first  count  of  plainti^'  de- 
claradoD.  For  any  thing  that  appears  in  the  decjaradoi^  s^idiw 
mi^t  ngt  have  been  pliable  at  the  conunencenoent  of.  the.  plwr- 
tiffs'  action* 

. .  ,fVf,«  DooUttle^Sor  the  plaintiffs,  after  stating  the  )C4»ae».%rg|edas 
follows : .  The  depuffrer  admits  every  thing  necesaaBy  to  utrecioirft 
ery  by  the  plsantiffi^,  pnless  there  be  some  statulory  provision  ^ 
Qf^kiqg  it  necessary  for  the  sele^tmeq,  treasurer,  or  •Imatee3'  oS: 
^^ools,  to  make  a  special  dem^d  of  Jiixm  of  tbe  airearage»  efi 
fyif  eSf  or,  that  some. of  those  officera  shpuld  cause. an. extent  jto: 
b^  jssued  against  him,  previous  to  bringiogi  the  3uit«.  Neither  oO 
t)ij$^  is  a  necessary  prerequisite..  There  are  atavesal  etatulovxi 
piovisions  op  this  subject.  >.      ..  -i 

The  first  noticed,  is  the  act  of  28th  of  February,  17dJ,  iL  Xui 
ehap.  50,  p.  408— ^efc.  6,j^,4U,fUtl|orises.  the  town  to  take  boiKds 
of  the  constable  and  cdlector  with  sureties  in  one  caseonlyy  andr 
t|)at is,  when  the  town  shall ag^ee. with some^suitahle  person  tofilb 
the  office,  who  shall  afterwards,  it  e.,  after  the  egre^n9ent,.be  chosan^  • 
iffi^  and  the  condition  of  the  bond  is  prescribed ;  but  that  b  not 
tl^i  .c|tae«  Thait  rested  wholly  onrtheagreenent^-^-cA.  50,  JVb.  ^, 
p^4l9.  The  aoiof  Oct.  17,  IWl^^'JL  L.  cA.  49^ p.  400^-1^^ 
«ec.  p«  4!Q$,— meteljr  en^powers^the  aeleetmen,  &c.  to  demanil  of. 
tbfi  (H>l)^t4^9  and  to  cite  himibefpre  a  justice  peace,  who  may  is^* 
siieana3|teqt;^uttliis  act  does*  Hot  authorise  or  contemphte  &^ 
^ood  with  suretiea i  but  the  reverse.-  for tlie loamhad iioreme«^ 
dy  or.aecur^y  b^ondtbe  solvwby  of  .diexoUector^ 

The  act  of  Nov.  7,  1804,  R.  L.  <(fl60S  p.  426,  authorised  the 
t«ni.  to  tftka  boods.  with  surety  i  but  thi»eoi^was  (bund  deficient, 
not  providing  for  tlie  whole  case.  . 
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iridiaglbr  tbe  ^^f  and  repeahi^  did  act  of  NoV.  7, 1864,p4iiieM 
the  9ulyecc  00  diQ  pra|)er  grpwid.  It  wae  uoder  this  aa  that  tbir 
bood^  in  questioiiweregiren,  and  in  pursuance  of  it,  the  fhinoffii 
Wre  faelcJQg  thcspr  proper,  andfya^adBquate,  remad^  on  die  bonds. 
The  aptof  Oct.  17,  179%,  has  notfaing  to  do  with  tbe^saae.  l%e 
act  of  Nqv.  5, 1&16,  authorised  mereljr  the  taldag  of  the  bond  mik 
Mseties,  but  prescribed  no  form  of  tbe  bond  or  eonditioa.  Thai 
^^fendants  hive  pirescribed  dieir  own  cbndjtioBs  to  the  bonds  ; 
^d  they  mii^t  be  governed  by  tha  ordinaty  rules  of  law  appiica:^ 
Vie.  to  such  cause.  "'      . 

HiirGHxif^qN  J.  delivered  the  opinion  of  the  court.  Thefiolr 
objection  taken  to  the  declaration  is,  that  it  counts  upon  bonds, 
each  oC  which  was  taken  as  security  in  two  distinct  ofl^ces ;  w^ere* 
as,- there  should  have  been  a  separate  bond  in  each  case. 

Thiaotgeetion  supposes  that  die  selectmen  must  have  followed 
9;me  statute  an  taking  these  bcHids,  if  not  in  form,  at  least  in  subr: 
aitancQ.  Hrace,it  is  iulmitted,  that  such  a  bond  as  these  would  be 
good,  if  it  appeared  by  die  declaration  diat  the  town  bad  agree<|? 
^th  Mwm  to  fill  the  cAces  (^ first  constable  andcoUector,  ae^ 
carding  to  the  6«&  MO.  of'  a  itat  p.  411,  of  compUsd  hun  ;  AttL 
alluding  to  a  condition  uniting  tbe  obligat&Kis  in  both  offices '  ia/ 
one  bond.  .    ^.     .    .  -  .   ^ 

.Bui  tbis  si^posidon  cannot  be  eorreot.    The  staums  die«ite 
wJMt  tlie  substance  oleuch  bonds  should  be :  but  tbey  prescritltf 
no  form.    Shr  do  they  undeirtake  to  determine  whether  there  sbatt 
€fc  sball  not  be  wpwite  bonds,  odier  dun  what  is  just  menticmed.* 
4ndif  bondaare  takeaby  thesebctmen,  who,io  behdf  of  thet»iv9|- 
I^ve  an  interest,  and  are  i;!Bkea  aa  aci  to.  secure  that  mterest,  aad; 
eontaip  nothing  oonitraxy  to  any  kw^  and  are  given  by  the  figee  aelv 
6£4be»  signen,  such  beads  ave  good^    No  peraoo  is  injiare4  by 
ther^  being  iorokie  bond  whal  nni^  have  composed-  two  separmot 
hoRAh..  Moreover,  by  the  1014  sMim  ^  tie  Skit^  p.  414,  jt^ 
made  the  diitJF><rf  tbe  first  ooartaUe  to  le?y  aod^cQUeotall  tatetl 
cemfnitted  to  him.    Heneejlt  w^ul^  u&om^  thai  when  no  oib^ 
cillebtor'ia'chdsen,  tUa  firstlconirtt^  k  ei  e^ioiocoUeotop.  ^  *tn:' 
vAiftk  eiise  tbbre^w^4be  tbosck^  fno^^riety^  atf  be  jndudiadl 
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<iridb  to  «ferv^  W  cdSector  aisJ-  (  7Wf*«f j^WftJII^ 
Haiiee,  fte  s^rh  ot  the  sixth  secti^;  ()ti}>kg6  41 1^  wotild  ^ao^o 
fbe  bonds  in  question,  if  no  agreement  ^ie  liiade  With'  JVitan  i& 
iefve  fts  coUeetor.  .t 

'  The  next  objection  tothe  declaration  is,  thtft  It  does  not  set  forifi 
«  proceeding  to  pit>cure  tn  extent  against  the  Nonstable  agreea- 
fi^  to  the  provisions  of  the  statute,  f*ec.  12,  p.  405,^  prior  to  dijs 
^mt  upon  the  bonds.  We  deem  die  proceeding  to  be  unnecessa- 
ty.  That  was  the  only  prompt  and  ^Qective  remedy  before  tKe 
pirpyision  for  taking  bonds  of  the  constables  and  collectors;  an^ 
may  nojj^  be  resorted  jto,  if  the  V>wn  chpose  it ;  and  this  is  now  tbe 
ietter  w;ay,  whep  Aerpis  no  doubt  pf  the  ability  of  the  collecior 
to  pay,  arid  prevent  trouble  to  hig  bail.  But  the  provision  for  re^ 
quiring  bonds  furnishes  a  cumuhtive  remedy.  It  is  a  later  pro^ 
vision  than  the  t3ther,  and  is  placed  by  the'  ^tute  as  an  ind^-" 
^ndent  remedy,  when  a  resort  to  it  is  n^essaiy.  When'  there 
is  a  breach  of  such  a  boqd,  t^e  remedy  is  cb.mplete,  and  the 
li^iite  Ims  pointed  out  no  incipient  steps  to  embarrass  or  protract^ 
mis  remedy ;  apd  none  surely  should  be  attached  by  construction 
merely,  especially  as  such  a  course  might  operate  to  the  injurj^ 
tfibe  bail,  to  whpm,  if  they  are  ever  to  be  called  up6n>  it  is  V 
kkidni^io  know  it  before  their  principal  is  wh<dly  down  fts  to^ 


Aga^i,  it  i^  objected  that  the  declaradoti  does  hot  ^Ilege  ^y 
demand  before  the  bringing  o.f  the  action.  The  said  statute, ^p^' 
465^,)  seems  to  imply  that  the  demand,  there  spoleh  oQ  shouTS^e^' 
cede  the  pn>cess  to  obtain  an  ext^t  against  "die  collector,  as  there 
sp^cifical(f  pointed  out ;  but  no  statute,*  even  by  itnpUcaiion,  re»* 
^airts  9Qch  demand  lo  precede  the  acdon  upon  the  bond. "  ^b 
aiaads  «b  aft  common  few,  which  requires  no'^ucb  demiiiid. 

. AB  the  objectiofis  to  die  declqci^onj  wlncb  go  to  tbe  whole  ac- ' 
tfotii  am  ovetTuledy  and  the  piaimiffi  must  have  judgment. 

'  "Furtfiar  objeetieiii$  to  the  amgnmeiir  of  tbe  brtacbes,  and  af* ' 
feting  the  ampunt  of  tbe  recovery,  remam  to  be  disposed  of. 

The  assignment  of  the  breach  of  the  first  boo<)^  ^jt{i  ^f^d  p 
tbe  schopUtax,  isoot  we[ll  aiuigned.     The  liability  of  acollectoiir  ^rf** 
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286        Case^  in  hit  stjpREid:'  court 

Addiion,  JaoiiAry,  1828.  J   apd  .tO  ^Ucb   per^On^^  AS    llfi  flhnll 

Towno/MddiOwyvuJrixonetalt.)  he  directed  io  bis  warrant,"— 
ICow,'  here  16  no  averment  of  either  the  time  for  collection^  nor  of 
the  person  or  persons  to  whom  payment  was  to  be  made.  Nor  is 
ikis  helped  by  any  reference  to  tlie  general  law  which  points  out 
those  particulars.  For  nothing  appears,  what  school  tax  was  to  be 
eollected  ;  whether  one  to  be  assessed  of  course,  or  one  voted  by 
the  town;  nor  even  whether  it  originated  from  any  source  which 
could  give  it  validity. 

Neither  i»  the  breach  with  regard  to  the  state^tax  well  assigned. 
In  this  tax  the  town  have  no  interest,  except  as  they  stand  bail  for 
their  ooostable,  and  hdd  this  bond  for  their  indemnity.  As  to  the 
pimtmSkftsiA  in  relation  to  this  tax,  it  is  technically  an  indemnify- 
kigliond.  The  declaration  should,  therefore,  aver  payment  to  (tie 
8Me%  Treasurer  by  the  town,  so  as  to  discharge  the  tax  wholly ; 
oAerwise,  it  might  stand  good  against  the  constable  himself,  or 
might  be  in  a  train  of  collection  against  the  sheriff  or  high-bailifT 
on  extents,  and  be  in  fact  collected,  and  the  town  saved  harmless/ 
while  they  are  collecting  on  this  bond  ;  and  the  constable  would 
still  be  liable  on  the  original  extent  against  him,  till  the  tax  was  ac- 
tually paid.  In  the  assessment  of  damages,  therefore,  neither 
the  school-tax,  nor  tlie  stated-tax  must  be  included. 

There  is  no  such  exception  to  the  assignment  of  the  breaches 
with  regard  to  the  town-taxes.  The  times  of  voting  of  these  tax* 
ea  by.the  town,  the  sums,  the  times  the  taxes  are  tobe'coUectedy 
and  person  or  officer  to  whoni  payable,  the  times  of  delivering 
nUeibiUs  and  warrants,  are  all  specifically  set  fordi.  For  these 
iimotmts,  so  far  as  not  paid  over,  the  plaintiffis  must  have  judgment. 
.  Deo^t^^/e,  for  jplaintifis^ 
.  &arT,  for  defendant. 

-  Luiher  Haven  vs.  Solomon  Hobbs. 

Tbt  ^yer  w  bound  by  a  noU  to  which  his  signature  is  affixed  by  the  nominal 
payee,  «t  his  request. 

The  diacharget  by  the  mother  of  an  illegftimate  childt  of  a  prosecution  instituted 
tv  her,  under  the  ecatute,  i«  a  good  oonslde Atton  Ibr  a  oote  executed  by  the 
father  in  lettleineat  thereof. 
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^  oFTHE,?j^'3p]|^joi['j]qe9M^wy..  r       a^. 

A   r«€«ipt,  executed  by  the  nominal  payee  of  a  note  La  fraud  of  tbe  pfsjon  f6r. 
^^rHbsdbeaefilthenbceiwas'Hik^i^fb'Kif^  .^    .  >    ^-^  v. 

This  was  an  action  of  4$fmnpfiU  o^  a  prQoti^sqry  oo^r  ^^ 
ifov.  25,  1819.      It  had  been  tfied  by  the  County  Coujft  m  th^ 
general  issue,  and  a  verdict  fojind  by  the  jury  for  the  plai9tifi^ 
and  the  case  now  came  before  tlie  court  upoa  expeptions  takeui 
by  the  defendant  on  the  trial.    The  bill  of  e:f<;eptions.  statedr 
ihat^'To  prove  the  execution  of  the  note,  the.counsi^l  for  the 
plaintiff  offered  evidence  that  the  payee,  by  the.  direction' of  thie^ 
payor,  signed  the  payor's  name  to  the  npte;  to  die  adoiissioa.of 
which  the  counsel  for  the  defendant  objected.    Tbeobjectkiii 
was  overruled  by  the.court,  nod..ihe  evidence  w«si  adioktod ;  ioH 
asmuch  as  it  appeared  that  when  the  note  was  giveli^it  was  &ir^ 
the  benefit  of  the  plaintiff's  sister,  and  ,tbatf  thi^.  p^titiffihud  m^ 
interest  init,  unless  as  Urustee  or  agent  for  heorj  the  d^feAfkaol; 
declining  to  give  the  note  directly  to  her.      The  defeodaaiftD 
counsel  then  read  in  evidence  a  receipt  in  foU  for  the  amount .  o£ 
said  note  and  all  other  demands,  executed  hy  tbe  plaiBtiff'  ton 
the  defendant.     The  plaintiff's  counsel  then  .offered  testimony)- 
tending  to  shew,  that,  at  the  time  the  note  was  executed,  the; 
plaintiff,  Luther  Haven,  had  no  mterest  in  it^  but  that  said  Aotot 
was  made  after  a  suit  had  been  instituted  by  the  plaintiff's  sister 
against  the  defendant,  charging  tlie  defendant  with  being  the  fath- 
er of  a  bastard  child  of  her's,  then  about  eight  months  old,  aiid' 
was  given  to  tlie  plaintiff  by  the  consent  of  his  sister^  and  at  the  re*»» 
quest  of  the  defendant,  who  said  it  might  be  kept  m  her  posaes^OD^ 
and  paid  to  her ;  and  in  consideration  of  a  diachacgeiat  that  timv 
given  to  the  defendants,from  his  liability,  as  the  father  of  said  chUd^p 
signed  by  the  plaintiff  and  his  sister ;  and  that  after  the  defiendant 
had  left  the  house,  plaintiff's  sister  took  the  nQte»  and  bad  reaudaed 
in  possession  of  it  till  the  commencement  of  this  suit :  to  the  admis- 
sion of  which  tesdmony,  the  counsel  for  the  defendant  objected.  The 
objection  was  overruled  by  the  court,  and  the  evidence  admitted*. 
The  defendant  requested  the  court  to  charge  the  jury,  that  the 
fact  that  the  note  was  made  payable  to  the  plaintiff  in  the  suit,  Of  a^ 
foresaid,  was  evidence  of  a  sufficient  authority  in  him  to  receive 
payment  of  it,  at  least,  unless  his  authority  wasafterwarda  eounter^ 
ixumded  by  the  person  in  interest  \  and  fiffther,  that  there  was  no 


Digitized  by 


Google 


Aj^^iA^tiagtJ  fagal  cmiaideratioD  fiw  the  Mtdi     Wm' 

HmtmrM.JaM$.     >  tbe  ooort  refi]se<}^aBd  churgedihejarf, 
'^iTbatiftheybefievedfijrom  the  t^mohy  tbe  defendlEtiit  was 
"  {ke  fiid>er  <^  ^e  child,  or  dnt  he  had  seduced  the  sister  or  ibif 
^'iplaiotfff^-diat  these  facts  muM  he  sufficient  to  constitute  a  good ' 
^^cpnsideratioQ  for  the  tiot^^Tha't  the  name  of  the  defeodaot 
*^  being  placed  to  the  notb  by  his  direcdon,  although*  in  fact 
*'  done  by  the  payee>  wds  A  iuffici^bt  execution  of  the  note  tx>  ■ 
"kind  ife  defendant— That  if  they  believed  from  die  evicience 
"  ti}^  defendant  Sd^  tbat  the  nbtb  was  in  possessfoh  of  die  sistcir  - 
*^  the  {rfaintiff  when  the  discharge  \^ai  received  by  him  froni 
*^tbe'  plaintiff,  this  diilK^hairge  WotiU  b^  voUl/aiid  ^ould  not  avail 
"tfecfdtfewdfttiU" 

Thi^  cause  isow  ^atne before "^  coiJiKon  a  naodon  form  new-* 
t Afifl  foi^iided  oh  the  said  e:iiceptiofll^  ta  thi  decistohs  a&d  charge  of  * 
the  County  Court. 

JTUcdunsdforihe  deferldanis  e&niefidedy  1.  That  the  Corner  ^ 
Gdurl  erred  on  the  trial  in  adniitdng  the  evidence  offered  as  to  ^dr  ^ 
eXeicmibo  oi  the  not^;  a  bystander,  or  third  perskm,  niightsubscribe*! ' 
the  midkePs  name ;  but'  the  payed  cannot  be  made  the  agent  0i  - 
the  maker  for  diat  purpose. 

%  The  court  erred  also  in  adniitting  the  evidence  offered  ft>  - 
counteract  the  receipt.     By  the  common  law,  the  plaintiff  on  ree-*^  - 
tki  was  formerly  taken  to  be  in  all  <^ea  the*  real  party  in  iaterest|, 
imd  t  &charge  or  release  froth  faim  wias  afways  adjudged  a  goodi 
btt  to  the  suit.    In  modem  umesy  the  courts  of  law  have,  m  soomt-  *' 
i6&tanceS|  interfered  to  protect  the  equitable  interest  of  tliird  per-^ 
sbtis^  not  parties  of  record.     But  it  b' believed  that  thie  has  beeoi 
done  only  in  cases  of  assignknent,  and  when  the  ibtereirt  in  tho' » 
ebdtract  has  been  transferred  by  some  event  accruing  a^  il» 
execution. — 1     T.   IL    663,  Bauerman  vs.    /Zodbititf;— rii    • 
East,  563,  Rex.  vs.  Inh.  ofBardwkk.—^  T.  A.  670,  Croft  Mi 
ux,  vs.  iyAeth.—2  Conn.  R.  76,  iuUde^  vs.  Landcm. 

lb  cases  of  v^ritten  contracts,  courts  of  law  have  aWays  coi^  * 
shfe^ed  the  party  named  in  the  writing  as  the  only  person  origb*- 
ally  entitled  to  prosecute  it ;  and  if  any  other  person  is  ever  r^^ 
ct^poized  as  havbg  thsit  right,  it  never  has  been  by  force  of  Ae 
dl^^ comract^     liar  Aig;  case^r  no  (acts  appeur  wUA  tiaidto^ 
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4eif  anycbimgem  ^  rttoi»a  iitiation  of-  (Uaatea, JtHttary,  tstti' 
the  iiartM  |  but  th^tespeelive  r^^  aatl  ( '    Hom^  ts.  Jfodfti: 
duties  w^ere  the  isame  at  the  time  df  the  eleecitioii  ot  the  receipt^ 
iftf  at  the  time  the  kK>te  itself  was  made.     If,  then,  the  receipt  be 
Mt  efieicuia])  the  plaiiidff,  Hov^,  the  payee  of  the  note^  had  nevei^ 
any  legal  interest  in  it>  and  coidd  nerer  have  discharged  it    But 
^?as  pot  H(iae»,  when  the  note  was  executed,  the  person  legally 
in  interci^  ?  and  what  is  there  in  the  facts  in  this  cade  to  .show 
that  he  had  then  no  control  over  it  f    It  is  not  correct  to  say,  with 
req>eQt  to  this  point,  that  he  was  the  agent  of  his  sister ;  for  th^ 
note  was  taken  direcdy  to  himself,  and  with  her  knowledge  add  ' 
fifSipm.    But  if  be  may  be  viewed  in  this  light,  his  authority  cer*' 
tainly  continued  until  the  payment  was  made,  as  there  is  no  evi*' 
depoeof  its  being  revoked.      Ife  is  to  be  regarded  rather  as  a' 
triistee  Car  her,  and  with  this  trust  this  court  have  no  concern  ^ 
the  trustee  has  the  legal  interest,  and  could,  of  course,  discharge  - 
tfa^^  deiit«    The  fact  stated  in  the  case,  that  the  defendant  rema»«<^ 
edt&atthe  note  might  remain  in  the  possession  of  the  sisterV  &c^  ' 
deea  not  vary  the  case.    It  does  not  amount  to  a  conttiict*lx>*p^ 
hHr^  nor  does  it  add  any  thing  to  the  written  contract-    l^t  after 
an,  the  evidence  offered  by  the  plaintiff  to  counteract  die  receipt 
uraa  wholly  inadmisnble,  upon  the  ground  that  it  was  a'  dii*ectat* 
teiapt  to  vary  die  written  contract,  and  to  show  by  verbal*  evidence  ' 
thfut  a  note,  payable  on  the  face  of  it  kytAdherHkven^  wasnot  pay«^ 
aUe  to  bun,  but  to  some  one  else*    This  we  c<»3Sider  wholly  un**  \ 
authorized  by  law,  and  it  ought  to  be  remarked,  &at  in  this  view 
of  die  case,  die  quesdon  is  to  be  regarded,  not  so  much  as  relating 
todbe  e£B^t  of  facts  doty  proved,  as  to  the  mode  m  which  the 
facts  are  lo  be  established* 

SThe  court  erred  in  their  charge  to  die  jury,  not  only  in  die 
pobtsbelbre  suggested,  but  also  widi  respect  to  the  coosideradon 
ofljianote.  The' consideration  of  die  note  is  expressed  in  the  ' 
case  to  be  a  disdiaige  from  die  woman  of  the  defendant's  liability 
as  Jibber  of  die  eUld*  This  oonsideradon  we  consider  Void,  be-* 
caMae>  peithw  the  #oman,  nor  the  town  authority,  are  authorized  to 
take  any  seGuiiiy  in  such  case,  eitcept  m  die  mode  pointed  out  by 
the  8latut»4  The  diseiiai^  of  the  woman  wa»  no  bat  to  a  prose* 
cu^OftbydiMewiv    |f(«aetofh^r^wauhldefeiitdie'towtt  ofdieir 
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Addiiom  Juniary,  1838,  J  remedy,  short  of  a  prosecution  accoropir 

'      Hmmy8,Hobbs.  ^ ,)  »ied   by  aa  order  of  court.— 5  Efp.R. 

lASyWUde  vs.   Griffin.— 6  East.Rep.  110,  Cole  ei  al.  vs.  Gouh 

er  etd. — 1  Brod.  and  Bing.  1,  Watkins  vs.  Hewlett. — 1  Camp* 

.396,  Townson  vs.  Wilson^ 

Mr.  Bates  J  Jor  the  plaintiff.     1 .  A^  to  the  discharge,  the  prin- 
ciple that  the  payor,  knowing  to  whom  the  del)t  is  equitably  due, 
cannot  receive  a  discharge  from  the  nominal  payee  or  plaintiff, 
has  been  frequently  and  recently  settled  in  this  state.    The  fact 
of  executing  the  note  to  Haven  could  not,  as  has  been  contended 
by  the  plaintiff's  counsel,  be  construed  into  an  autliority  tq  him  to 
receive  the  money,  because  it  was  understood  by  the  parties,  and 
.observed by  Hobbs^  at  the  time,  that  he  yvas  not  to  receive  it,  biit 
•it  was  to  be  left  with  the  sister  and  paid  to  her.     Nor  has  it  be^ 
,  deemed  necessary,  in  any  of  the  cases,  for  the  equitable  owner  to 
'provQ  that  he  countermanded  an  authority  to  receive  the  money, 
.  which  migjht  be  supposed  to  attach  itself  to  the  nominal  payee. — 
It  has  always  been  deemed  suiGBcient  that  the  payor  had  a  know)- 
edge  that  he  was  receiving  a  discharge  in  fraud  of  the  real  own^ 
of  the  debt. 

2.  As  tp  the  question  whether  the  payee  can  be  made  the  agent 
of  the  payor  to  execute  the  note,  it  may  in  this  case  he  first  remarked 
tliat  Haven^  though  the  nominal  payee,  had  never  any  more  inter- 
est in  it  than  a  stranger,  and  might  therefore  with  as  much  propri- 
ety be  made  the  agent  as  any  other  person.  Secondly,  though  by 
the  statute  3  and  4  Anne,  notes  made  and  signed  by  certain  per- 
sons therein  described  have  a  certain  effect  as  to  considera- 
tion, negotiability,  he.  given  them  by  tliat  statute,  yet  when  we 
are  enquiring  here  who  may  be  an  agent  to  sign  a  note,  we 
must  jiook  to  the  common  law,  and  there  we  find  there  is  no  re- 
striction whatever.  A  man  may  constitute  whom  he  pleases  his 
agent — Chittyon  Bills,  21. —And  the  proper  manner  of  execu- 
ting a  writing  is  for  the  agent  to  sign  the  name  of  the  principal. — 
Id^  31, — 2  East,  143,  Wilkes  vs.  Buck — (Lauren^s  opinion.) 
It  would  seem  to  be  an  almost  self  evident  proposition,  that 
what  a  man  may  do  with  his  own  hand,  he  may  do  by  any  otlier  in- 
strumejit.  And  the  general  rule  of  law  being  settled  and  admit- 
ted, that  whatever  a  man  can  do  by  himself  he  can  dolvliis  agent, 
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if  UiiB  ptes^ht  case  Ibrms  an  exception,  it  (  Addiwn,  Jkmiarjr,  VM. 
fs"  incumbent  On  the  defendant  to  shew  f      Haven  rs,  Hobht, 
some  precedent  to.  that  effect. 

*'  Turner,  J.  delivered  the  opinion  of  the  court.  This  case  pre- 
sents three  quesuons.  First,  whether  HobVs  note  was  invalida- 
ted by  the  fact  that  his  name  was  signed  by  the  payee,  at  his  re- 
quest. Second,  whether  it  was  void  for  want  of  consideration ; 
and  third,  whether  it  is  discharged  by  the  receipt. 

As  to  the  first  question,  by  the  common  law,  the  payor  of  a  note 
inay  unquestionably  bind  himself  by  a  note  to  which  his  signature 
IS  affixed  by  a  third  person  at  his  request.    The  person  who  thus 

'affixes  the  signature,  is  regarded  not  so  much  an  agent,  as  an  id- 

'  strument  used  by  the  payor  to  perform  the  act  by"  which  he  binds 

'liimself.  If  this  act  is  performed  by  a  bystander  at  the  request 
of  the  payor,  the  latter  certainly  is  precluded  from  calling  it  fe 

*  question.  Haven  had  no  interest  in  this  note,  and  affixed  HoVW 
pame  to  it  at  his  request ;  and  it  is  impossible  to  perceive  why  the 
Ifsict  of  BavenU  being  the  nommal  payee,  should  make  any  ^X- 
tereuc^. 

As  to  the  second  question,  the  consideration  for  this  note  was 

*,  the  discharge  of  a  prosecution  instituted  by  the  sister  of  the  plain- 
tiff against  the  defendant,  under  the  statute  of  bastardy,  for  the  sup- 
port of  her  bastard  child,  fcc.  The  court  charged  the  jury,  b 
substance,  that  if  they  believed  the  defendant  was  the  father  of 

'  the  child,  the  discharge  of  the  prosecution  would  be  a  good  coh- 
sideradon  for  the  note;  and  the  verdict  of  the  jury  is  conclusive 
as  to  this  fact.  The  only  question  on  this  point,  therefore,  is, 
whether  she  had  such  an  interest  in  that  prosecution  that  she  had 
a  right  to  compromise  or  discbarge  it.  By  tlie  statute  |?.  366 
when  any  single  woman  shall  be  delivered  of  any  bastard  child, 
or  shall  declare  herself  to  be  with  child,  and  that  such  child  is  like- 
ly to  be  born  a  bastard,  and  shall  charge  any  person  in  writing, 
and  on  oath  before  any  justice  of  the  peace,  with  being  the  father 

'  of  the  same,  the  justice  may  issue  his  warrant  for  Ae  appfehettd- 
in^  of  the  person  so  charged,  may  bind  him  over  to  the  next  tefm 
of  the  County  Court ;  and  if  the  County  Court  shall  adjudge  such 
person  to  be  the  fadier,  to  charge  him  "with  the  payment  of  mon- 
ey for  the  assistance  of  the  tnother,  for  her  expenses  already  ac- 
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,  Mfom  ^  MMf.  \  support  of  the  ebiki.''  So  (kt  the  stattili 
.^oo«de0s  the  pros^euticm  to  be  exfdusiveljr  the  mother's^  md  fdr 
ber  bseniefiu  But  her  interest  is  liable  to  be  de^Mted  by  seveml 
.contineeocies.  TbeonlyoDedeeiiiedmaterialtobenientionedben(, 
•is,  that  wbkh  gives  the  overseers  of  the  poor  of  the  Iowb^  likely  to  Be 
charged  with  the  support  of  the  child,  the  r^ht  to  commence  the 
pvosecutioo,  or  to  oootrol  aad  manage  the  same,  ^riien  commenced 
by  (bQmocbert  if  they  shall  judge  the  interest  of  the  town  to  require  k. 
Tbia  jthoy  are  authorized  to  do  on  certam  terms  and  cenditioDs  pf»- 
•iwbedby  theatatatefOn  the  peffformanceof  which^theyare  tabam 
^^alldiebenefits  of  this  act  to  which  the  woman  would  be  entitled.^ 
'Had  theto^tn.  interfered  with  the  prosecution  instituted  by  the 
.JMt^MTi  the  deiendantahould  have  shown  it;  but  of  this  there  is 
vopreleece*  And  it  is th^efore  regarded  by  the  court  as  eufe- 
jad  to  her  control. 

TUrd,  It  is  admitted  l^thecase,  that  the  note,  thoo^  roonuig 
tetfa^  plabtiff,  was  taken  for  the  sole  benefit  of  the  sisteis  and  Mt 
inker  hands  to  be  paid  to  her.  If  the  pay  was  made  to  tbfft 
jiimuSf  it  was  in.  violatioaofher  equitable  interest,  and  ooqteai^ 
to  the  eaqpress  understanding  of  aH  concerned  in  the  transact 
tion*  This  court  have  repeatedly  decided  to  protect  equitable  ia^- 
terests  ;  nor  is  there  any  case  known  which  would  require  us  ID 
•give  effect  to  a  collusive  understanding  between  the  plaintiff  and 
defendant  in  violation  of  the  rights  of  a  third  person. 
;    Judgment  of  the  Cotmty  Court  is  affirmed. 

R.  B.  Bateii  for  plaintiff. 

Undef  and  Waller^  and  S.  S.  Phelps,  for  defendant. 


-^*'%»0'%.«%^ 


HiJTLAND  Commr,  Fxbeuabt  Tebx,  1838. 
Elizabeth  Cooley  vs.  Allen  Pei^idd. 

la  order  to  imiiiit«S»«Jf  ctment^tbera  ivuft  be  a  disfleiseof  or  widoKfel  powewidft. 


This  was  an  action  of  qidmenU  brought  to  recover  the  i 
and  possession  of  a  piece  Qf  land  lying  inPitttfrnrdy  in  said  countyl 
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4liiiAstHd(  ill  the  Confj  Ooort,  tt  ^1  (iin^MJrm4M. 
Hmny  ISat,  QD  the  generai  inue,  Siphn&r^  f  c^kiesty^.  P^u. 
Glkiusdce)  piesidbs.    The  plantiff  showed  a  title  hi  ha-scATtb 
jAe  preiiMses  demanded  |  and  in  order  id  prove  the  defendant  iii 
.yossessbn,  evidence  was  giveay  tiiai  in  the  year  1810,  one  Amb 
Cripptn-  erected  a  trip-hammer  shop  west  of  a  small  stream  dT 
mater,  and  west  of  the  line  of  pknntiff's  said  land,  which  line  wfla 
the  centre  of  said  stream  ;  and  that  by  the  verbal  consent  of  ow 
.  CfiUb  Cookjfj  the  husband  of  the  plainti^  and  foraier  owner  of 
die  premises,  the  defendant  had  also  built  a  dam  across  said  stream, 
about  twenty  or  twenty  five  feet  on  the  bank  of  the  Umd  in  quei- 
tioD,  east  of  the  said  west  line,  and  had  raised  a  pond  of  water  sb 
high  as  to  flow  six  or  eight  square  rods  of  said  land ;  and  that  the  sail 
CiM  CooU^j  at  the  time  of  giving  the  verbal  licence  to  Cf^ffk^ 
aaid  there  would  be  no  difficulty  between  them ;  but  refused  lo 
give  any  deed  of  conveyance,  saying  he  might  want  to  pot  a  spilt 
^-ning-wheel  there  at  some  future  time— That  in  April,  1824,  the 
il^ntiff  applied  to  the  defendant,  who  was  in  possession  of  £lajdsho|l, 
aad  in  the  use  of  the  water  of  said  pond,  to  remove  the  dam  from 
•Jthe  plaintiff's  land,  and  had  often  afterwards,  and  before  ti^ 
eomaiencement  of  the  action,  requested  the  defendant  to  tidce  a 
lease,  of  the  premises,  or  a  suit  would  be  brought ;  but  that  the  d4* 
^  'fendant  had  refused  to- remove  the  dam,  or  take  a  lease  from  th^ 
ptaiixtiff— Thaton  tbe25di  day  of  March,  1825,  die  defendam 
procured  a  deed  of  warranty  from  Crippin  of  the  land  in  qoestioii. 
It  did  not  appear  in  evidence  that  the  defendant  had  entered  upon 
the  premises,  or  had  done  any  act,  after  such  notice  to  rekiove 
the  dam,  except  in  the- use  and  occupancy  of  tbevsbop a« behad 
usually  done.     The  court  were  of  opinion  that  the  plaintiff  had  a 
right  to  use  and  occupy  the  land  east  of  the  centre  of  the  streamy 
and  to  reifiove  and  pull  down  the  dam,  and  that  the,  defendant^ 
having  never  entered  on  the  premises,  nor  otherwise  having  done 
any  act  after  die  notice  as  aforesaid,  she  was  not  entitled  to  recov- 
er.   A  nonsuit  was  entered  under  a  rule,  that  the.  plfinfiff^iQigt^t 
move  to  set  it  aside  :  and  the  court  having  refused  to  set  aside  the 
MDSuit  upon  the  motion  of  the  plabiiff,  grounded,  on  the  iacts 
hfarein  bdbre  stiied,  the  pbnntiff  filed  eisceptions  to  Ae  opinion 
of  the  court,  which  were  allowed,  and  the  cause  ordered  to  be 
carried  to  the  Supreme  Court  for  a  final  decision  thereon. 
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KutUadt  r«b.  1828.  J  The  cause  now  came  before  the  court  for  z 
Qooifi^  T8,  Pei\fUli^  y  hearing  on  the  motion  to  have  the  nonsuit  $et 
aside,  on  the  ground  that  the  County  Court  had  erred  in  their 
opinion  as  before  mentioned. 

C  Langdonyjor  the  plaifU^.— 'The  only  question  presented 
for  the  consideration  of  the  court,  is,  will  an  action  of  ejectment 
lie  to  recover  the  possession  of  land  on  which  the  defendant,  or  hi$ 
grantor,  has  erected  a  dam,  and  overflowed  it  with  water,  and 
continues  in  the  use  of  the  dam,  and  overflowing  of  the  land  by 
ivater,  agaipst  the  will  of  the  owner.  Wherever  a  right  of  entry 
exi9^,  and  the  interest  claimed  is  tangible,  so  tliat  possession  can 
be  delivered,  ejectment  will  lie. — 9  Johns.  Rep.  298.  So  for 
any  corporeal  right  of  which  possession  may  be  had. — Sw.  Dig* 
607. — Adams  on  Ejecitnenty  16,  17,  18  and  19, — ^Itlies  by  the 
owner  of  the  3oil  for  land  which  is  a  part  of  the  highway,  where- 
.^ver  another  bad  built. — 1  Burr.  133. — It  lies  for  grass  growing  on 
land. — Cro.  Car.  262.  So  for  herbage. — Harden'sRep.  330.-2 
T.R.  151.  It  lies  for  mines.— Doug-.  305.— 1  Salk,  233.— 1 
.Burr.  627.  It  lies  for  a  boilery  of  salt ;  for  standing  water. — C^. 
JJt.jp*  56. — Adams  on  Ejectmentfp.  18. — 9  Johns.  298 ;  butnpt 
bt  a  wal]pr  course,  or  running  water;  but  will  lie  for  land  over 
which  it  runs.  It  lies  for  a  fishery,  tithes,  &tc. — Arch.  Prac.  503-4. 

Williams,  for  the  defendant — contended,  that  the  plaintiflT,  in 
order  to  his  recovery,  must  not  only  prove  his  title,  but  also  that 
defendant  was  in  possession  of  the  premises  demanded,  and  an 
ouster  of  the  plantifF.  The  dissefain,  which  must  be  proved,  must 
be  ^forcible  entry  on  the  land,  and  a  disseizin  o(  the  plaintifi*.  7 
East,  312,  Cook  vs'.  Danvers. — 12  East,  141,  Hughes  vs. 
Thomas*  The  case  shows  neither  an  en^ry  nor  an  occupation  by 
defendant  of  plaintiff 's  land ;  but  on  the  contrary  expressly  nega- 
tives the  idea  of  an  entry  nnd  ouster.  The  dam  was  erected  by 
permission  of  the  owner,  under  whom  plaintiff  claims  there  was 
no  contract  that  he  should  remove  it  when  required.  An  entry, 
for  the  purpose  of  removing  it,  would  have  made  the  defendant  a 
trespasser  on  the  land  of  the  plaintiff.  The  occupancy  of  the 
'milT  on  the  defendant's  land,  can  in  no  sense,  be  a  possession 
of  tlie  plaintiff  *s  premises.  The  remedy  of  the  plaintiff,  if 
anyl' was  to  remove  the  datn,  which  he  had  a  perfect  right  to  do. 
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XnWER)  J-  delivered  the  opinion  of  the  coj^«  (  RuUandjPeb.  1828. 
The  case  admits  that  the  defendant  has  not  en-  ^  Cool^  vf.  PenfitUU 
lered,  dbseized,  or  been  in  possession  of  the  land  describee!  in 
the  plaintiff's  declaration.  Now,  in  order  to  maintain  an  eject- 
ment, there  roust  be  a  disseizen  or  wrongful  possession  ;  .and 
this  wrongful  possession  must  exist  at  the  commencement  of 
the  suit.  The  only  complaint  against  the  defendant,  consists  in 
his  "not  removing  the  dam  off  from  plaintiff's  land,**  after  no- 
tice. But,  the  plaintiff  had  the  right  to  remove  it,  or  such 
part  of  it  as  stood  upon  her  own  land  ;  but  on  what  possible 
ground,  can  the  plaintiff  require  the  defendant  to  do  it  ?  And 
why  is  he  bound  to  do  it  more  than  any  other  person  ?  Were 
it  ever  pretended  that  the  permission  given  to  erect,  or  to 
use  the  dam,  imposed  an  obligation  on  defendant  to  pull  it  down,  on 
request,  still  ejectment  is  not  the  proper  remedy  for  such  breach 
of  contract.  His  occupation  of  his  own  shop  which  stands  orthiis 
own  land,  cannot  be  considered  a  wrongful  possession  of  the  plab^ 
tiff  *s  land,  or  any  possession  at  all. 

The  authorities  cited  by  the  plaintiff  relate  only  to  the  intemh^ 
fi  violation  of  which  lays  the  foundation  for  this  action ;  but  they  do 
ZK>t  tend  to  show  that  the  acts  and  omissions  complained  of  in  ^ 
present  case  subject  the  defendant  to  this  action.  Therefore, 
nonsuit  must  stand. 

C.  Langdofij  for  plaindfi. 

C.  K.  fVUUamsj  for  defendant. 


Jesse  Lapham  vs.  Jonathan  F.  Barrett. 

Acknowledgment  of  **  ▼aUie  reniTed"  in  a  contract  to  indanitify  anofhar  tbw 
paying  a  note,  is  good  evideoce  of  consideratioa. 

And  such  payment,  by  one  who  signed  the  note  as  security,  will  raise  a  liability 
against  such  promisor. 

This  was  an  action  of  assumpsU,  and  was  tried  in  the  Coun^ 
Court  at  the  April  temi,  1827,  on  the  general  issue.  The  decla* 
ration  stated,  in  substance,  that  on  the  39th  Novei^ber,  18^,  at 
Danbyj  in  consideration  that  tlie  plaintiff  had  before  that  dme, 
signed  a  certain  promissory  note,  for  ^SOO^  bearing  da^^^  Nov*  33, 
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Rutitna,  Feb.  iWfi.J  1822,  payable to  one  JoHphllUrri0(c  or^fTi 
Irop)^  vi.itarre//.y  wfaiclihad  Keen  signed  on^tbe  day  of  its  date 
by  Bmifbi'd  Btn^  ^d  WSRam  Hitt,  he  the  defendant  promis- 
ed the  plaindffto  provide  for  the  payment  thereof  according.  tO:itS 
tetibr,  and  to  indemnify  the  plaintiff  for  any  loss  or  damage 
whith  niight  accrue  to  him  by  reason  of  signing  said  note ;  and 
that  in  case  &e  plaintiff  should  pay  said  note,  he  would,  on  requesit 
pay  to  the  plaintiff,  the  sum  so  paid  by  him.  There  was  an  fr« 
verment  that  the  defendant  had  not  provided  for  the  payoient  of 
said  note,  and  had  failed  to  indemnify  the  plaintiff,  in  the  premis* 
es;  and  that  afterwards  on  the  Idth  July,  1824,  theplaii^iffliad 
been  obliged  to  pay  the  same,  and  that  the  defendant  had  refused  ta 
repay  said  sum  of  money,  though  often  requested.  The  declaia*^ 
don  also  Contained  counts  for  money  had  and  received^  for  mo* 
ney  lent  and  advanced,  and  for  money  paid,  laid  out,  and  expeo- 

Upon  tlie  trial  of  the  cause,  the  papers,  of  which  copies  folloif# 
were  offered  in  evidence  on  the  part  of  the.plaintiff^and  their  ^i^ 
ecution  ^hs  acftnitted  by  the  defendant,  viz  :  -   » .  .  . 

''Danhy,  J^ov.  22,  1822.     *  ] 

"We,  for  value  received,  pronnise  to  pay  Jos^h  Surry  or  order^ 
^  the  sum  of  three  hundred  dollars  m  ninety  days  from  date  with 
"  use.    *  ^  Bradford  Barns, 

William  Hitt, 
Jesse  Lapham.^ 

EoKkN^a,  <*r82S,  Feby.  24.  Received  enclosed  in  a  letter 
"  {r&mBfMJ^&rd  Barns  dye  dollars,  as  interest.        J.  Burk." 

Also  the  fcSowing  • 

^'J^ew-Torky  29tk  Nov.  1823. 

"This  may  certify  that  I,  for  value  received,  agree  thax  I  wiD 
"  see  paid  and  discharged  a  certain  note,  dated  in  the  year  18^2, 
'^signed  hy  Bradford  Bams  and  William  Hiti,  and  last  spring  or 
"  summer,  undersigned  by  Jesse  Lapham  y  said  note  given  running  ta 
*^j0seph  Burr,  of  Manchester  in  Vermont ;  sum  of  said  note  is  three 
"hundred  dollars.  It  is  understood  that  I  am  to  beat  the  said  Jene 
'^Lapham  harmless  from  said  note ;  and  if  the  said  Jesse  ^hsSl  pay 
"  the  fidnd  note,  in  diat  case,  I  promise  and  agree  to  pi^  the  same 
^4»  said  J^sse  Lajpham^  on  demand.  Jonathan  F.  Barrstt." 
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•    -•'••*■'"' 
"frtftp&intiff'ftlso  bffered  the  written  evi-  ( 'RuUandJFVb.  ms. 

tf^c^  otJdsepH  Burfj  which  was  assented  to  (Lfg^ktmwM^B^tmiL 
hj  the  defendant,  and  of  which  a  copy  follow? : 

**t,' JbicpA  BurVf  cfo  testify  and  say,  that  on  or  about  the  23d 
^^Jfot.  1822,  tloaned  to  Bradford  Bams  ^tee  hundred  dollars,  oa 
^  a  note  Against  said  Barns  and  William  HUt^  payable  in  ninety 
^diays,  that  in  the  month  of  May,  1823,  having  become  dissatisfied! 
"wkh  the  security,!  called  on  Mr.  Bams ^  and  informed  him  that  t 
"diottld  sne  the  note,  unless  he  gave  me  additional  security.  He" 
''oflfef  ed  and  procured  Jesse  Lapham  to  sign  the  note  ;  that  in  Junq 
^tB24j  Jesse  Laphantf  hy  one  of  his  brothers,  proposed  to  assun^e 
**  the  debt,  by  giving  a  note  agamsfhimself  and  two  of  liis  brothers^ 
'  ^  I  accepted  tbie  oSkt  and  gave  to  Lapham  the  note  against  Bams^^ 
^Wit  and  Lapham.  It  was  agreed  and  understood  that  the  last 
^mentioned  note' should  be  in  payment  and  satlsiaction  of  the  for* 
"mer,  and  was  so  received  by  me.'* 

Qtiestfon  by  plaintitf.  "Was  any  thing  said,  when  you  were  at, 
**  Bojtby  to  secure  the  debt,  respecting  the  relatbn  in  which  Bam$^ 
^  and  Hitt  stood  to  6ach  other  on  that  note  ?" 

Answer.    "I  have  no  recollection  there  was.** 

Qdestion  by  defendant.  ^^Could  you,  at  the  time  when  you* 
'*  caBed  at  Banby  to  secure  the  demand,  have  secured  it  on  th^  ., 
"  personal  property  of  Bams  ?'* 

Answer.    "I  presume  I  could."  Joseph  Burr," 

The  plaintiff  having  here  closed,  the  defeadaat  mptved  that  be» 
become  nonsuit.    A  verdict  was  however  taken  for  the  plaintiff, 
fbr  the  amount  paid  by  the  said  Lapham^  and  interest^  under  a^ 
role,  that  if  the  Supreme  Court,  on  argument,  should  consider  the  . 
above  evidence  sufficient  in  law  to  support  the  plaintiff's  declar-^ 
ation,  the  verdict  was  to  stand,  and  a  judgment  to  be  entered  hy. 
the  said  Supreme  Court  for  the  plamtiff'on  the  said  verdict  for 
the  sum  therein  mentioned,  and  interest  on  the  same ;  but  should   . 
said'court,  on  the  other  hand,  consider  the  above  evidence  insuf-  , 
ficieht  in  law  to  support  said  declaration,  then  a  i^nsuit  was  Co  be  , 
entered. 

Barrett  zniAiken^  in  support  of  the  verdict,  oonteoded.  That,  , 
if  Bams  and  iKtt  were  joint  principals,  as  between  themselves,. 
on  the  JBttry  Tiote,  there  can  be  no  doubt  in  the  case— -That  among 
joint  principles,  the  request  of  one  means  the  request  of  all. — 
HH 
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25a  CASES  IN  fHfi  StJttl^Stfi-CdTO 

.jiutianj.feb. IS^.-' J  %  JoAtw V * 76— That  the pijtiiemt^JftfiTiMr 
tofhamxn^nvtrtiiS  good  One.— 2JEip.  U.  571.*— II  mMmt*  A 
'618.    •-^-     ■   '   '  ■  ■•  •    .     .^ 

^It  is  contended  that  it  is  imraaterial  as  to  Laphm^  whether 
Jbams  and  Hitt  were  joint  principals  or  not  between  tbenuehres. 
jBarn#  and  AiV^  held  tbenaselves  oat  to  the  world  eonegodabb 
j>aper  as  joint  principals,  and  hence  are  bound  as  such' to  all  wlM> 
'shall  act  and  contract  rights,  relying  upon  this  relation,  and  wOIIl^ 
jprised  of  a  different  relation.  These  propositions,  it  is  believed, 
'are  well  sustained*    The  following  authorities  may  illosMia  -  ' 


2  Siarkie,  31.— 2  Esp.  637.— 1  Camp.  545.-4  M.  2U.*^^ 
Mass.  59! — 6  Id.  429.    The  doctrine  for  which  we  cooteod  doea 
''lio  injustice'  to  RUt.    But  the  doctriiie  ibr  which  the'  deftddant 
jdpntends  does  injustice  to  Lapham.    The  case  otEtsfhvn.  fm^ . 
'Wd'^e  e^  al.  8  T.  R.  30d,  sustains  this  action,    and  is  not  Oppo- 
sed by  ite  c^se  o(  &m€niorph  vfe.  Tappen^  5  Johms.  176.      -  '' 
The  contract  of  Barrett  is  prima  facie  good.    The  WMds 
"  valujB  received"  import  a  consideration  - — 3  Johns.' 46^.-^1  D*. 
Chip.  340.— I  CainesR.2S^.—lJohm.  32h    Though  the  eoi- 
sideration  is  general,  yet  a  particular  one  maybe  averred  atidjpH>^ 

,fid.'^\  PhU.  Ev.  42'4.—Starkie,  1004.  The  fact  ef  reqwttiis 
/or  the  jury  to  find,  and  this  may  be  implied. — 1  Saund.  3649 

'  note  1  .—10  Johns.  243.— 14  Id.  188. 

\  .  At  all  events,  the  evidence  supports  the  money  counts,     it  is 
evidence  of  money  received  by  Barrett  to  the  use  oTLapham*^^ 
S\fohns..  492.    But  it  is  not  necessary  to  show  the  inctiial  tece^t- 
bfflie  money.— Dot^.  I3i.—L.  Ray.  1007.— 2  Jofew.  236. 
2  Burr.  1011.    It  is  evidence  of  money  paid.  By  the  agreement 

.  of  Sarreti,  it  became  his  debt  to  pay,  and  Lapham  paid  it  Tb0te 
can  be  no  objection  to  a  recovery  on  the  general  comits,  provided 
.the  evidence  is  sufficient,  on  account  of  the  special  contract.— ^1?. 

.  yVf-  P^  139,  140.-5  Jtfass.  391.— Doug.  628.-2  Burr.  1011. 
Hodges^  for  the  dejendant.  It  is  contended^  that  the  coasMtem- 
tlons  averred  In  the  special  counts,  are  not  only  misnppottedi  but 
disproved  b/  the  festimpny  set  forth  in  ffiecase;  Akheii^;  vrt»re 
.money  has-been  received  for  anotbeVs  benefit,  iind  in  steUareas- 
es,  it  request  may  lie  presumed,  it  does  not  ToUow  that  it  maybe 
presumed  to  form  the  consideration  dfa  special  contrtiety  vrihMre  ^e 
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pity  teo  mwired.nabepdH.  !Phata  r^s^^ <  BuUao^b.i828. 
iiriptitoof  tfiecorad^tiOD  is  fatal,  Wd^Hort.  {  Laph^fn  vs.Barreit. 
w.  Dixon,  quoted  in  Se/w.  AlP.  118.— 1  Campl  JV*.  P,  (fdsts^ 

"  -  Tbe  moo^-counts  are  equally  unsupported  hj.  Hie  case*  Na 
mtmtiicntm  is  shewn  to  which  the  plaintiff  may  resort  on  die 
itilure  d*  his  special  counts.  The  words  "and  if  the  said  Jesst 
*<  Laphtm  shall  pay  the  said  note,''  import  no  consideration,  but 
.merely  describe  the  condition  or  contingency  on  which  the  con- 
mot  depends*  That  payment  was  of  no  benefit  to  tiarrett^  nor 
«liMiment*t0  ijapAnsi,  being  merely  the  performance  of  a  prior 
4)bfig|ttioiK  However  Lapham  might  have  evaded  it,  or  wWt" 
'Bvtr  time  he  might  have  giTen  to  Bam$  and  Sitt^  pothing  of  the 
fciaA  appeaiBi  or  forms  a  part  of  the  contract*  The  money  ong-* 
huSf  Joaaed,  Aot  at  the  request  of  Barreti,  n6f  for  Jiis  benefit; 
cannot*  by  aaeias  of  this  Toid  promise^  be  •  cpade  the  evidenice  of 
-taWMDy  bad,  bo. 

{\  ^  Value  received/*  though  a  sufficient  desciiptibn  of  the 'con- 

ffideraiioQ  in  eootraets  regulated  by  the  Idw  m&ekants  forms  no 

«?id6oce  of  one  in  other  parol  contracts,  wh^re  a  special  consid-- 

^  eraiKMi  muM  be  avered  and  proved  accordingly*    How  coufd'i 

jQiy  assess  damages  upon  these  words,  and  what  CTidence'^o 

they  aflbrd  of  the  amount  of  the  consideration  ?  A  merely  nominal 

'  sum  might  be  sufficient  foundfition  for  siich  a  contract*    Can^it^l&e 

.  ■supposed' diat  Lapham  gate  S0rreH  three  hundred  dollars  to  in- 

*  4em9ify  him,Li^Aiiiii,  against  the  posrible  payment  of  a  like  siirn^td 

3irprr?-nM  Y.  Dig,  37,  Jfo.  A :  1 50,  Jfo.  69.-1  Cldi.  P'tead. 

a^Ki^r^Chii.  onBitt$,  11-62.— 2  Aik.  60,  Bamey  v».  Bliss.  '  Jlie 

^specification  of  the  plaintiff  confines  him  to  money  paid  to  (he 

defeodaot,  or  money  paid  to  Joseph  Burr  for  the  benefit,  and  not 

merely  at  the  request  of  defendant.    Neither  ol  these  are  sheWn. 

rBot  if  these  should  be  esteemed  good  conaderations,  still  it/ia 

/mrf$lQd  that>  the  qootract  being  open,  the  phintiff  cannot  resort  to 

, .  Aq, nioney'-eaont  to  secover  their  amount.    In  a  dedairatidn  upon 

:«ilbhrC(aAOafni  •  descritHog  it  correctly,  the  damages  might  be  less 

lbai»:tbi9t  own^entipo ;  and  the  plaintiff  will  not  beaUowedlo  re* 

V  t^fvsair  tb^  li|tter«  and  disregard  the  contract|  which  afi^rds  the 

:  yvoper  meamiffe  of  damages.    Neither  could  the  judgment  in  this 
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9^3  CA$£S  Bf  THE  SinPiii:af|5  CXN^T 

ButUnJ,  Feb.  1828.  J  ^yit  he  plcpded  ii  bar  to.  a  proper  »ctioiiQnL 
I^MmYt.  BMrreu.}  this  contract, — i  CAit.  Pi.  34a*-T-SeZi^.JV. 
P,  81,— I  r,  il- 133,  Totperys.  BqrrUt.—l  N.  R.  3&1,  Coot 
vs«  Jtfon^one.— 2  £a«^,  145,  HvU  vs.  gQeyAimimt — 1  i><^« 
93,  Weston  vs.  Demme^. 

TuBNEB^J.  delivered  tfaeopiaion  of  the  court*  bisiQ  evi>> 
deuce  that  Lapham  signed  the  vote  to  Bv^r  oqly  a$  6§ci^% 
There  is  no  evidence  that  Burr  had  ever  made  any  di^nvmdof 
Jiim  to  pay  it  j  and  ibr  au^t  that  appears,  it  mi^t  ha v«  b^ea  paid 
%  Banu,  the  principal)  and  who  was  reapon^ible  for  that  sum,  hot 
Ibr  the  interference  of  the  defendant.  How^  i|fter  ZiflyA^imihadpgnn 
ed  ifae  note,  the  defendant  became  interestedloseA  it  paid^  does  9^ 
l^eoisely.a[^ar.  Bpt  iff  his  ciootract  ti^t  Laphwn^  acofilcafit 
«B<Glear  and  explicit  in  iu  terms  as  language  oovddmakiak^liQ 
*^ee9,  to  9ee  thi^  oofe  paid  and  ^barg^d,"  and  elales  •$  »^ 
4PQ9ideration,  that  h^  makes  tbisa^rpemeot  '^foc  valw  receivweL". 
^To  these  latter  words  ho  other  meaning  canbe  attached^tblKD'aaadmif 
:siott  that  h^had  the  funds  in  his  bands  fer  the  pnyaieol  oC  the  Drte^ 
*The€Kher<3liiU9eiOf  the  ooQtract,  that  ^^  it  isuoders^eKNUaM^to 
l)!eaF  the  said  Je^s^  Lapham  harmless  from  the  said^iote,!'  aipguuMi 
)p  ap admissipn  pf  the  samething.  The  eoQtra^t  then  gees. 4ici to 
^te,  <fatid  if  ^  said  Jes$e  shall  pay  said  note,  in  ibat  caeelprem^ 
Isfisnd  agree  to  pay  tb0  same  to  said  JetH  X'OpiamfCa  detyuffid  ^ 
s^A  it  IS  admitted  that  Lc^fwn  did  pay  it  .       • 

.  It  is  impo3s3>le  to  perceive  on^^Rrtet  good  gronnd  the  defimdanl 
^an  now  exonerate  himself  from  his  obligation  to  saj?0  *^L0pliam 
fig^railesi" ;  iq  other  words,  to  replace  the  money  Uipkom  had 
fiaid  by  his  request  The  ^efendssit  confiends  that  this  agreement 
SQifst:bec<Hisidered  as  gratuitous^  because,  the  words  ^^value  re- 
ceived** import  a  consideration  only  in  contracts  regulated  by  the 
law  merchant,  but  notin  other  pardlconftraels.  la  olidcr  to  sup- 
port a  position  which  divests  these  words  of  ill  roeaningi  the  .di9* 
imeaon  contended  for  should  be  established  by  tbo  auth(»%jiiif 
flome  decided  case.  No  such  case  is  sfaoini*  On  the  ^^pfoevji^ 
the  Supreme  Court  of  tiiis  state  have  uniformly  l^eld»  Aat  Cbo 
^iords  '^valae  received^'  import  a  conaideratiott  in:  MMi  gprea  fior 
miecifio  articles,  (D,  Chipman,  34S^  and  these  instruments  imimi* 
known  IQ  the  liAvoftsiehant    So  in  New-Tarkiw7  Jo^^li  and 
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OP  THE  StAtfc  OP  VERMONT.  S53 

in' 8  Join.  884,  it  was  heW  Aat  the  words  \  Rutland.  Feb.  1828. 
'^  Taloe  recmved"  was  sufficient  evidence  6(  ( Lapkamrt,BarreUf 
ooosideratioD,  eveninr  a  deed. ' 

'  if^liimrefiire,  tbesewords  aresdheld  ipt6is  c^se,  no  difficulty  can 
arise  from  the  objection,  that  the  defendant's  promise  went  mere- 
ly to  relieve  tb^  plaintiff  from  the  pei^ibrmanc'^  of  a  prior  obliga- 
tiqn  J  because  the  legal  construction  of  the  contract  would  then  be^ 
that  the  defendant  had  in  his  hands  the  fund  out  of  which  the  note 
Was  to  be  paid ;  and  if  so,  it  is  immaterial  in  wbat  relation  Lap^ 
ham  stood  u>  the  note.  Nor  b  ahy  weight  pel*ceived  in  tbe  argu* 
ment,  which  would  reqiure  the  statement  of  the  specific  consider* 
adoo  in  this  contract^  from  the  alleged  difficult  of  assessing  dani« 
ages  CD  the  words  ^^value  received."  Words  are  to  be  construedl 
ted  the  extent  of  their  meaning  determined,  by  the  subject  mat- 
ter Id  which'  they  are  applied.  Where  the  defendant  agrees  to 
indeflanify  Lapham  for  paying  Obe  nbte,  '^for  irAlue  received,^  the . 
amoontof  the  value  he  admits  to  have  received  for  this  purpoise  is 
|o  be  measured  by  the  amoutit  of  thenote. 
'.Tfae  Court  perceives  nothing  m  this  case  to  distinguish  it  from  . 
tbe,ordiBary  caaesx»f  mbney  paid  on  another's  request,  and  no  fea- 
90D»  ihereibrei  why  the  amount  paid  should  not  be  recovered  under 
the  general  counts.  It  is  not  necessary,  therefore,  to  examine  the 
objections  to  the  spedal  counts.  Judgment  miist'be  rehdered'oii 
the  verdict.  '  .     *  ! 

Barrett  and  Aiken^  tor  plaintiff, 

JE&iJSgfe^,  for  defendant. 


-^.^0'%«^* 


Beknincton  County,  FEB&uAitt.  Tjdbji^  1830^  * 

£^'a&i).Htt&&e0vs.4i»^JDimM«,  dne^ofXef'f.     '     ' 

Tbkt  a  ptea  io  bar  o^  a  noeming*aut^pr9e$t$^  Mail  contvla  tfiwi  |vv<Mriivtt 
whi<li  ibow  iobvtailtitUy,  that  Um  commiMionaxs  had  jaiitdietifp,  an4  k^)^!^ 
0Lf^K9  prtparl^.lMibre  thaw. 

Th»U  if  A  Jiidgearibe  County  Covki  act*  iMtoad  of  a  QomBii»iQii^,^||^  "M^ 
«f  ihtttttMt  appear  in  the  plea. 

nat  th«  citation,  in  toch  eat«»  nuit  be  senred  on  .tb^  fr9dit^,^fl|f|  .^yyytoq» 
mU  on  tlw-original  p*|«e  iif  an  indorsed  note. 

This  was  an  action  of  debt  brought  upon  a  prison  bond»  given 
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BePDingtott,  Fab.  18«8,  J  by  the  defendant  to  procure  the  liberues  of 
HukMlftJHmiekiitiU.  >  the  prison  for  Dimidcy  when  confined  on  an 
executioD  in  favor  of.the  jdaiqtiC 

The  defendants  pleaded  in  bar,  in  substance,  that  the  judgment 
was  rendered  upon  a  j^ote^mt^de  payable  to  one  Turner  StUsy  or 
order,  and  by  him  indorsed  to  the  plaintiff;  that  said  tlilU  has 
ever  remained,  and  yet  is,  the  real  creditor  i  that  he  indorsed  the 
note  in  trust  fqr  himself  to  the  plaintiff,  who  was  son-m-law  to 
TYuman  Squiretf  one  of  the  commissioners  ofjail  delivety  for 
aaidcopntyy  and  cousin  ^o  the  other  two  commissioners.  The 
ple&  then  sefs  ibrth  ^  swearing  out  by  said  Dimick^  before  said 
Squires f  as  .commissioner^  and  Sylvnnus  Ddnforihj  a  Judge  offlie 
GoQW^  Courts  th^t  the  citation  to  show  cause  against  his  taking 
the  oath  was  served  oa.JIUU^  but  not  on  the  plaintiff,  the  plaintiff 
having  no  interest  in  the  suit  |  that  said  Dimick  was  admTttecl  te^ 
and  took  the  o^th>a^d  obtained  his  certificates  in  the  lisnaT  Ibrm. 
After  which,  but  never  till  then,  he  departed  from  said  liberties,  £6. 
To  this  plea  the  plaintiff  demurred,  and  the  defendant  joined 
in  demurrer. 

Mr*  Kellogg^  iVi  svfport  <(f  the  demurrer.  It  is  contended  *(fci 
thQ  part  of  die  defendants,  that  the  doctrine  isrweB  settled,  tliat 
Dominal.parties,  plaintiff  or  defendant,  cannot  control  the  snul; 
but  courts  will  always  look  to  the  real  parties,  and'  protect  i(ieir 
rights ;  9nd  il  would,  seem  to  follow  as  a  matter  of  coui^e,  that  all 
notices,  &e*  should  be  given  to  the  real  party  and  not  to  the  bom- 
iaal  one  \,  otherwise,  their  rights  would  not  be  effectually'  prOteCliM* 
Besides,  it  appears  from  the  present  case,  that  Hubbett  was  made 
{plaintiff,  for  t^Q  express  purpose  of  evading  the  provisions  of  an 
humane  stjatut^)  and '  (hereby  preventing  die  poor  prisdher  Irom 
obtsini^g  his  liberty,  Hubbetl  being  related  to  all  of  the  commit 
fliopi^r^r  <^  ^^^^4  ^^ '^^  P^"^^9  ^  ^^o  of'them. 

Bin  it  mi^.  be  said  that  it  does  not  appear  from  the  plea,  tte^t 
i^BK^I^Rr^^,pl^ntiff,  was  related  to  two  of  the  cdtartnSs^kMs^ 
..ilii4l^r^9ri9..th^l^udg?|  of  the  County.  Couri  could  not  act  &  tbe 
.  tme^  ibQ  aMtut^  09)y  9VitbQi:izing  a  Judge  of  the  Couiity  Couttio 
aotio  case^.where  twpff  the  commissioners  are  rendered  in6a- 
^le  of  acting  by  reason  of  relationship,  or  otherwise.  To  this 
k  is  answered  by  the  defendants,  that  there  Is  nothing  in  the 
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jpleadb^whjch  shews  that  Bills  was  not  (B^Bwngtom  Feb.  lass. 
related  to  the  two  commissioners  who  }HtibbeUyt.l}imiekeiaU. 
did  not  act  in  the  case,  or  that  they  were  not  incapacitated  ;  it  is, 
therefore,  to  be  presumed,  that  they  could  not  legally  act ;  other- 
wise, ibe  Judge  of  the  Count}'  Conn  could  hare  no  jarisdictioa 
to  act  in  -the  case,;  but  every  court  is  presumed  to  have  acted 
within  its  jurisdiction,  or  to  have  had  jurisdiction  in  the  case  ia 
which  they  have  acted,  until  the  contrary  appears. 

Again,  certificates  having  been  given  by  said  court  (tf  Jail  deliF- 
ery,  they  are  conclusive ;  and  no  exception  con  be  taken  to  the 
jurisdiction  of  the  court  at  this  stage  of  the  proceedings.  It  should 
bs^ve  been  taken  at  the  court  of  Jail  deEvery,  lI»USr,'the  real 
plaintiii^  having  been  cited  to  appear  before  the  commissioners 
and  the  judge,  as  stated  in  the  plea,  to  shew  cause,  Uo.  shoidd  have 
:^peared  and  objected  to.  the  jurisdiction ;  havinjgnegiected,  and 
nothing  now  appearing  to  shew  that  they  had  not  aiithority^tieaety 
y^  think  it  is  to  be  presumed  that  they  had  autborrty,  and  that  die 

^debt  ought  not  to  he  thrown  upon  an  innocent  bondsmiin ;  espe* 
ially,  as  it  does  appear  from  die  plea  that  tbe  otnginal  defbtor  was 
jpootr^  and  a  fit  subject  for  the  poor  debtor's  oath :  Ihat  this  was 
iviell  known  lo  HUlsj  the  real  plaintiff,  and  that  he  intended  to  de- : 
prive  hinof  the  benefit  of  the  poor  debtors  act;  by  assigning  his 
demand  to  Hublell^  the  present  plaintiff,  without  the  knowledge  or 
<2onsent  of  HuMeS. 

This  Court  cannot  judge  over  the  court  of  jait  delivery;  in  a 
C9se  where  the  process  was  merely  voidable,  and  not  absolutely 

.  whAy  -as  we. think  is  the  present  case.  Brayton^  ld9^300.«— 3 
3)^fer^221,-:358.— CAi>.ilQ>.  14. 

,Chufch  and  Jsham  for  the  plaintiff.  It  is  contended j  in  this 
C9»^  th^l  the  facts,  as  set  forth  in  the  defendant's  plea  inlbar, 
<M>nstitute  no  defence  to  the  plaiptiff 's  action  ;  and  the  reasons 
aj-e— 1,  Tliat  from  die  facts  there. stated,  it  appears  that  in  order 

^19  pbtai^thie  cejrtifipate  of  insolvency,  which  is  pleaded  in  bafto  this 
«ptk>n,.tl^e  citation  to  the  creditor  was  not  served  upon  liiepliki- 

.  t^of  recprd,  but  upon  Turner  Htllsy  who,  it  is  stated,  has  «ir  in- 
terest in  ib^  debt.  The  stat.  {p.  221)  requires  noDci^  f6  be^nrten 
tfftim^^  creditors  in  such  execution  J^  A^d  the  msnffest  inilelitlon 
pf  the  Ij^gifjatjure  in  fi^e  passage  of  the  act  was,  that  this  eitatkm 
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Bcnniogtowv^F^b,  1W8.  J  should  be  Served  upon  ibe  creifiM,  wbi 
BubheU  vs.  Dtmiek  etaU^}  appears  BS  such  upon  the  record*  Add 
k,  is  for  the  safety  and  security  of  the  debtor,  that  sucb 
sliould  be  the  construction  given  to  the  statute — ^indeed,  it , 
Would  be  a  great  inconsistency  ta  say  that  one  was  so  fdt  a  creditor 
as  to  recover  a  judgment  and  obtain  an  execution,  and  yet  not 
such  a  creditor,  upon  whom  a  citation  is*  to  be  served  to  divest  hi|tl 
of  that  interest  obtained  by  the  judgment  .2.  But  if •  the  court 
riiould  be  of  opinion  that  the  proceeding  was  correct  in  tb^service 
of  the  citaUon  upon  Turner  HUb^  and  that  the  same  prooeediDgy 
are  to  be  had  as  if  he  was  a  party  upon  the  record— still,  the  cer-^ 
tificate  of  insolvency  should  have  been  obtained  from  the  persons 
mentioned  in  the  plea  as  Commissionersof  JailDeltvery — although 
it  does  appear  from  the  plea  that  they  were  disqualified  to  preside,  . 
in  case  E.  D.  Huhhel  is  to  be  considered  as  the  creditoiv-^et^  it 
does  not  appear  from  the  plea  that  the  Commissioners  were  disqual-  . 
ifl^  by  reason  of  interest  or  relationship,  or  in  an}"  o^hex  way,  if 
7\tner  HUU  is  the  creditor  upon  whom  the  service  of  the  citadoB- 
is  to  be  made*  Considering  the  case,  therefore,  in  either  point 
of  view^  the  proceeding?  under  which  that  certificate  wa^  db-w 
ttined,  are  clearly  coram  ntmjudict^  and  void. 

Hutchinson  J.  delivered  the  opinion  of  die  court  After  no^. 
tjctng  the  state  o(  the  pleadings,  and  the  questions  thence  arisingy 
he'  proceeded  as  follows,  to  wit ; 

li  Hilby  the  indorser  of  the  note  to  the  plabtiff,  be  the  real  ered* 
itori  as  the  defendant  contends,  no  reason  is  assigned  m  the  plea 
y^j  the  other  two  commissioners,  who  were  not  called  upon,  could ' 
not,  have  formed  the  court  without  applying  to  a  judge  efthe- 
Coiinty  (!!ourt.  If  so,  the  judge  of  the  County  Court  bad  no  right 
to  actf  and  his  proceedings  are  coram  nonjudiee.  And  if  Huk^ ' 
hdlj  the  nominal  plaiDtifr,  was  the  real  creditor,  it  does  appear  bjr* 
the  plea  that  Mr.  Squtrea  had  no  right  to  act,  be  being  father-inr 
law  to  HubbeU.  The  plea  therefore,  conies  short  of  showing  by 
pontfvjB  averments,  that  the  persons  who  formed  the  court  were 
the  ones  designated  by  law  to  act  in  the  case.  But  it  js  contend* 
ed  by  the  defendants,  that  the  commissioner  and  judge,  having 
held  their  court,  and  admitted  the  prisoner  to  the  oath,  and  given 
him  the  requiate  certificates,  this  fomisbes  a  complete  bar  to  tbo 
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iwtidh  opon  fte  prison-bona.  (  BentitDtton.  Peb.  im. 

If  this  be  correct,  the  plea  in  b&r  nefed  }  HvbbeU  ▼•.  Dimick  ei  aU, 
only  have  stated  those  facts,  without  adding  the  ^rious  other 
facts  kl  the  plea  asinduceilients  to  those  which  it  is  thus  contend- 
ed are  sufficient  of  themselves.  The  defendants'  coansel  refer  to 
several  authorities  which  the^  Consider  in  point. 

In  BrdytmCn  Rep.  199-2005  in  the  fcase  of  ThoriUon  vs.  Rob- 
imon  and  BMard^  the  court  say  diat  the  certificates  are  concIu-> 
sive.  ihie  case  is  Very  concisely  reported,  but  it  may  well  be 
uferteA  fronk  what  is  rep6rted,  that  the  plea  set  fbrth  the  whole 
pfoceedings,  and  that  the  only  defect  the  counsel  could  find  was, 
thiEit,  When  the  creditor  could  not  be  found,  the  service  was  made 
oil  Ai&'  attorney  of  record ;  and  in  such  an  event  the  statute  pn> 
vkt^  Ibr  such  service  on  the  attorney.  In  the  case  of  Smith  et  ah 
vs.  Qtfltnioti,  Jtf.  900— <h6  court  say  that  the  proceedings  are 
regulctf  on  the  face  of  them,  and  that  the  fraud  of  the  debtor  in 
prbcuring  hb  certificates  should  not  operate  to  charge  the  sheriflT 
or  bail.  '  The  case  in  2  Tjler^  231,  is  more  m  point ;  for  the  court 
do  indliie  to  the  opinion  that  the  certificates  alone  are  a  good  de^ 
fenee  for  the  sheriff  or  bail.  But  the  case  only  required  a  decis- 
ion that  the  unsubstantial  irregularities^  which  might  possibly  a- 
Vail  in  abatement,  should  not  vitiate  the  whole  proceedings,  after 
a  decision  Upon  the  merits,  aiid  what  mi^t  be  said  by  the  court, 
out  of  the  case,  is  not  of  binding  force  as  authority «  In  2  Tyler ^  ' 
35d,  Bmsh  vs.  Bobinsonj  it  oJ-^e  same  court  say  '<the  certifi-' 
cates,  izti,  are  a  sufficient  bar  to  an  action  upon  the  bail  bond, 
wiAodt  settmg  forth  other  than  substantially,  and  as  inducement, 
the  muneproceis.  Nothing  appears  in  the  case,  how  fully  the  prior 
prdeeedings  were  set  forth.  Hence  we  may  well  presume  they 
were  sabstantially  set  forth.  The  case  of  Paine  V8«  Elyet  ah  in 
Chif.  R.  37,  requires  a  great  degree  of  punctilious  avermentof  the 
proeeedings,  prior  to  the  certificate  ;  more,  perhaps,  in  their  rea*^ 
Boninga  than  would  now  be  required,  though  the  decision  itself 
wa§  clearly  correct,  the  board  that  acts  in  the  process  of  swearing- 
out^  being  of  special  and  fimited  jurisdiction,  we  consider  it  can- 
not be  a  sufficient  defence  to  &et  up  merely  the  decision,  the  taking 
the  oath,  and  the  certificates.  The  plea  must  also  contain  tiiose 
prior  proceedings  which  show  the  subject  properly  before  the 
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Bcnniiigton,  Feb.  u^.  J  board,  so  that  it  may  well  be  mi  dukl: 
iTubbeau.Dimickeiak.  ]  thfijr  havc  juiisdiotjQn.  Nat  t^t  we 
would  decide  that  evejry  i^i^gulaiity  wfaicb,  if  p^ajeif}  migfit  a- 
vail  to  abate  the  citatioDi  shall  render  void  the  proeeediog^  a^ 
ter  a  hearing  upom  the  merits.  Wh^re  ^^e  i9  &v  notic^tQ  tfa^ 
creditor,  a  neglect  tp  plead  any  peeper  ms^tdr  in  abatement  ib^ 
be  considered  a  wai^e^>  as  n^uch  in  the  ca^t^^of  sif^ariag«oiif»^pcf* 
cess,  a3  ip  other  suits.  BiA  the  plea  aiiist  set  up  a  epispltip^  a^d- 
citation,  and  nqtice  to  the  creditor,  in  order  to  showtb^tke  copf 
missioners  not  only  have^urisdictioQ  of  the  subject  matt^,  k^  9^ 
have  the  parties  before  th^m,  that  4)Gf  hav€»  a  ri^tlQ  aoc  inllte 
particular  case.  This  is  the  case  wlaea  die  prooeedjng^^  an 
before  commissiiofnerd:  bvt  much  mor&  ae  ^en  ooe^  ^tpart 
^dges  of  the  County  Cpqrt  are  caUed  to  ftd ;  ia  aterjr  ^mhtua^ 
the  plea  should  st^q  the  disAbility.  of  as  tow^  Cotmi^mvifB^^ 
fliere  are  judges  off  the  Gbunty  Goort  who  ate  ealled  upon  to^fi^ 
Nbthing  less.dian  thisrcan  show  that  such  jndgea  bavid  ti  xigllc  to 
act ;  or,  ijOr  other  words,  hare  jurisdiction  of  the  eaaesv  ''Alf  tU) 
wa§  supposed  to  be  law,  by  &e  person  who  drew  the  plea  ii  the 
present  case ;  but  he  was^  perplexed  with  the  want  of  propec  m»^ 
terialsto  formaplea  tint  would  confium  to  diese  saltitlry  abi 
practical  prmcipleSf  ' 

The  ptea  ^ates  the  pJkintiff  to  have  no  interest  m  lim  suir. 
This  was  done  for  the  purpose  of  showing  the  propriety  of  sfirw- 
ing  die  citation  upon  Bfffir,  the  indorser,  instead  of  the  plaindfll 
Should  we  consider  this  to  be  eorreet,  and  that  notketo  BSf»\ 
was  all  that  was  necessary,  sdll  the  plea  alleges  no  incap&d(y«C^ 
either  of  the  coirnnSssiooers,  to  decide  the  oaee  as  between  jEEttf 
atKl  the  debtor, ;tfaere£bre,  no  reason  is:  set  forth  for  caHlagtim 
judge  to  act ;  of  course,  the  Coun^  Court  jndge^  and  one  com- 
missioner who.  granted  the  certifeaies,  had  ho  jurisdiction,  and: 
ttieir  doings  were  void.    On  diis  ground  the  plea  cannot  be -sup 
pprted. 

The  plea,however,  states  that  the;  plaintiff  is  son^ia^law.to  JIfr* 
Sq^irefy  and  cousin  to  each  of  the  other  joommiawopftrs,  Thi» 
furnishes  a  good  reason  for  calling  in  judges  to  act  altogether,  and 
excludes  all  the  commissicmers.  But  the  plea  shows  that  the  bu^ 
siness  was  done  by  one  judge  of  the  County  Court,  and  Mr* 
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fllg^ltn^  nbo  vims  fiabttnn^law  ID  tbe  (  Bewdnyon,  yeb>  i«8. 

pisiBtiia^  tniLfvllOyOfcOlllSe^COlddBOt  9Dt  ^AfS&eZ/v8.Z>sfiiie£eeiiIr. 

mdtt  caie»  ind  oould  have  90  jurisdiction.  If  then,  the  plaiatifF, 
4iB  or^diiar  in  ^le  eBecitfkm,  is  to  be^oosidered  the  party»  tbe 
-lirocaedipgi  ore  tM,  e^n  If  not  cltherwlse  irregular.  But  tbe 
-fjlBuhoWsthat  die  citatbn  wfts  direettd  to  be^  and  was,  served 
nffot^  BSU$i  mdaot  opoath^  plaiotUTf  aad  the  defendant  contends 
ibiSLt  be  is.  at  S&eitf  to  regard  (mfy  the  {mny  in  interesti  and  that 
-the  fiusaiaet  «p  in  his  plea  entitle  him  to  ti«at  BilU  as  the  oredif- 
ptj  thmigh'  the  execution  was  fiot  in  his  fitvor.  This  principle  is 
-Mtrooty  as  appEo{d)ie  to  payments  or  offito  of  which  defendant 
vttuldaimjlhimseU^aild  wUoh  existed  befcmhe  had  notice  of  die 
iwnjgpininif'^  but  knot  cqrred,  as  a|iphca&letothe  qimtiob,  wboj& 
tibs  cNrtitDr  Ant  is  eniided  to  notice  i  The  statute  is  express  dift 
il  most  be  tli&iMdittir  imtbe  execntioo.  And  hovir  &r  the:  noni^ 
iiial»  is  ifae  seal  phdmifl^  wbedier  he  has  bona  fide  paid  fiur  the 
note,  or  haS'OoIjr  become  trustee  of  the  reai  owser  fbrAe  ptirpqe^ 
of  canvenience  in  ooDettiony  are  yiestiorts  between  the  assignor 
end  esi^jDee^  with  whidi  the  defendants,  hare  no  concern,  in  rela- 
IJxHr  ID  svrearing^^nt-prooess  and  nodce  preparaioiy  to  the  saoie. 
Pajr  meat  made  to  AiUell  would  answer  the  purpose  of  the  defen^- 
dant8»  and  notice  to  Urn  cannot  be  dispensed  with.  The  defen- 
daotsy  iherefare)  are  not  at  liberty  to  uigdy  as-material  and  IraYers* 
eUe  hctBf  what  are  alleged  b  the  plea  about  lE^h  beingstill  the 
earner  of  the  debt.  They  do  not  at  all  aid  the  defence  set  up. 
There  is,  therefore,  i^  pofau  of  view  in  which  this  pleacanbe 
«upp«tftad. 

The  judgment  of  the  court  is,  diat  die  plea  in  bar  is  insafficifsnt, 
and  that  die  judgment  of  the  €k)unty  Court  be  affirmed  witli  inter- 
est and  cost 

CAnrc&and  AAosi,  ibrplaintifil 

t^^^ggy  for  defendants. 


■'^^^t'^^*' 


Danforik  and  BtounuUvs.  Eluha  Reynolds. ' 

Thiki  fn6l  tettlmoay  is  saSkatnt  to  prove  tJM  form  of  tbecaption  ol  a  deposition 
Itqusred  by  tbe  laws  of  a  sister  state. 

Unot,tbQ  defect  iicuied  by  produciog  in  the  Supreme  Couit  tbe  laws  of  said  state. 
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jTm^e^ni  H*  i^v^)  A^  reecnrefjrof  alcertafai  sum  spoo*^ 
ifiiMl  ia  the  p]Biiiti&'  d^claratioDt  to  ivhich  the  delendflBt 
fdeaded  the  jfenerol  wM*  The  cnuse  was  tried  ki  tbe  Canmj 
Coitft  at  the  Ajugust  Term,  1827»  Ch.  Justice  Skinnsr,  preaidiQg. 
The  {daimi^  to  maintain  the  issue  on  their  part»  o&red  tbe  dep- 
ositiQu  of  Samuel  Duncan^  to  which  the  defendant  objected,  on 
ihe  ground  that  it  was  not  taken  according  to  the  form  ptescribed 
by  tbe  laws  of  this  state.  The  plainti&  then  ofl^red  parol  en^ 
dence  to  showthat  it  was  taken  according  tothe  form  reqiured  by 
ibe  laws,  of  JUastackutetUi  where  it  was  taken ;  which  was  objeca< 
f4  to  bjr  the  defendant,  but  admitted  by  the  court.  A  vnimuA 
lestifindfthftttbe  deposition  was  taken  according  to  tbe  £irm  ion 
quired  in  1814 ;  that  mnce  that  time  he  had  not  been  acquainted 
«p|h  dlefcnu  required  by  tbe  statutes  of  that  suue:  upon  thiAie»> 
timony  tho  depondon  was  admitted  by  the  court,  and  read  to  liie 
jmy-'^^D  which  dectsk)o  the  defendant  excepted,  be 
.  The  caption  of  the  deposition  was  asioHows  : 

^^JSerbhiref  ss.  on  the  23d  day  of  August,  in  the  year  of  our 
^Lord,  1837,  tbe  aforesaid  deponent  was  exammed  and  eautm* 
'*  ed  and  swoni,  agreeable  to  Law,  to  the  depontion  aforesaid  by 
^*  him  aobscribed.  Taken  at  the  request  of  Syhamu  DatforA 
**  and  TAema9  BrovmeUj  and  to  be  used  in  an  action  of  the  case 
*f  now  pending  between  them  and  Elisha  Reynolds  before  the 
^County  Court  next  to  be  holden  at  Mancheiter,  in  and  for  the 
*f  counly  of  B^wiin^on,  and  the  state  of  Fermon^,  on  the  last 
** Monday  of  August^  1827 ;  and  the  adverse  party  waspresent :  the> 
«  said  deponent  living  m  WUUamaiawn  in  the  county  of  Berkshire 
<'  and  Commonwealth  of  MasaachuseitSf  and  being  so  sick  as  to  be 
*^  unable  to  travel  and  attend  the  trial  is  the  cause  of  taking  thir 
**  deposition.  JD.  W.  Stoan^  Justice  Peace" 

The  case  |now  came  before  the  Court  on'  exceptbns  taken' 
at  said  trial  to  the  decision  of  the  County  Court  in  admitting  the. 
depositioiL.    The  statute  of  Massachmetts  was  produced,  contain- 
ing the  ibrm  of  caption  used  there ;  and,  on  comparison,  it  appeared 
that  tfaib  ibrm  had  been  literally  followed  in  taking  the  deposition*. 

Mr,  Jshqm  for  ihe  drfendant.  It  appears  that  the  court  ad- 
mitted jparol  evidencct  to  shew  that  the  deposiuco  wbkfa  waa  read 
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fotmrfquked  by  tke  statute  ia  Jlfa^-  7i>dH|»i«i<fai;vt:A<ifi^ 
MpeAtivtMH-^br  which  deoiskm  die  defendant  eMmd  s  new  tHttl'. 
it  19,  indeed,  m  genend  rule ''  that  foreign  hiws  are  to  be  proven  hf 
**  parol  as  Ikets^  if  a  questioii  arise  on  theil:  etisteace.'^^— 1  Ctrwpi 
103^-^  Craneh^  167,  236 :  but  the  rule  thus  laid  down  is  modbi 
too  general,  And  subject  to  many  quaUfications.  It  is  undoubted* 
ly  true  that  jKiro/  evidence  is  admissable  to  show  the  common  huh 
of  a  foreign  country :  and  the  reason  is  apparent ;  those  laws,  bein^ 
founded  upon  custom  and  immenx^rifd  usage,  are  not  suseeptibld 
dfaigher  proof.  But  this  reason  dues  not  apply,  neitheris  sucH 
iBflliiiiany  adanasable,  to  prove  ^  existence  or  subjeot^matter^ 
&>fore^  statute,  for  that  is  a  matter  of  record,  and  is'<^a(Mdbt^4Qif 
being  proved  by  tesnmony  of  a  Ingher  nature.^^l  Jo}^%  "S&V 
KoMCf  et^iYs.  Fan  Home^ — 4  Camp.  IL  n^yJUeUdn'm 
S^mA^n^l  Ccw^.R. 65  {notBa.y^l8w.D.7&i,'^tPh&/E») 
443. — 3  £91.  JR.  5d.---^As  well  might  itbe  said  that  parol  evMeiil^ 
might  be  receiyed  toproveAeexistenceofsiforeignjudgmentasof 
n.foreigp  statute:  bodi  are  equally  matters  of  record;  and  id  both 
tenses  methods  are  adopted  for  their  authentication,  and  dae  exMi- 
plifioadon.  The  act  of  Congress  haa  not  only  pointed  out  the 
ttethod  of  exemplifying  the  records  dPthe  di^rent  states;  but  it  h^ 
fiather  declared  (1  v,  p.  115.)  ^'diatthe  acts  of  the  Leg!slatui^s' 
*^of  the  several  states  shall  be  authenticated  by  Isaving  tfaei  seal  of 
^  their  respective  states  affixed  thereto  f  attd  it  would  seem  asdf 
ibis. would  be  decisive  upon  this  question.  It  is  true,  it  hts  been' 
/decided  in  some  of  the  states,  that  the  statutes  of  other  states  may 
be  read  from  their  printed  statute  books,  purporting  ix>  have  been' 
published  by  the  authoritj[  of  the  state ;  and  tfiat  tUs  tes^ony  af^ 
SoxAs.  prima  fade  evidence  of  its  authenticity.— 1  DaUa9^  R.  458, 
Tlumpson  vs.  •ftftw^er.— 4  BaHlas  412,  J7.  States  vs.  Jolms. — I 
Peters  R.  352,  Craigvs.BrotDn*—l  PhU.  JE».  31&,(n«fe  a.)— 
If  this  principle  be  true,  the  court,  in  order  to  prove  that  the  de- 
position which  was  read  to  the  jury,  was  taken  agreeaUy  to  the 
statute  in  Massackasetts^  should  have  required  their  statute  to  have 
been  produced,  duly  authenticated ;  and  it  is  believed  that 
iio  case  can  be  found  that  will  warrant  th^  court  mltbe  adraissk>u 
of  tbatparoltesfiiiuiify. ,  Butifih^eouHs&euldbeofe^oBtbtft 
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JAii|(Mk«  nj.  Tf  JRf^Mi^.  V  ibtt  ftott  s^  «s  II  tflwars  that  ibisf 
4fl)^ioi^6miiii6  ttk^  mAB  jreof  14127,  die  court  Aorid  fcave  re* 
i9«fa^  t^isllifllokiy  to  bav^  ali<»ita  the  feitea  tb&t  ^ms  required  by 
IMr^HfttotB  M  tbe  time  ef  ttfeiag  die  snaei  a^d  not  ba?e  permit^ 
«iMbiolwvel»eettftodu|KMiib0tdsteoD7  of  a^riaoe^trhobas 
liot  b^ttfracqueuited  wUb  their  sttliite,  or  md»  die  form  required, 
AKetite  y^ar  1814.  A  MB  of  ^Sfioepikms  isi&Aetialateofe 
#rit  of  ^ror.^l  M^  R.  9S.  And  tbe  eourt  wilt  iM  notke 
anj  iMltait  iviial  apf^e^ETS  on  tte  bffl  of  mcef^ogk--^  UffSat  R- 
C8>  Aadtf  the  e<wt««  trial  educed  iod»  jiirydte^  evideace, 
tfte  y^iNliet  would  bo  set  a^e  «iiho«t  regard  fo  A^^ 
liie  fe9A«Dftf  was* true  or  not;}  or  wheiber  the  aame  taaa  msSicMa^ 
iy  e^rffettied  or  Mf  by  cempeteat  tegdmociy.^i^  JakM.  «9, 

-  Mr,  Clwrehfirthefl4Uniiff.  TfaequesiioD  ofadmisstfaaiiyof 
(^aideoeej  is  wilihia  tbe  province  of  die  court,  antd  oot  of  ^  ju^ 
lyV  f»  decide  (  aad  all  ijoiecadeiit  facts  or  reasons,  necesaaiy  to 
f>e  a^aertaiaed  eroded  by  the  court,  ftxt  the  purpose  of  decidfog 
otk  Ibe  oompeteocy  or  admissibUity  of  evidence^  are  to  be  deter 
^ed  by  the  oourt.-^!  PhS.  Ev.  13.— And  such  antecedent 
f!iet8^e«Mence,or  reasons,  cannot  be  the  subject  of  uao^f^  in 
&e  case,tK>t  being  offered  to  the  jury.  The  parolevidenoe,  tfaer&r 
fbre^oflbred  by  tbe  plai&d&,and  leceiyed  by  tbe  ooiut,  on  the  ques* 
tion  of  admissibility  of  thedepositidtt  of  iS^site^  i>unc«i»,cannot  be 
tbe  subject  of  excepdons,aDd  ought  to  be  laid  out  of  the  case.  Tbe 
deposition  of  Saumtd  Ihmean  was  properly  admitted  }  for  by  ^taU 
fiec  83,p.84)  all  depoatioDS  taken  agreeably  to  die  statute  of  this 
State,  or  die  laws  of  the  state  m  which  diey  shall  be  taken,  shall  be 
aUotred  in  any  court  in  diis  state ;  and  tbe  deposition  m  questi(Mi,  is 
taken  agreeably  to  the  form  prescribed  or  used  in  Massachusetts.^ 
Mass*  Stui*  550,  r.  9.  Our  law  recognizes  fuid  adopts  the  forms 
used  in  odier  states,  by  admitting  depositioas  taken  under  them  ; 
and  when  a  deposidon  appears  to  be  fairly  taken,  and  cerdfied  by 
a  proper  officer  from  anodier  state,  it  is  to  be  taken  as  correct  and 
pinut  facie  good,  and  is  so  until  tbe  contrary  be  shewn, — ^ITie 
form  may  not  havebeen  there  regulated  by  statute,  but  adopted  by 
tkractice.    The  form  used  here,  in  any  case,  is  prmafade  good 
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bad; no  iti4»s0  iteome  frem  another  (BiiiifikA€iai'V8.Ai^n0i^^ 

stfitd.    liF  it  were  otb^rfrise,  our  statute  would  have^prot^ided  for 

its  reeeptton,  by  beiag  accompanied  with  od^erpipof  of.th^  foiuv 

But  thd  certificate  of  the  authority  taking  it  is  auflSci^t,  and  e0S(<» 

ceptionapf  this  kind  ar^  nevjsr  favor^d^r-I-  C4m,  /£.  519,  Siotkh 

ing  V9*  Sage  et  ^ik.    Svesy  aubstantia]  reqtiisite  being  contaiocA, 

inthe  ^aptjo^  and  Qertifieata,  the  iBteDdmeni^wHlbetbat tbe  dep^^ 

ontion  w$&  taken  agreeably  to  die  form  -presoribed  ot  w»d  wbcra- 

Ulij^.^^l  Jokm'  130,  B&tt  vs.  Boptefu    So  it  ia  smffi^i^^it  M, 

prove  by  reputation  that  one  acted  as  a  public  offieeri  witham, 

dken^ng  Mis  a]^pointmeQt% — 3  Joh9i».  426^  Potier  vd^  iMket^*^ 

^ven  granting  (whieb  I  do  not)  that  the  deposition  wits  infonnall); 

taken,  it  would  be  no  cause  for  disturbing  the  rerdiet.-    Fe^,  iQL 

tl^  decision  of  (bk  case,  the  court  will  exercise  a  legal  df9<»etic^. 

guided,  by  the  csirctimstanees  of  this  pardcular  case,  the  samej  to. 

Hb^  extent  of  the  exceptions,  aa  in  a  petition  or  motion  fior  anew 

trial,  in  which  the  competency,  appKcability  and  relevifflfey  of  thi^. 

evidence  are  to  be  consicieTed,  and  whedier  a  re-examinadon  of 

the  cqse  would  be  conducive  to  justice  oa  the  grounds  of  eue^ 

tbo»    Thus,  where  the  objection  to  the  admission  of  evidence  iSi 

tpere^  technical,  and  the  same  evidenee  would  be  again  adml^ 

ted  on  another  trial  of  the  same  cause,  no  new  trial  would  be  grant* 

ed. — 3  Johns,  125,  Duncan  vs.  DuboU. — 14  JIfow.  466  Frkh'V^L 

Sjwogtifi.-Nor,  where  no  fresh  light  can  be  thrown  in. —  I  W.  BUoxki 

Rep,  418,  Camden  vs.  Cowley. — Cowp.  Rep.  597,  €roo<fc»>fe  vsi 

Bailey.     The  setting  aside  a  verdict  for  the  admission  of  esn*- 

dence,  supposes  the  evidence  to  be  improper  to  be  laid  before  thd 

jury. — Loft.  168,  Rex  vs.  CurriUj  et  cd.     If  m  this  case  it  is 

necessary  to  prove  the  law  of  Massachusetts^  the  decisions  mOreoi 

Britain^  and  in  many  of  our  sister  states,  admit  the  proof  of  foreign 

laws  and  of  the  laws  of  other  states  by  parol. — Covjp.  i2. 174,  Jllbf- 

tyn  vs.  Fabrigas. — 1  Pr.  JVms.  Rep.  431,  Free/noulirs.  Dedire* 

Peaka^CaseSf  18,  Ganer  vs.  Lanesborovgh. — 3  Esp.  Rep.  164*^ 

ijMale  vs.RohertSy — 3  Johns.  Rep.  107,  Smith  vs.  E/ifei*.-^ 

Con.  Rep.  520-1,  Brackett  vs.  JVorton. — 14  JUast.  Rep*  iSB^ 

MVkh  vs.  Spragukj  admr.    h  is  admiued  diat  dl9cis!ons,1n  dome 
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964  CASES^^IN  THE  SUPREME  COURT 

B«nDin6toii,Feb.i82ff.  i  degtee]  Conflicting  have  been  m^^f 
Dimforik ei  ai/tM. ReifMldi.)  but  tlie  cases  in  wbich  soch  Attis-^ 
ions  were  made,  are  generally,  if  not  all  of  them,  those  in  which 
the  right  or  ground  of  action^  or  defence  originated  irnmedi-* 
ately  in  the  provisions  of  the  law  to  he  proved,  which  would  be 
difficult,  if  not  impossible,  to  show  in  any  way,  but  by  the  |m>- 
duction  of  the  law  itself.  And  in  many,  if  not  in  most  of  the  ca- 
ses, in  which  parol  proof  was  not  used,'Were  those  in  which  the 
foreign  law  was  voluntarily  produced,  in  which  the  questicm  as  to 
the  mode  of  proof  or  exettiplificaiion  thereof,  wte  the  point  de-  " 
cided. 

Hutchinson  J.  delivered  the  opinion  of  the  court.  This  case  ' 
presents  a  question  in  which  the  court  have  met  with  no  difficulty ; 
and  yet  it  is  of  some  importance,  in  point  of  practice.  Depositions 
are  very  frequently  taken  in  the  neighboring  states  to  be  used  in 
this  state  5  and,  when  the  form  of  caption  required  by  our  statute 
is  not  sent  to  be  used  as  a  guide,  they  will  not  be  apt  to  conform 
to  it,  and  must  be  rejected,unless  taken  according!  to  the  laWsof' 
the  state  where  taken ;  and,  in  tliat  case,  the  party  producing  the 
deposition  is  under  the  necessity  of  showing  to  the  court  what  die 
few  is,  to  which  he  says  he  has  conformed.  That  is,  it  must  suffi- 
cientiy  appear  to  the  court,  in  some  way,  that  the  caption  conforms 
either  to  our  own  statute,  or  diat  of  the  state  from  which  the  dep- 
osition comes.  It  would  be  a  sufficient  disposal  of  the  exception 
in  this  action,  to  notice  that  the  statute  of  Massachusetts  being 
now  produced,  this  caption  is  in  the  most  strict  conformity  to  that 
statute.  It  has  even  copied  a  grammatical  inaccuracy,  using  an 
adjective  instead  of  an  adverb  in  the  expression  "examined,  cau- 
tioned and  sworn  agreeable  to  law."  Whether  the  grounds  of  the 
decision  of  the  County  Court  were  right  or  wrong,  their  decision 
was  correct.  In  such  a  case  the  court  never  grant  a  new  trial 
and  drive  the  party  to  take  a  different  course,  and  arrive  at  the 
same  result ;  to  present  different  grounds  to  the  court  to  induce  ' 
them  to  make  the  same  decision.  When  an  incorrect  decision  of 
the  County  Court  may  probably  have  produced  a  wrong  determin- 
ation of  the  cause,  a  new  trial  must  be  granted.  But  when  it  is 
certain  that  the  decision  has  no  such  effect,  but  that  justice  has 
been  done  in  the  action,  and  that  if  a  new  trial  were  granted,  the 
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ifae  cause  be  deterxniQed  the  same  waj,  }  Dm^forfiiital  ▼«. i?<!y»io^. 
it  wcMdd|be  injurious  lo  both  the  parties  to  set  the  caus9  open  for  ^ 
smother  trial. 

Probabl/  the  defendant's  counsel  did  not  expect  »to  meet  this 
fitatnte  which  thus  obviates  the  difficulty  of  the  plaintifis'  recovery* 
And  be  has  urged  the  objection  in  the  shape  in  which  it  appeared 
in  Aecourt  below*    He  urges  that  the  statute  of  Moisachusetts^ 
being  a  matter  of  record  there,  must  be  proved  by  the  record,  like 
other  matters  of  record  in  a  sister  state.     This  would  be  correct^ 
upon  principles  of  strict  law,  if  the  action  wereto  be  decided  whol- 
ly upon  the  statute ;  or^  if  the  contract  were  made  m  that  state,  apd" 
d^e  defence  urged  was,  that  the  contract  was  void  by  force  of 
that  statute.   But  this  strict  law  is  so  far  dispensed  with  by  a  course ; 
of  decisions  in  this  and  the  neighboring  states,  as  to  admit  the  ^ 
statute  books  of  another  state,  published  by  the  authority  of  suctf 
state,  and  used  in  her  courts,  as  evidence  of  such  statutes.    Such 
aj^e  considered  good  evidence  here*    It  bfor  the  convenience  of 
afl  pardes  that  such  should  be  the  decisions.    There  is  very  little 
danger  of  any  mistake  in  such  printed  books ;  and  should  there  be 
a  mistake,  a  resort  to  the  record  would  disclose  and  ccNrect  it.  ' 
Not  only  is  it  a  hardship  to  the  party,  wishing  to  use  such  a  stat- 
ute, to  be  at  the  trouble  and  expense  of  a  regularly  certified  copy 
of  the  same,but  it  may  be  a  hardship  to  the  opposite  party  to  have 
the  expense  taxed  against  him  in  the  bill  of  cost.    To  this  may  ' 
be  addedj  diat,  in  very  few  cases  only  are  objections  raised  tore* 
quire  this  proof  5  and  it  would  be  hard  indeed  for  a  suitor  who 
would  not  wish  to  raise  such  an  objection,  still  to  be  obliged  to  pay 
for  the  expense  of  guarding  against  it. 

But,  it  must  be  observed  in  the  case  before  the  court,  that  no 
right  upon  which  the  jury  were  to  decide  depended  upon  this  stat- 
ute. The  proof  was  to  the  court  merely.  The  deposition  was 
fairly  taken,  and  the  opposite  party  was  present,  and  the  plaintiff  ' 
n€jeded  only  to  convince  the  cgurt  that  the  form  of  the  caption 
conformed  to  the  statute  o{  Massachwetts.  The  certificate  of  tlie 
magistrate,  so  apparently  regular,  furnishes  some  evidence  that  he  ' 
was  doing  the  business  ^3  he  understood  the  law  to  be ;  yet  this 
wpuld  not  be  sufficient  of  itself,  for  the  court  could  not  know  that 

KK        '•  '■'■  •'*    '■■'•     "   ^* 
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to  i^  aoquflbleace -vith  tk  MMittsof  ^  8M^ 
tion  was  taken,  and  that  the  caption  in  question  conibrna  tfaereto,  is 
ilttiMlaiitlj  sitfieieBt*  Vthe  aanw  6et  ii  known  td  Ae  >eaan 
themaehres^tbey  maydeeideflUGhapoitt  h^kiA  lUr  dm  kwwrt* 
^dgefiidiotitfiiitber  proof*  Aadif  a  inbtake  riio«M obeiA', ifad 
iaet  correctly  ap|ieaaqg,  aH  would  be  aet  ri^t  by  a  newirad. 

But  itis  urged  that  the  wilimsoaly  tostified  lo  kit  haowiedga 
or  ikpa  statute  in  ibe  year  18i4>  aid  ikat  so  hmg  a  «ne 
ttfteii,  ftn  akmrtkn  of  tke  taw  tbight  ke  presuned*  Aa  d^ 
leratiott  of  vack  a  alBtuie^  ki  dafly  use,  is  ao  impiwbabK weifatak 
Ae  most  ihfr  fnmaaftiaaiMf  as  the  bet  tama  outto  bo)  AmiI 
wntdMes  id  force. 

Ottte  wfcele,  iMdecaion  of  the  toaaty  court,  idmHiBg  die 
%MiinoDy  of  llie  viiaoen^  md  admitdDg  tbe  deposiiuiy  ww  oar^ 
ifeot  in  iMlf>  atid  ftwndediyMiprincij^bothcogrect  aadaafaM^ 
tykipractiee.     Wberefet^,  the  jodgnnm  ofike€k)iMy€k)^ 


Williams  end  Claf^  vs.  Willson  and  Leonard. 


Ttat  cte  onMeo  «ra  aottliiMivt  out  doM  vol  vittata^kiM  tka 


of  tho  peaalt7«  and  intermit  on  t^  aimw  t^jQjnd  tl^i  |>9<wiU7* 


ThM  vteFettettMwi  of  tl»>qiMl«aniifiaf  Wt«a0  iiuuawpi»at  of  dnm^gw,  iha 
•ofenvr-m(tk  Metion  cCtbo  smtt^  lautl  ^Of wm  and  not  ilit  plvety-ntntM 

Tr£  defendants  in  error  brought  their  action  before  die  Gooncjr 
Court  upon  a  bond  of  indemnity ,in  the  penal  sum  tKloat  kutidred 
dollars^  spreading  the  wh6le  bond  and  condition  upon  tbe  record, 
and  assigned  two  breaches,  and  special  pleadings  were^presented 
which  closed  in  demurrets  i  and  die  piaiotifi  recorered ;  anclihe 


Digitized  by 


Google 


U]^  ifKsq^tJMof  the  reeop4  upMiiihichecHm  9ce  aasigoedi 
kq»peaci«Uiak<VWdemu|rei:t<>:tbe  second.  ^s^gpioi^Qi;  of  tbe 
fan^e0 11^ tl;^  .p)ain.t#'  def^atio^  A^e  $aj30A  was  adjuc^pd  a? 
gaiitst  the  pkundfis,  and  wajtnpt  ingi^  in  poptFOVQ^^,  Tl^  &st  ^ 
^m^aU^  staling  tbaltb^plaiPtifiByljuakKif^  b«w  bail  fsx  md 
WUUmnit  had  taken  the  present  bond,,  nigoed  bjf  WUlumui  and 
GhrJff  iorlhair  qniemiuty^  paoaeeds  a9iblbws,,to\mt;  '<  aiuinow 
<^th<iplattiti&ai7thataftecward3,  ta  wic»  a^.^tta«ywtb^*st^,i^ 
^JV«t9.  TofA,  on  tb«^  99d  ^a;  of  Ffi|bn))|^t.l82Qttbi^^4  BlaiiUt& 
^'wiere  obliged  te^  and.  did  pagr^tQ  the:  pi|esi4e9t,4iB?eipiB  and  cofiif 
^'pany  p{  the  JBmk  of.  Liinti^lnurgh^  oi^  the  apcpiuit  of  thp  aai4 
^Uma  WUUamh  ufoB^uiAi  aod  for  thaiiae  aA^bw^oC  t)W'fai4 
^JQba««^  aadaa hail fiir^p  said  JE(i^  •iw^fif^  ia^f9# 
.(^efiiBeaaiditbiB  sum  of  fow^  himdf^  mid  ^  dallaif  <9nd  f^if^Hsefh 
"tejeeoMk'!  TJm  d^ctucafie&dii^  addst^bff,  tliedefepd^yrt  W» 
not  suved  ^Mnnles^  ap4  ^^  >^^  P^4 ^^ plainlifs  t^  £^9^ 
ojeaaa  Iqr  them  paid^&c^  bjr  ¥(hic^  sai4  Ih)|94  Im  be^^pmi  hvot. 
Jfmjkfi.  The  de&ndant8^opi^«|ad  of tr&^ei^ns  ^  ^^^^biM.^]! 
mighlt  fegularlf  luwr&dou^  and co^kiding  to tbecoMPtiyrpisajrrCMl 
oyeip  of  the  bond  and  ooacEdon>  and  spread  theiji^  at  fiiU  leogth  up« 
00  the  MMiM^j  |ald,the^  pl^dflfd  apUuiki  bar  10  aai4breftph,nrhiGb 
9&&€  the  intJKxhicskNait  is  in  tjbe  words  foSowing  to  wit :  '4)ecafi)oe 
^thegr  faj^d^  the  said pUbti^  bwre  iipu  %Mca.  ibatBiv&oftbe 
'^malgi^g  of  the  said  wijtii;^  oUigatgiijryto  tl^  tiiBi0oftfa«eoi)s<r 
-^^iQsnceipeBt  of  tbiji  afitioip^  or  a%  ai^^  tim^  hitl|9rtO|.beea  ini^. 
^  vise  d^oified  by.  r ^asony  oif  ia  qopisequepioe  ^9  their  having 
^becoine  bail  fop  tb^  sad  jSess^, as'afor^i^l^aiidf  ttim  tb^jT'  aaa 
**  ready  to  veofyi  asd:  pwy  judgseient''  &o. 

'fo^Uiis:  plisa  ^  fkAoM  99fiM9.  awjgiwag  a  bi^ob w^naiy^  w 
the  words  used  iix  asaigniag  the  eaeie.  m  tbe  de^hiratiOQi  oseepf 
tt^oipis^a^  qi the  i^pii^^ver ci9^»  tJ9fiQ :  '^the  pkua^  say, thai 
'  '^  alfiiil^WJi^ifligy^S^^  and  befors^  thf?  cMiiD^B^eqi^Qty  kc.  to  wit, 
>^  (%iw«  WiS^f^  4  W!u£v3d)  kfi.  an4  di4  pay9 1^*"  wh^nibey  shpujd 
l^qre  u)^eiAa4  ^^  ^09Qf4  <%  16^  b^S^e  m^de  tjbe  sciUeojoe  p^&ct. 
*^P»  rejpljuniipp.Qfq^^    n^  a  iF^rifiMUW^ 
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^aDiogtoft,  Fob.  18^«  y  Tq  this  the  defendants  demurred 
jTmiamet^^WiUunetalSsp^i^y^  assigning  for  cause,  that 
there  is  do  such  action  on  die  docket  as  this,  fatitled  in  the  repli- 
cation, which  they  term  •*  Wms.  fy  ClarkJ*  That  it  is  not  aver- 
red that  the  plaintifi  have  been  damnified,  Or  paid  any  money. 

That  the  replication  doe^  not  foUow  the  plea  ;  is  multifarioos 
Ice.   There  was  a  joinder  in  demurrer. 

Judgment  was  rendered  for  the  plainti^i  and  now  errors  are 
assigned  upon  this  record. 

BennettzndAikinfor  the  plaifttiffa  in  error.  1.  In  an  action  on 
a  bond  conditioned  to  save  harmless,  the  general  plea  of  non  danih 
nifiefUtuh  a  correct  plea. — 1  Saund.  R.  117,  note  1. — 1  Bob. 
fy  Fid.  638.  Cro.  Jamesy  S63.— 14  Johns.  R.  177. 

2.  Thenext'question  on  the  plea  in  the  present  case,  and  indeed 
(he  only  question,  is  whether  it  is  correctly  concluded  with  a  veri- 
Jiccttion.  It  may  be  said  that  inasmuch  as  the  breach  was  assigi»- 
ed  in  the  declaration,  there  was  a  dh*ect  affirmative  and  negative,, 
and,  consequently,  that  the  plea  ought  to  have  concluded  to  the 
country.  But  the  question  is  not  whether  it  would  have  been  coiv 
rect  pleading  to  conclude  to  the  country,  but  whether  a  condii*' 
sbn  with  a  verification  is  ill,  after  replication,  and  on  general  de- 
murrer. We  say  that  the  conclusion  with  a  verification  is  saiSe* 
tioned  by  aZIthe  precedents. — Story^s  PI  246. — 2  CkUtyj  480, 
481—1  Lilly's  Entries,  124.— 2  Id.  494—6  fVeiUworth's  PR 
633, 634.  By  stat.  8  Ss  9  Wtn.  111.  breaches  are  to  be  assigned  on 
the  record.1— 1  Saund.  68,  note  1. — 2  Saund.  187,  note  2. — 3 
Chitty  153— «and  the  practice  has  long  prevailed  to  assign  them  ib 
the  declarati9n.  Our  statute^  Comp.  Laws  88,)is  similar  u)  the  Eng- 
lish statute.  No  distincdon  is  hinted  at  in  the  books,  in  regard 
to  the  conclusion  of  the  plea,  whedier  the  breaches  are  assign* 
ed  in  the  declaration  or  not.  In]  Chitty's  precedents  the 
breaches  are  assigned  in  the  declaration  ;  yet  lus  pleas  conclude 
vnth  a  verification.— 2  ChUty^  153,  480,  481.  It  is  deemed  o| 
great  importance  to  adhere  to  the  precedents ;  and  deviations 
from  general  rules  in  pleadings  are  frequendy  sanctioned,  simply 
because  so  are  the  precedents.  In  many  cases  a  conclusion  either 
way  is  good.— 2  Wib.  R.  1 13.— 2  T.  R.  443,  It  does  not  fcl- 
I0W9  then,  if  a  conclusion  to  the  country  would  have  been  good, 
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dist  one  with  a  verification  is,there-  <  Bennington^eb.  182a. 
fore,  bad^  In  the  next  place  we  )  rviUiami  ct  al  vs.  WUUontt  aJL 
$ay^  that  if  the  conclusion  with  a  veriiScation  is  ill,  yet  tbs  is  only 
cause  of  special  demurrer.  By  Siat.  4  Anne — 1  Bac.  Ab.  161, 
a  wrong  or  defective  conclusion  can  only  be  objected  to  by  spe- 
cial demurrer. — 1  Chittij^  640.  Our  statute,  {Comp.  Laws^  tSj^ 
contains  the  substance  of  all  the  English  statutes  of  amendment, 
and  seems  to  have  been  taken  from  that  of  .^nne,  and,  as  we  con- 
tend, is  to  have  as  broad  and  beneficial  an  operation  as  the  En- 
glish statute ;  besides,  we  say  that  the  conclusion  can,  on  princi- 
ple, be  regarded  only  as  matter  of  form.  "Every  thing  shall  Be 
taid  to  hefomty  toiihout  which  the  right  appears  to  the  courts  6 
Comyn^s  Digest j  208.  But  if  the  plea  was  bad  on  general  de- 
murrer, on  account  of  its  conclusion,  we  say  that  the  plaimifl^sby 
accepting  the  plea,  and  replying  over,  and  not  demurring,  have 
waived  the  exception.— 6  Comyuy  140. — 10  Mass.  JR.  226.— 
ilMass.R.  119. 

2.  The  plaintifib'  replication  is  clearly  bad.  The  causes  as- 
signed for  demurrer  are  conclusive— especially  as  it  is  not  averred 
ifaat  the  plaintiffi  were  damnified, or  had  paid  any  monies. 

4.  It  is  assigned  for  error  that  judgment  was  rendered  for  ^2(f, 
67  cents,  damages,  over  and  above  the  penalty  of  the  bond.  The 
plaintiffi  in  error  contend  that  a  bond,  conditioned  to  save  harm- 
less, is  a  security  only  to  the  amount  of  the  penalty,  and  that  in  an 
action  on  such  bond,  the  plaintiffis  entitled  only  to  the  amount  of 
ihe  penahy.— 2  Bur.  R.  S24.— Doug.  49.-6  T.  R.  303.— 2 
Blade.  R.  1190.— 3  BtovmU  Ch.  R.  48-496.  We  apprehend 
the  seeming  inconsistency  in  the  cases  may  be  reconciled  by  thi^ 
rule.  Where  upon  breach  of  the  condition,the  damages  are  en- 
tirely uncertain,  as  in  bonds  of  indemnity,  the  amount  of  the  pen- 
1^  is,  by  consent  of  the  parties,  made  the  extent  of  the  damages, 
{and  under  the  statute  judgment  is  rendered  for  the  damages;) 
but  where,  upon  breach  of  the  condition,  the  penalty  becomes  a 
debt  due  from  the  obligor  to  the  obligee,  there,  interest  on  the 
penalty  may  be  allowed  by  way  of  damages  for  the  detention. — 1 
Saund.  5S^noie  1. 

^.  It  is  further  assigned  for  error,  that  judgment  was  rendered 
upOQ  the  pleadings  for  die  penal  sum  of  the  bond,  as  debtj  and  in- 
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BflttriUgtPtti  geb.  i8tt>  Itenti  therecni  as  daiuges.  TS^p 
li«ltoRrer«f.^.^ii^tm«ra^  )  demurrer  to  the  roplic^tioo^  W9  om 
tetnd,  (Sd  pot  admit  the  amoimt  of  the  damnification — the  precisci 
timouiit  there  ^ated  was.  not  |l  material  traverssi^Ie  fact,  ^t^ 
trhhstaoding  the  demup^r^  we  contend  that  the  defendants  b^w 
were  entided  to  «  bearing  in  damages — and  widiout  w  aa^MT 
itient  of  damages,  the  plaintiffs  beW  were  e.atided  to  but  a  OfHjOr 
faial  sum.  By  our  statute^  (  Camp.  LcoMf  88,)  brei^ches  $rQ  to  bQ 
assigned  Sic-^^md  damages  assessed  on  the  |;>reaches  as^igped* 
and  execution  is  to  issne,  for  such  damages.  The  judgm^  fof  A9 
peaalQr  remains  as  a  security  lor  further  breaches.  And  fboiigb 
the  breaches  are  assigned  in  the  present  case,  ip  th9  d^^tora^ioQi 
abd  the  defendants'  plea  is  adjudged  insufficient,  y^t,,  WM  sajb 
dMi^ges  are  to  be  assessed  andex^cutioii  istoigsue^  for  the  4Mb 
j^esu 

Jt&.  Sheldouy  for  the  defendant  in  error,  contended^  l»  Tbst 
tbe  declaration  is  sufficient  and  good.  2.  That  the  p)e%  ial^ar  i^ 
bad — and  any  kindof  answet  is  sufficient  for  a  bad  plea*.  3..  A 
general  demurrer  will  reach  the  declcoraticm^-^  V&f.  fi^  Slfi^ 
Bot  wherever  a  general  d^murrcB  would  reapb  tbe  declamtioiu  49^ 
apecial  demurrer  to  any  of  the  subseqmeat  pleadiogp  xmiPqt 
reach  tbe  deelaiatioiju*— 3  Fer.  Jt.  232.  4*.  That  tb«  coui:t.oii9 
rendeir  judgment  for  a  sum  beyond  the  wiQMQt  of  th^  a»v^^W^ 
in  the  contract,  or  pe^lt^-  lu  an  action,  on.  b^d,  dami^ge^  m^ 
l»e  recovered  for  more  than  the  penal^.-r-^  T.  B.  888.— 10  JJIofi^ 
'SSO.^-^  DaUaSy  149.  Interest^in  damages^  may  be  reoovApcM) 
beyond  pri.n^pal,against  the  surety  on  bond. — i  Mass.  R.  3Q& 
6.  When  judgment  i?  rendered  according  to  law^  on  defiuiltTor 
demtirrer,  fte  eourt  have  full  powei*  to.  assess  damages,  aad  in  no 
cas^  can  any  advsuitage  be  t^ken,  xpthont  ^lotioa  made  by  th^ 
party  plfiim\ng  the  chancery,  ^tber  by  4ie  eoiyrt  01:  jtfry.-7-JS^i^ 
JUw  73,  8,  M.—a.  p.  79  s.  75,-1  Chip.  347.  The  sam^ 
dpiPitripe  is  recognized  in  other  states.--^  T^t?.  162,  a.  noi^Si* 

HnTcaiM;soK  J.  delivered  (he  opiaion  of  1^^  t^ovprt.  In  di^oie- 
ing  of  the  serera}  questipq^  r^ed  in  argument,  we  mayvotice 
that  the  defendants'  plea  is  not  a  (firect  denial  of  the  tis^gemeof, 
of  the  bresGcb  kx  the  dedaratiojoi,  as  this  oonnsel  seemed  to  soppoae 
in  ^gun^eot;  hut  is  a  s^f^etei^  plj^  of  nan  iifam^caiu$9  Uw(^ 
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aMior^ngld  tilO  toms  in  «^  bctritii,  C  »»hi>tn<toit,  Frt».  laiii ; 
Md  driliBg  ttpbn  th^  pliuntift  fey  ^jrwiftBNiM^vB.il^utatd!idr. 
i  HlMr  is»igftmettf  in  their  rdpfidmion.  It  cBitainljr  VfoiM  bMP^ 
tem  bemr  fer  die  defeadaatB  to  have  triirdraed  di^9cdf  ^  andl^ 
tfrdid^d  the  pmUxtty  ia  die  pteadiags  wUch  notr  ^qipearb^  jet  W« 
ftid  no  instance  in  which  such  eplea  aa  the  presentfaaa  been  ad^ 
jadged  bad.  The  defeodaot  may  always  feel  it  his  duty  to  pnf^ 
€ffe/t  of  iheboiMl  aad  eondhioii  for  the  purpose  of  knowing  wbetlH 
er  4t  is  tftily  described,  and,  if  it  is  not  truly  described  in  the  deo« 
lattttion)  hem«f  pleiid  to  it  as  it  is,  and  aught  beinjaredby  plea* 
ding  ttkaa  thetriuntiffi  describe  it.  But  if  on  oyer,  he  fitidsH 
tndjf  described,  he  may  save  labor  by  trairecsing  direetly^ 
Yec  die  precedents  referred  »»  by  die  pkiotijfi  in  error,  stfpporl 
dieir  mode  of  pteadiug  m  die  present  casew  If  the  plea  is  genei^ 
al, calling  for  a  new  assignment^  such  plea  most  conclude  withe 

l^e  assi^ttnent  of  errors  aitadcs  the  deolarataom  but  noobjeo* 
dbnte  that  is  raised  m  argmneat,  nor  do  we  discover  it  u^had^ 
tMi?e.  And  we  are  disposed  to  support  the  plea  of  the  original 
defendants*  This  leads  to  die  question,  whether  tho  plaintiifi  re^ 
pScadoo^of  new  assignfnent,b  good  and  sufficient  ?  w^ber  it  oan 
etand  against  a  speciri  demurrer  ?  HRie  objection  that  there  is  no 
suoh  aedon  on  the  docket,  having  referenoe  to  the  eontracled 
mode  of  writing  die  names,  Williams  and  Clark,  does  not  exist  ift 
die  rec<vd  recited  in  the  writ  of  ^fror.  That  recital  is,  *^aad 
now  the  plaintiffi  m  reply  to  the  first  pleaj^be^  This  ciui  meaa 
no  other  dian  the  plaintiffs'  in  the  action,  to  be  affeeted  by  the 
writ  of  error.    This  disposes  of  that  objection* 

The  only  objection  to  the  repltcadon  of  any  substance  is  the 
emission  ta  express  the  nominatire  case  to  the  verb  damnifiedj  to 
which  is  coupled  die  word  pay.  This  would  be  natural,  and 
might  be  elegant  in  Ixt^tn ;  but  in  EnglUhj  it  is  elearly  a  defeot, 
that  carefel  reading  will  discover ;  yet  it  is  impossible  for  any  two 
to  read  the  repficadon,and  differ  in  their  construcdon  of  die  sense 
and  meaning.  The  plea  is,  "that  the  plabti&  ought  to  be  barred, 
because  they  have  not  been  damnified."  The  replication  is, 
^tfaat  the  phindffi,  by  reason  of  any  thing  in  said  ple^  contained, 
ooghtnotto  be  barred,  because  they  say  that,  after,  &c.  were 
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B«oiiiiisioih  Feb.  1828  2  daiDiiifiedy  ID  coQsoqtieQce  of  b0 
WiUimm  el tUvg.  jrnum et  al. )  coming  bail  for  the  said  Hosea,  a« 
aforesaid,  were  then  and  there  obliged  lo,  and  did  pay  on  aceouni 
of  the  said  Ho$ea^  and  for  his  benefit,  and  as  bail  as  aforesaid,  in 
the  suit  aforesaid  inentioned,the  sum  of  four  hundred  and  ten  dol- 
lars and  forty  seven  cents ;  and  were  damnified  by  said  payment^ 
accordmg  to  the  true  intent  and  meaning  of  the  condition  of  said 
writing  obligatory."  This  replication  is  drawn  in  reference  to 
the  same  subject  matter,  before  recited  in  the  declaration,  in  the 
oyer  and  in  the  plea ;  and  the  reference  too  plain  to  be  misunder- 
stood. When,  to  supply  the  elipsis,  we  ask,  who  were  damnified  I 
who  were  obliged  to  pay  ?  who  paid  i  every  person  reading  must 
answer,  the  plaintiffs.  A  trifling  misspelling  of  a  word  might  tend 
more  to  create  uncertainty,  than  this  omission  does  in  the  present 
case.  We  do  not  think  that  justice  requires  a  reversal  of  the 
judgment  for  a  defect  so  minute,  and  which  so  little  affects  the 
sense,  and  creates  so  little  obscurity  as  thb  under  consideration. 
Id  the  construction  of  contracts,  when  the  word  not  is  wrongly  in- 
serted or  omitted,  if  the  sense  is  yet  manifest  upon  the  whole  sen- 
teoce  taken  together,  it  is  construed  according  to  that  sense,  with- 
out regard  to  the  mistake.  The  cases  in  1  Ld.  Raym.  145. — 2 
Id.  B99  and  1156,  support  this  opinion  of  the  court.  We 
pass  to  the  error  assigned  in  relation  to  the  form  of  entering  the 
judgment  of  the  CountyCourt.  The  judgment  is,that  the  plaintifls 
recover  four  hundred  dollars  debt,together  with  j(26  67  damages, 
and  their  cost  in  and  about  said  suit  expended,  taxed  at  $18  81. 
Now»  it  is  contended  by  the  plaindfi&  m  error,  that  the  law  will 
not  admit  such  a  judgment  as  this  upon  the  bond  in  quesdon. 
Firstfit  appears  to  be  for  the  penalty,and  for  damages  beyond  the 
penalty.  Second,  it  does  not  appear  that  the  damages  have  been 
assessed  according  to  the  statute.  The  court  do  not  hesitate  at 
ail  to  decide,that  a  decision  for  the  original  plaintiffs  upon  the  plea- 
dings in  the  case,  does  not  establish  the  amount  of  damages* 
Though  the  breach  assigned  is  the  payment  of  a  sum  beyond  the 
penalty,  yet  the  defendants  might  contest  the  sum  due,  either  on 
motion  to  chancer,  or  on  a  request  to  have  the  damages  assessed 
by  ihe  jury ;  neither  of  which,  however,  appear  in  this  case.  Nor 
does  it  appear  for  what  sum  execution  was  ordered  or  issued. 
Nor  does  it  appear  that  judgment  for  the  penalty  was  ordered  to 
stand  as  security  for  any  future  breach  of  the  condition. 
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'iihb  plaintift  b  error  seem  to  <3      Benntngion  ftb.  1828,      . 
s^uppose  that  judgment  was  ren-  )lFithams€ial^9.  muKma^. ,, 
tiered,  as  it  was  in  form,  for  the  penalty  and  interest,  but  inreali-, 
ty  for  the  amount  pf  payments,  equal  to  the  penalty  of  the  bond%. 
land  interest  upon  the  same  beyond  the  penalty ;  wliich  they  say* 
is  incorrect ;  and  they  cite  1  Satmd.  58,  nofe,  to  show  that  the  ob- 
ligee cannot  recover  more  damages  against  the  obligor,  than  the« 
amount  of  tlie  penalty ;  for  the  bond  ascertains  the  extent  of  the 
damagesby  consent  of  parties,  be.  and,  thougii  he  sustain  dam*; 
age  far  beyond,  yet  he  can  recover  only  to  the  extent  of  the  pen-  . 
dty.    This  is  laid  down  a^s  a  general  rule,  applying  to  cases  where , 
the  nature  of  the  condition  furnishes  no  criterion  for  the  amount^ 
of  damage,  by  mere  computation  of  the  monies  paid,  and  interests., 
but  requires  an  assessment  by  thejury  of  the  value  of  ser\Toes  d(M)^  , 
or  neglected,  or  things  alike  uncertain  in  themselves.   This  must  bq 
the  btention ;  for  the  same  author,  m  the  same  uole^  proceeds,  and  : 
lays  down  a  doctrine  much  more  applicable  to  the  present  cato,.' 
if  the  damages  allowed  were>  as  may  well  be  supposed,  for  mon-  . 
ey  actually  paid  and  interest  on  the  same.     He  says,  ^'but  cases 
may  sometimes  occur,  where  the  obligee  may  recover  more  than  .' 
the  penalty  of  the  bond ;  as;  where  by  the  breach  of  the  oonditian;  - 
the  penalty  becomes  a  red  debt  due  from  the  obligor  to  the  obli-  , 
gee,  and  is  admitted  by  the  obligor  to  be  so  ;  in  Uiese  cases^  li  ; 
is  against  justice  and  conscience  for  the  obligor  to  withhold  the 
payment  of  the  penalty  from  the  obligee  when  diemanded ;  but  if  bjr  ^ 
any  contrivance,  he  does  in  fact  withhold  payment^  upon  vAiAX 
principle  of  law,  or  honesty,  are  a  jury  not  to  give  the  obligee  in* 
terest  by  way  of  darnages  for  the  detention  of  the  debt  in  this  case, 
as  well  as  in  the  case  of  bills  of  exchange,  or  promissory  notes,  or 
<he  like,  where  interest  is  always  given  when  payment  is  reluaed  ?* 

Now,  whether  the  obligor  admits  the  penalty  to  be  a  real  debt, 
as  suggested  by  the  above  authority,  or  the  obligee  prove  apayment 
of  money,  according  to  the  condkion  of  the  bond,  to  the  fuQa- 
moont  of  the  penalty,  makes  no  difference  in  the  reason  br  jaw  of 
the  case*  And  vr^  entertain  no  doubt  but  that  die  original  plain^ 
tiffi  were  entitled  to  recover  for  monies  actually  pidd  to-  the  amot^tft 
of  the  penalty»  and  interest  on  the  same,  as  damages,  though  tliat 
exceed  the  peni^.     And,  vdiether  it  is  entered  as  debt  and  ' 
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Beuniugton,  Feb.  1890.  ^  damages,  or  as  damages  akme,  does 
TriniametaiT^fVilisoneiahS  notmticb  affeci  the  rights  of  &e  par* 
tics,  otherwise  than  as  thoy  are  bound  to  conform  to  the  requritiooa 
oi  the  law  with  regard  to  the  form>  aa  well  as  the  amount  of  tb9 
judgment 

At  common  law,  the  judgment  upon  a  bond  with  conditioiii 
when  a  breach  is  acertained,  must  b^  for  the  penalty ;  and  tbe  obr 
ligor  was  driven  to  his  bill  in  chancery  to  diminish  the  sum  accor* 
ding  to  equity.  The  statute  of  8  and  9  WiU.  III.  has  made 
provision  for  the  whole  to  be  settled  at  law,  and  extends  to  all  cases 
where  money  is  to  be  paid,  or  convenants  to  be  performed,  at  dif* 
erent  times ;  and  Saunden  says,  id  said  note»  that  it  was  meaqt 
for  such  cases.  j 

Our  statute,  (sec.  99,  p.  68,  j  makes  a  similar  provision,  whereby 
the  obligee  may  assgn  as-many  breaches  as  exist ;  and  recover  fif 
'^hat  he  can  prove ;  and  judgment  must  be  entered  for  the  penal- 
ly, and  stand  as  security  for  any  future  breaches,  to  be  asaigo^ 
ifi  a  iorefacm ;  and  execution  is  to  issue  for  such  sum  as  the  ju- 
ry assess  in  damages,  together  with  cost.    Difficuldes  ,are  nofv 
suggested  upon  the  suppositioo  that  this  99^A  ««e«  shoqld  gov^fii  t)|e 
case  in  question.    Thi^  probably  is  not  correct.    The  aam^  Mlt- 
ute  contains  provisions  suited  to  cases  of  suits  lipon  bonds»  iipop 
which  there  can  be  but  one  breach,  nor  but  one  recovery^  9^ 
where  there  can  be  no  object  for  the  judgment  for  the  peoalQr  to 
stand  as  the  foundadon  for  a  scire  facias*    Such  are  jail  bonds ; 
and  all  bonds  condidooed  for  the  payment  of  a  single  sum  of  mcn^* 
ey ;  or  peribrming  a  single  service,  orduty.    See  sec.  75,  p.  79  of 
Stat,  where  it  is  provided  that  ^^in  all  cases,  brought  before  the 
County  or  Supreme  Courts,  to  recover  the  forfeiture  annexed  to 
My  ^cles  of  agreement,  covenant,  bond,  bond  of  reoogniamooe^ 
with  Gooditipn  thereunto  annexed^  where  the  forfeiture,  breach, 
or  non-performance  shall  appear  by  a  verdict  of  a  jury»  or  hy.ibo 
4eiault  or  confession  of  the  defendant,  or  upon  demurreff  Ae 
corns  respecdyely,  before  which  the  action  is  pending^  afo  «i- 
tliorisod  to  moderate  the  rigor  of  die  laW)  and  render  judgwint 
therein  for  the  plaintiff  to  recover  so  much  as  is  due  according -to 
equity  and  good  conscience,  aud  award  execution  accordipglr  r 
Md,  when  tbe  sum  bt  which  tbe  judgment  dHHil4  \>^  r^adcced^ 
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is  cmcemfin,  the  same  shaD,  on  tlie  i  Benntogtom  Feb.  10?8. 
request  of  either  party,  be  asses-  (mUiameiat.xB.mus<meial 
«ed  by  a  jtiiy."  It  is  obvious  bj  this  sectioD,  that,  b  cases 
#Htt  feu  within  it,  the  jury  have  nothing  to  do  with  the  assessment 
of  damages,  unless  there  is  a  request  for  it  from  one  of  thi)  par- 
lies ;  and  that  request  should  be  inheriting,  and  fUed  in  the  acdon ; 
ited  when  so  filed,  has  as  full  an  eJSect  to  take  the  case  from 
the  court  to  the  jury,  as  the  joining  of  an  issue  to  the  jury  in  the 
tegular  course  of  pleading*  it  is  equally  obvious  that  this  pro- 
vision is  made  in  favor  of  the  d^or,  and  to  save  him  th^  neces- 
aty  of  applying  lo  a  court  of  Chancery  to  reduce  the  sum ;  and 
fte  appMcatioD  to  lbs  court  of  law  for  the  aame  object,  sboidd 
come  from  the  defendant.  And  if  Judgment  is  rendered  for  the 
MoUigee  on  demurrer,  as  in  this  case,  and  the  obligor  makes  no 
motion  to  have  the  sum  reduced,  he  must  not  complain  of  er- 
ror in  the  court,  if  they  render  judgment  for  the  full  debt.  And 
'in  such  case,  if  the  objiigor  has  neglected  the  relief  the  9tflluie 
gives  him,  and  injustice  has  been  done  Um,  be  may  slill  have  r^- . 
'lief  in  diancery ;  but  it  is  no  erroii  in  such  a  case,  for  the  court 
'  10  enter  up  judgment  for  the  amount  of  the  penalty  as  debt.  But 
tbe  pkiintifi  may  choose  to  take  judgment  only  lor  the  sum  ac- 
'tuaUy  due,  aais  usually  done  in  suits  upon  jail  bonds,  and  the 
judgment  is  rendered  accordmgly*  For  aught  that  appeas^in  tbe 
present  case,  the  judgment  for  the  penalty  as  debt  iii  regular,  and 
the  sum  of  $26,67  was  the  sum  unceremoniously  assessed  as 
damages^  wid^  the  assent  of  the  original  phintiffi,  and  that  execu- 
tion was  intended  for  that  sum  and  cost  only«  If  so,  and  execu- 
tion has  issued  for  any  laiger  sum  wrongfully,  the  parties  have 
their  remedy  by  mouon  in  the  same  court  to  set  aside  the  e^ecu- 
lion  M  having  issued  irregularly. 

Again,  as  the  court  clearly  had  a  right  lo  enter  up  the  judg- 
ment, and  hear  evidence,  and  asceriain  the  sum  actually  due, 
ndhing  appears  in  the  case  but  tliat  the  court  found  that,  at  agjfv- 
en  period,  the  (xigmal  plaintifis  had  to  pay,  and  paid  a  sum  equal 
totbepenal^,  and  considered  the  penalty  ada.debilrfam  thai 
time  really  due ;  and  according  to  the  authority  cited,  and  as  t^e 
low  would  be,  aside  from  the  statute,  rendered  judgment  Ibr  the 
penalty  aatlie  actual  debt»  a^d  for  the  interest  as  damaj^s^     Md 
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mu^qmtet  a/  y^JRTiOiofi  fi«2.  y  not  be. injured. 

The  judgment  of  the  court  is^  that  there  is  no  error^  and  ihstt 
the  judgment  of  thje  county  court  be  affirmed. 

Bennett  and  w2i£»n,  for  plaintiffii  in  error. 

Sheldon^  tor  defendants  in  error. 


WimmAM  CoUlfTT,  P]CteUA»T  TSB»f|  1838. 

Gardner  Howe  vs.  Sipaproditus  Ransatn. 

A  tmm  ofetsettiioli  iim  0H  tt9mim,  aadt  <t  any  Hut  within  tlUjf  da3ra> » 
( gfimAfaQm  |^  tp  cbv^e  tbo  petfoo  wha  had  bocome  bail  for  tbe  dabloc  oa 
the  origmal  procoss. 

Uf9«ii;  ratwia  M  matia  pp»inatttralj«  and  tha  bail  it  tbenby  iajured|  1m  vvh 
ebiw  the  mattef  (o  the  court  by  plea,  in  order  to  avoid  the  efTectof  the  return. 

l^krs  trasrn  Ciodon  of  ^^e/bcto^  agsunst  the  defendant  who  had 
b^me  bail  for  one  Leonard  Brawn^  byjendorsiiig  his  name  on|Uie 
back  of  an  of^al  tvrit  in  favor  of  the  plaintiff  against  the  said  ' 
Brmoni  stgreeably  to  the  38th  atid  29th  f.eetibns  of  the  JudMairy 
act  (page  66  of  JRcr.  Lam.)    The  declaration  stated,  diat  the 
iVfit  df  sttuc'hmeiit  agahnt  Brawn  wad  sued  out  oh  the  Idth  diiy  * 
of  October,  i&S5,  and  made  returnable  to  a  justice  of  die  peace, ' 
on  the  S^5tfa  of  the  ^ame  mondi'— That  said  writ  was  given  to  an' 
officer  to  be  served,  who  on  the  1 8th  of  the  same  month,  by  vifttia 
of  smd  writ,  arrested  the  said  Brawn  :  and  thereupon  the  said 
Ransom  becaine  bail  and  surety  for  the  soid  Brtyum,  that  he 
should  appear  in  the  said  suit  of  the  said  HoWy  and  respond  the 
judgment  wlrich  should  be  therein  obtained,  if  any,  by  ebdorang 
his  name  on  the  back  of  said  writ  according  to  the  statute—That 
a  judgment  was  afterwards  rendered  in  said  suit  for  the  plaimii^ 
that  an  appeal  was  taken  tbereform  to  the  Coun^  Court,  and  that 
final  judgment  was  rendered  for  the  plaintiff  by  said  County  Courty 
at  April  Term,  1826,  for  ^73,69  damages  and  iat  $i;i^  cost- 
That  afterwards,  on  die  2&th  day  of  Aprils  1826,  the  said  Hm 
took  out  an  execution  on  said  judgment  for  the  sums  aforesaid,  dated 
on  the  sanie  day,  duly  signed  by  the  clerk  of  said  court,  and  return- 
able witliin  M^ty  days  from  its  date-^That  within  thirty  days  from 
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the  FeoftkioQ  of  the  last  aforesaid  judgment,  (Windham,  Feb.  1828. 
to  wit,  ODthe  9th  of  May,  1826,  the  said  (  HtnovsTnaMom. 
J9m9,  delivered  said  execution  to  James  Mack^  deputy  sheriff 
within  and  for  said  county  of  Windham^  to  serve  and  return — 
that  afterwards,  at  Brattlebaroughj  in  said  county,  on  the  19th 
day  of  June,  1826,  and  witliin  sixty  days  from  the  rendition  of 
said  last  mentioned  judgment,  the  said  deputy  sheriff  returned 
said  execution  into  the  office  of  the  clerk  of  said  County  Court, 
with  his  return  tberecm  legally  endorsed  in  these  words ;  *^  PFind^ 
^^hamCountt/ysa.  Tovmsendj  May  13,  1826.  Then  with  this  exe- 
*^cution,I  repaired  to  die  usual  place  of  abode  of  the  within  named 
^*  Laanard  Brown^ond  there  made  demand  of  goads  or  chaltds  to 
^*  satisfy  the  same  and  my  fees ;  but  none  were  shewn  to  me,  nor 
^' could  I  find,  by  the  most  diligent  search  through  my  pre* 
^^  cincts,  either  the  body  of  the  said  Leonard  Braumj  or  any 
*'  estate  whereon  to  levy  and  satisfy  this  execution. 
.  «  AUesi  James  Mack,  D.  Sheriff.'' 

There  was  bsx  averment  in  said  declarauon,  That  for  a  htii^ 
^oe  of  time,  to  wit,  from  the  9th  day  of  May,  to  the  19th  day  of 
June  next  following,  the  said  James  Mack,  deputy  sheriff  as  ar 
&m8aid,made  diKgent  search  within  his  precincts  for  the  body  or 
property  of  the  said  Leonard  JSroton,  whereon  to  satisfy  said  exe*;. 
Cfftion,  but  that  he  could  no  where,  within  said  precincts,  find  either 
the  body  or  property  of  said  Brown,  where<»i  to  satisfy  the  aame — 
That  said  judgment  yet  remamed  in  full  force,  &c« 

To  this  scire  facias  there  was  a  general  demurrer,  and  joinder 
ift  demurrer.  The  cause  was  tried  by  the  County  Court  at  Sep-i 
temberTerm,  1827,  and  a  judgment  was  rendered  thai  the  dec- 
laraiion  wasinsufficient*.  The  cause  was  ordered  to  pass  to  tlie. 
Supreme  Court  for  a  revision  of  said  judgment. 

Bradky,  in  support  of  the  demurrer.  This  demurrer  was  taken, 
because,  it  is  by  law  the  duty  of  the  officer  to  make  reasonable, 
search  during  the  time  the  executicxi  is  in  his  possession  and  it, 
should  appear  by  bisreturo  that  he  has  done  so.  By  the  return 
in  this  case,  it  appears  the  search  was  made  only  on  one  day,  be- 
ing 36  days  before  he  delivered  the  execution  into  tlie  clerk's  of- 
fice, and  Uiat  no  return  is  made  as  to  those  36  days. 

l\  This  the  bail  contends  is  a  return  neither  "legally''  {stiU.p. 
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Tub.  1828.  y  66,  s.  29,)  nor  "regularly*^  made,  (staL^* 
i.B4mt(m.    5  68,  s.  34.)    T*he  debtor  might  hate  been 


Wiiibam, 

publicly  in  the  precincts,  and  even  have  been  in  company  ct"  {be 
officer  more  than  four  weeks  while  (he  execution  was  in  his  pos- 
session, and  this  return  have  been  true  :  and  therefore  no  action 
for  a  false  return  would  have  Iain  in  favor  of  the  bail.  The 
statute  requiring  the  execution  to  be  placed  in  the  hands  of  fbe 
officer  within  30  days  of  its  date  (itat.  p.  68,  s.  34,)  is  for  the 
benefit  of  tlie  bail — ^bul  Would  be  defeated  if  this  mode  of  return 
should  be.  sanctioned. 

*  2.  The  defect  in  the  return  is  not  mended  by  the  subsequent 
averment.  1.  The  fact  of  return  must  appear  of  record  to  hold 
the  bail.  2.  Such  record  must  be  complete  in  itself. — II  Mass. 
^3i.  3.  The  return  of  non  est  inventus  cannot  be  made  up  part- 
ly of  a  matter  of  fact,  and  partly  of  a  matter  of  record,  because  it 
would  require  two  different  modes  of  trial  to  one  fact. 

3.  The  practice  in  England  and  Acti?  York  is  under- 
stood not  to  be  applicable  here.  But  even  tliere,  the  execu- 
tion, must  be  lodged  in  the  sheriff's  office  the  last  4  days  befete 
the  return  day,  by  Way  of  notice.  ' 

Ch.  PkelpSffor  iht  plaintiff.  If  the  principal,  after  judgment 
against  him,  does  neither  pay  die  condemnation  money,  nor  sur- 
render himself  to  prison,  a  scire  fades  lies  against  the  bail.  But 
the  capias  ad  satisfaciendum  must  be  returned  non  est  invenh»; 
ifor  the  bail  are  not  bound  to  render  the  principal,  until  tliey  know 
by  the  plaintiff's  sueing  out  the  ^ritof  capias  adsatisfacindumyibtLi 
he  means  to  proceed  against  the  person  of  the  defendant.  And 
no  attempt  is  in  truth  ever  made  to  find  out  the  principal,  in  order 
to  arrest  him  on  tbe  ca.  sa.  but  it  is  left  at  the  sheriff's  office  mere- 
ly to  give  the  bail  notice  that  the  plaintiff  intends  to  proceed  against 
the  defendant's  person  ;  and,  therefore,  it  is  the  duty  of  the  bail  to 
9e%rch  in  the  sheriff's  office  to  know  whether  any  capias  adsti* 
isfaciendum  is  left  there.— 2  Sound.  72,  note  a.  Suppose 
the  officer  had  returned,  "  The  within  named  L.  B.  is  not  found 
"widiin  my  bailiwick  ?''—JBZac.  Com.  App.  14.  The  sttt- 
ute  requires  of  the  officer,  in  the  levy  6f  executions^  th«t  he 
make  demand  of  goods,  Sic.  and  hence,  in  bur  practice,  theihrm 
of  the  non  e9t  inventus^  is  as  this  officer  has  entered  ft  in^th^prte- 
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ept  case.    Wbethfflr  Bece^aoiy  ornqt,  whcin,  t  Windham,  F>i».  lesd. 
the  defendant  is  a  transient  pqracH),  and  the  }    H9w  vs.  /Zoumni. 
lH>df  the  only  security,  is  not  material  in  tliis  trial.    The  duty  of' 
bail  is  to  deliver  the  principal  either  in  court  or  to  the  officer  who 
may  have  the  execudon. — Brayion^s  R.  31 ,  Stevens  vs.  Adams. 

PRENTisSy  J.  delivered  the  decision  of  the  court.  In  the  ar- 
givnent,  several  exceptions  have  been  taken  to  the  sufficiency 
of  the  scire  facias,  on  the  ground  of  informality  and  duplicity  ; 
but  as  these  defects  are  not  assigned  specially  as  causes  of  de- 
xnurreri  they  cannot  be  noticed.  The  demurrer  beini;  general* 
the  only  inquiry  is,  whether  tliesuit  sets  forth  substantially  enough 
to  charge  the  defendant  as  bail. 

It  appears  that  the  execution  against  the  principal  was  issued 
^nd  dated  the  2oth  day  of  April ;  was  put  into  the  .ban^s  of  the 
jofficer  the  9th  of  May,  and  returned  into  the  clerk's  office  the  19tb 
of  June,  with  a  return  of  non  est  inventus  thereon,  dated  the  13tb 
of  May.  It  is  insisted  that  tlie  return  of  die  officer,  which  is  set 
forth  in  the  writ  at  length,  is  altogether  insufficient,  because  it  does 
not  appear  from  it,  that  any  search  or  inquiry  was  made  by  him 
for  the  principal  after  the  13th  day  of  May,  tlie.  day  of  its  date ; 
and  tha^  fpr  aught  that  appears,  the  office^  might  have  Sjeeu,,and 
^lad  4m  oppprtunity  of  takii^  theprincipal,  in  the  30  days  which 
elapsed  between  t^at  day  and  the  19th  of  June,  when  the  execu- 
tion was  actually  returned  into  the  clerk's  office.  Adniitiing  this 
to  be  a  just  construction  of  the  refgrn,  the  question  to  be  consid^ 
ered  is,  whether  the  return  js  not  nevertheless  sufficient. 

.The  statute  provides  that  bail  upon  an  original  writ  shall  not  be 
boldento  satisfy  the  judgment  which  shall  be  rendered  against  the 
principal,  unless  execution  is  taken  out  thereon,  and  put  into  the 
hands  of  a  proper  officer  within  thirty  days  from  the  rendition  of 
the  judgment,  and  a  return  of  non  est  inventus  is  regularly  made 
thereon,  witiiin  sixty  days  from  the  rendition  of  the  judgment.— 
^(,  Comp.  stat.  p,  68,  s,  29,  34  J  The  statute  has  not  said  how  long 
the  officer  shall  retain  the  executk)n  in  his  hands;  for  the  purpose 
.of  searching  for  the  prmcipal,  or  within  what  time,  less  dian  the 
sixty  days,  the  return  of  nonets  tii«en^u«  may  ^  be  made.  It  re- 
quires the  return  to  be  made  within  sixty  days  from  the  rendition 
of  the  judgment ;  and  it  would  seem,  that  if  made  at  any  time  with* 
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Windtiwi,Feifc  MM  1  br  that  p&tiody  it  wottM  fc6  priflia  yaeii!  sut 
fioti»T8.iiaiu(Mi.  )  fiftient  ta  chflrglB  the  bsi].  To  hold  on 
demurrer  to  the  mnt^  that  the  r^tenti,  in  the  present  case,  is  in- 
sufficient, we  muBI  be  able  to  fix,  as  a  matter  of'  latr,  upon 
some  determifiate  ume,-  ^ert  of  vrtrich  the  return  of  nan  est 
invmhu  oanaocbe  made ;  and  I  do  Rot  see  but  that  we  sdiould 
be  oUiged  to  Ba^r,  diat  it  can  in  no  ease  be  made,  cmtQ  the 
last  day  of  the  execution,  which  certmnly  has  never  been  under- 
stood^to  be  th^few.  In  Mani^  vs.  fVarreriy  7  Mass.  477,  the 
bail  pleaded  in  bar  to  the  acirefadas^  that  the  execution  was  made 
returnable  at  un  carHer  day  than  by  law  it  should  have  be«i.  Oh 
demurrer  it  was  urged  in  support  of  the  plea,  that  an  attempt  had 
been  made  to  fix  the  bail  too  soon,  and  diat  the  return,  being  pre- 
maturely made,  was  no  legal  evidence  that  the  principal  was  una- 
ble to  satisfy  the  judgment,  or  jhat  he  was  not  ready  to  surrender 
himselftothc  officer,atthe  proper  reium  day  of  the  execution.But 
it  was  held,  that  the  return  of  the  officer  was  prima  facie  evidence 
of  the  inabiHtyof  the  principal  to  satisfy  the  judgment,  and  of  his 
avoidoBce,  and -that  the  matter  contained  in  the  plea  did  not  rebut 
thatjptesumption.ln  Coffins  vs.  Cooky  4Day^s  RepA^  the  officer 
having  made  search  for  the  principal,  and  not  finding  him,  return- 
ed non  esi  inifentus  before  the  sixty  days  were  expired ;  and  it 
was  held  to  be  no  defence  that  the  return  was  made  in  forty  days. 
If  the  return  o(ncnest  inventus  may  be  made  short  of  the  last 
day  of  the  execution,  shall  it  be  at  the  end  of  ten,  twenty,  or  forty 
days,  or  when  may  it  be  done  ?  If  it  would  be  good,  if  made  at 
the  end  of  forty  days,  how  can  we  say,  on  demurrer  to  the  writ, 
that  it  is  not  good,  if  made  at  the  end  of  a  less  period  of  time  ?  If 
the  return  must  be  made  after  the  lapse  of  a  reasonable  time,  yet 
reasonable  time,  as  a  matter  of  law,  cannot  be  affirmed  of  any 
paruciilar  period.  What  might  be  reasonable  time  m  one  case 
might  not  be  so  in  another.  It' is  iai  question  of  fact,  and  not  of 
law,  and  must  depend  upon  the  circumstances  of  the  case.  In 
Massachusetts^  alUioughJthelength  of  time,  that  the  execution  shall 
be  delivered  to  the  officer,  before  the  return,  day  is  not  prescribed 
by  statute,  it  as  settled  by  judicial  decisions,  ^t  it  must  be  in  his 
hands  so  loog,  as  that  he  may  have,  by  diligent  inquiry,  a  reasona- 
ble time  and  opportunity  to  find  the  principal.     Yet  m  12  Mass. 
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434,  Stevens  vs.  Bigel&u^  a  plea  that  Ae  C  W|pdhairi,  Feb/ 18^< 
sxeqitbn  against  the  principal  was  not  de»  ^  Hoi^^  Amjom. 
livered  to,  or  k^tby,  the  officer  four  days  before  it  was  return- 
able,  was  held  to  be  insufficient.  The  court  said  that  the 
law  requires  the  plaintiff  to  use  reasonable  diligence  to  cause 
the  body  of  the  principal  to  be  arrested,  but  that  must  depend 
upon  the  circumstances  of  the  case ;  and  they  could  not  say,  that 
in  all  cases,  the  execution  must  be  delivered  to  the  officer  four 
days  before  theretum  day.  InEdwardsvs.  Gunn,^  Con.  jR.316, 
where  the  execution  against  the  principal  would  expire  on  the 
29th  of  June,  the  officer.made  search  for  the  body  of  the  princi- 
pal on  the  19th  of  that  month,  and  on  the  same  day  made  his  in- 
dorsement of  non  est  inventus  on  the  execution  ;  and  on  the  22d 
he  returned  it  into  the  clerk's  office^  It  was  determined,  that  al- 
though it  was  the  duty  of  the  officer  to  retain  the  execution  in  his 
hands  a  reasonable  time,  and  to  exert  himself  faithfully  and  dili- 
gently for  the  apprehension  of  the  principal,  yet  that  a  return  made 
at  any  time  during  the  life  of  the  execution,  was  prima  fade  evi-- 
dence  of  the  avoidance  of  the  principal,  throwing  upon  the  bail 
the  burden  of  shewing  that  he  was  injured  by  such  return ;  and 
that  if  the  execution  was  returned  before  the  return  day,  and 
before  the  lapse  of  a  reasonable  time,  the  bail  could  take  no  ad- 
vantage of  it,  unless  he  shew  that  he  had  been  prejudiced  by  it< 
It  appears  to  be  the  plain  and  reasonable  conclusion,  that  the 
return  of  non  est  inventus  is  prima  facie  sufficient,  if  made  at  any 
time  within  the  sixty  days^  We  say  prima  facie  sufficient ;  for  no 
doubt  it  is  competent  for  the  baU,  if  the  return  is  made  premature- 
ly, to  avoid  the  effect  of  the  return  by  plea.  In  Englandj  it 
being  the  common  practice,  when  a  plaintiff  intends  to  proceed  a- 
gamst  the  bail,  to  cany  the  ca.  sa,  to  the  sheriff  '3  office,  and 
give  directions  to  have  it  returned  non  est  inventus,  the  return  is 
considered  as  procured  at  the  peril  of  the  plaintiff,  and  is  merely 
prima  facie  evidence  of  the  avoidance  of  the  principal.  {Forsyth 
vs.  Mariot,  1  JVew  Rep.  2^1— Bucks  vs.  Maine.  16  East,  2,^— 
But  as  a  regular  return  of  non  est  inventus  is  here  made  necessary ' 
by  statute,  in  order  to  lay  a  foundation  for  proceedings  against  the 
bail,  it  may  be  more  consistent,  as  well  as  a  better  doctrine,  to 
bold,  that  the  return  cannot  be  contradicted  in  an  action  against 
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Windham,  Feb.  1828.  }*  the  baH.— 1 6  Mu$.  230^  WincReS  vs.  Stiles. 

HawvsTRantom.  3  Bat  admitdng  the  retomto  be  condusiFe,  it 
can  be  so  only  as  to  the  facts  aOeged  m  it ;  and  in  the  present  case^ 
according  to  die  construction  given  to  the  return  by  die  defend- 
ant's counsel,  if  the  principal,  after  the  13th  of  May,  the  date  of 
the  return,  and  before  the  19th  of  Jone,  when  the  execution  was 
actually  returned  into  the  clerk's  ofBce,  was  publickly  abroad 
within  ihc  kno\dcdge  of  the  officer,  and  mij^t  have  been  taken 
by  hini  on  the  execution ;  or^  if  die  execotion  was  returned  pre- 
maturely,  and  the  principal  was  surrendered  to  the  officer,  at  a 
reasonable  time  before  the  retom  day,  tlioogh  after  return  made, 
the  matter  might  have  been  pleaded  in  bar  to  the  scire  faci(u.  As 
such  a  plea  would  apply  to  a  time  not  embraced  in  the  of- 
ficer's return,  it  would  not  be  liable  to  the  objection  diat  it  con- 
tradicted the  return.  TUs  would  be  a  plain  and  consistent  course, 
and  afford  ample  security  to  the  baiL  But  ifwe  should  say  on  demur- 
rer to  the  writ,  that  the  return  in  this  case  is  bad,  we  must  ge  the 
whole  length  of  saying,  that  although  the  principal  may  have  no- 
toriously absconded,  and  was  not  within  the  officer's  precinct  dur- 
mg  the  life  of  the  execution,  yet  it  was  necessary  for  the  officery 
although  the  bail  has  sustained  no  damage,  to  have  postponed  his 
return,  until  the  last  day  of  the  execution.  Certainly,  such  has 
never  been  understood  to  be  the  law ;  and  we  are  not  aware  of  any 
reasons,  either  of  justice,  of  policy,  or  expediency,  which  require 
that  it  should  bo  so^  A  return  made  at  any  thne  within  the  sixty 
days  must  he  prima  fctcie  good ;  and  if  it  is  made  prematurely,  and 
the  bail  is  injured  by  it,  he  must  show  the  matter  to  the  court 
by  plea,  in  order  to  avoid  the  effect  of  the  return.  As  this  has 
not  been  done  in  the  present  case,  but  the  defendant  has  demurr- 
ed to  the  writ,  nothing  appears  why  he  ought  not  to  be  charged ; 
and  the  plaintiff's  writ  being  sufficient,  the  judgment  of  the  Coun- 
ty Court  must  be  reversed,  and  judgment  entered  for  the  plaintifl^ 
unless  the  defendant  move  to  withdraw  his  demurrer,  and  plead  to 
tlie  action,  which  will  be  allowed  him  on  the  payment  of  costs. 

Judgment  reversed. 

Ch.  Pfielps,  for  plaintiff. 

Bradley,  for  defendant. 
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After  Judge  Prenim  had  xleliv^Ted  the  t  Wiadham,  Feb."  1828. 
opinioB  of  the  couit,  reversing  the  judgment  }     ^^  v^TEvwmL 
of  the  County  Court, 

Hutchinson,  J*  expressed  Jus  opinion  dissenting  from  that  of  (he 
court,  as  follows :  I  cannot  feel  saibGed  with  the  opinion  now  d^ 
livered.  It  is  a  ease  attended -with  some  diiSculty.  We  found  it 
so  in  the  Coon^  Coutt :  but  after  devoting  much  more  time  to  k 
thenthan  we  have  now,we  made  the  decifflon  which  is  now  rev^^ed^ 

I  feel  no  difficulty  in  eoferjigreeiDg  with  my  brethi<en,  as  to 
admit,  that  under  certain  cifmiBstances,  a  sb^iffmaym^ehi^ 
non  est  ntum  upon  en  cpDeoutieii  soon  after  he  receives  it,  aad 
tb'isbe  fairiand^indiqg  i^en  thebail.  It  magr  be  publicly  known  that 
the  debtor  ^bas  so  entirety  Kbseended  that  search  will  be  of  no  U9e« 
The  bail  maybe  in  faituBg-cirouinstaoces:  hence  it  might  be 
proper  to  make  speedily  all  the  search  he  intended  to  m^ke,  m^ 
close  his  return,  so  that  the  creditor  might  have  his  action  against 
the  bail.  My  difficulties  are  not  of  this  kind.  Here,  the  sheriff 
on  the  nineteenth  day  of  June  returns  his  execution  to  the  Ckrk' 
whh  a  very  ceremonious  return  thereon  endorsed,  dated  about  five 
weeks  previous,  and  written  in  -the  past  tense.  He  says  '^  I  then 
*^  repaired  to  the  usual  abode  of  ^the  debtor,  and  made  demand 
*'  of  goods.  Sic.  and  none  were  shown  me,  nor  could  I,  by  the 
^'most  diligent  searoh  throughout  my. precinot,  &id  the  body  of 
'^[die  said  debtor  •*'  In  strictness  of  speedi,  tliis  return  contains  no 
assertion  that  he  had  made  any  search  at  all  for  the  body,  but  rather 
tliat  he  took  it  for  granted  that  he  could  not  find  him  by  search- 
ing. But  I  lay  no  stress  iipon  this.  This  return  covers  no  time 
but  tlie  day  of  its  date  ;  whereas  it  should  cover  all  past  time 
after  he  received  the  execution.  Tet  I  pass  from  this  to  what  is 
more  important.  The  return  certainly  covers  no  time  after  its 
date.  There  were  then  about  five  weeks,  in  wliich  the  officer 
might  have  seen  the  debtor  every  day,  with  the  execution  jJive  in 
lik>  hands,  and  yet  tins  return  might  have  been  true.  Whatever 
the  officer  states  in  his  return  is  binding  upon  the  bail  ia  tlus  ac- 
tion. The  plaintiff  might  recover  of  the  sheriff  for  a  defeciivo 
return.  The  bail  can  meet  it  in  no  way  but  in  his  defence  as  ho 
now  urges  it.  Now,  while  the  bail  is  bound  by  the  officer's  re- 
turn, in  reference  to  the  facts  it  contains,  he  has  a  right  to  claim 
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Windham.  Feb.  1828. }  of  the  officer  a  full  return  of  facts  that  should 
How  ¥s.  Ransom.  )  exist  to  charge  him.  He  has  a  right  that  tho 
sheriff  shall  date  his  return  when  he  returns  his  execution  to  the 
office,  and,  at  that  date,  say  he  has  made  diligent  search^and  can- 
not find  the  body.  I  cannot  hue  view  this  return  as  studiously 
worded  so  as  may  be  true ;  and  yet,  to  charge  the  bail,  without 
more  and  different  facts,  would  be  a  fraud  upon  him.  I  regret 
the  trouble  to  the  parties  by  our  decision  in  the  County  Court,  but 
my  mind  is  some  relieved  by  the  conclusion  to  which  the  court 
have  arrived,  to  permit  the  demurrer  to  be  withdrawn,  and  a  spe- 
cial plea,  such  as  once  was  filed  in  the  action,  to  be  again  filed, 
and  the  fact  Ungated  before  the  jury,  whether  die  debtor  might 
have  been  apprdiended,with  reasonable  search,  during  the  period 
not  comprehended  in  the  sheriff's  return,  and  during  which  the 
execution  was  aUve  in  his  hands. 

NoTS — ^The  above  cause  was  tried  again  at  the  April  Term,  1828,  on  a  tra- 
Terse  to  such  a  plea  in  bar  as  aBove  alluded  to*  and  tho  defendant  obtained  a 
verdict. 


The  Taum  of  Taumsend  vs.  the  Tovm  of  Athens. 

That  the  statute  roust  be  strictly  complied  with  in  the  service  of  a  wartung'Oui 
process^  all  being  a  statute  regulation. 

The  facts  in  this  case  vidll  sufficiently  appear  in  the  following 
opinion  of  the  court  delivered  by 

Hutchinson,  J.  TheTownofTownsend,by  an  order  of  remo- 
val, regularly  removed  one  Jonas  Deputrin^  a  pauper,  from  said 
Townsend  to  said  Athens,  as  the  place  of  his  last  legal  setdemcnt; 
and  said  town  of  Athens  appealed  from  said  order ;  and,  upon  an 
issue  to  the  jury  whether  stud  Athens  was  the  place  of  said  pau- 
per's last  legal  setdement,  there  was  no  dispute  but  that  said  issue 
was  prima  facie  made  out  on  the  part  of  said  Tovmsend,  by 
sliowing  such  a  reiddonce  of  the  pauper  in  the  said  town  of  Ath-- 
ens,  as  by  the  law  then  in  force,  gained  him  a  settlement.  The 
town  of  Athens  then  offered,  in  their  defence,  a  certified  copy  of 
the  records  of  said  town  ot  Athens,  sliowing  that  said  pauper  was 
warned  out  of  said  town  with  a  view  to  prevent  his  gaining  a  set^ 
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dement  there.    This  copy  of  )  Windham,  Fob.  losa. 

the  record  was  objected  to  on  )  Tovm  of  Thvmsend  ▼».  Tovm  ofjltfims. 
the  part  of  Toumsendy  and  was  rejected  by  the  court,  and  a  verdict 
was  returned  in  favor  of  TawnseTidj  and  exception  was  taken  to 
the  decision  of  the  court,  m  rejecting  said  copy  of  record.  The 
case  has  come  up  to  thiscourt,and  has  been  argued  upon  said  ex- 
ception. The  only  question  now  to  be  decided  b  whether  said 
copy  of  record  was  rightly  excluded  ?  The  warning,  signed  by  the 
selectmen,  and  directed  to  the  constable,  wasperfecdy  correct  and 
in  conformity  to  the  statute.  The  court  also  are  satisfied  widi  the 
dates  and  suf&ciency  of  recording.  The  objection  rests  lipon  the 
constable's  return  of  his  service ;  which  the  town  clerk  appears  to 
have  retained  in  its  omissions  and  defects,  even  of  spelling.  '  It  is 
as  follows :  ^^Athens,  May  28,  1817.  Then  served  the  wkh  in 
^'  precpt  by  leaving  a  true  and  attest  copy  with  the  with  Jonas 
**  with  my  return  hereon  thereon  mdorsed. 

«  Attest^  Orin  Colbum^  Constable  J' 
The  court  are  with  proprie^  reminded  in  argument,  tiiat  the 
question  that  now  arises  is  a  question  of  strict  right,  with  no  equi- 
ty on  either  side ;  and  if  the  town  of  Aihens  have  substantially 
complied  with  the  requisitions  of  the  statute  in  their  warning-out 
of  the  pauper,  then  as  a  matter  of  right,  they  have  thrown  him  up- 
on Tovmsend.  If  they  have  failed  in  this,  they  have  failed  in 
their  defence.  The  bad  spelling,  and  the  failure  in  the  return  to 
say  who  served,  and  the  defect  of  saying  of  what  a  copy  was  left, 
the  court  can  supply  by  intendment ;  the  officer's  signing  the  re- 
turn tells  who  served  the  precept.  The  having  served  the  precept, 
by  leavbg  a  copy,  affords  an  intendment  that  he  left  a  copy  of 
the  precept.  But  when  the  retiun  says  that  he  left  that  copy 
^*with  the  with  JanaSj^^  and  we  ask  what  Jona$f  or  Jonas  who  ? 
we  must  answer  it  by  conjecture.  He  had  not  before  named 
any  Jonas  in  his  return,  nor  if  he  had,  was  there  any  allusion  to 
it.  Had  the  return  been  worded  with  the  within  Jonas ;  there 
was  literally  no  Jonas  there ;  but  we  should,  by  intendment,  have 
supplied  the  word  ^^iwmedy^  so  that  it  would  have  been  the  wUhn 
named  Jonas.  Then  the  return  would  have  been  established. 
The  record  itself  is  shown  with  a  smaU  blot  at  the  end  of  the  word 
vfUhj  and  we  axe  urged  to  imagine  that  the  blot  came  by  the  run- 
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Windham  Feb.  1828.  (  ning  of  the  ink  of  the  letters 

Tki^of  Toum^end  \s.  Town  qfJUJietu,}  * **•  There  is  no  semblance 
pf  tjiose  l^UOYs  there,  nor  would  any  person  even  suspect  they 
qver  could  have  been  there  by  the  appearance  merely.  There  is 
iio  need  of  thfs  conjecture,  for  we  might  as  well  conjecture  that 
any^.and  every  thing;,  else  was  as  it  should  have  been,  and  thus 
supply  ftU  tlie  defects  at  once.  We  must  not  decide  questions  by 
coi^ecture.  The  officer's  return  must  show  iliat  he  left  his  copy 
viiib  the  person  with  whom  he  ought  to  leave  it ;  and,  for  want  of 
ihis,  in  the  .present  case,  the  court  consider  die  copy  correctly  ex- 
cluded, and  the  judgmeqt  of  tlie   County  Court  is  affirmed  with 

^llog^y  for  Defendants. 
.    Ranspaiy  .for  Pl&intif&. 


HMrwik  and  JPesseaMbft  vs.  Russd  Hyde. 

T^at  ncitbci  party  hai  a  right  to  claim  of  the  eourt  instructions  to  the  Jury  ufion 
ft  pdibt  not  ln«tetial  lotbe-iBSoe,  unlew  it  be  to  place  k  out  of4iie  cause. 

Neither  can  they  claim  instructions  in  any  precise  form,  if  the  instructions  prop- 
er In  the  case  are  fully  given  In  any  form.) 

That  property,  readily  distinguished  as  cattle  are,  is  not  lost,  nor  tlic  right  of  re- 
covery embarrassed,  by  commixture. 

Ia'tbisacUQiD:the  plaintifik  obtained  a  verdict  in  the  County 
•GontttsMd  the  exceptions  taken  hy  the  defendant  and  allowed  by 
a^  judges  who  iU*ied  the  cause,  present  the  guesUons  raised  before 
the  Stiprem^  Court.  Those  exceptions  are  as  follow  :  ^^Holbrock 
mdFessefideiiys.R^idHydei  tried  at  Windham  County  Court, 
:SeptexBker  Tens,  18;^7.  There  wa3  no  dispute  but  that  tlie 
defiandont  took  .the  property  as  charged  in  tlie  declaration  of  the 
fiaisvuSs*  But  he  justified  the  takiqg  by  virtue  of  sundry  writs  and 
e&Gcatien&,.tO:him  diiieoted,  in  favpr  of  sundry  creditors  of  ira 
W^herheadf^od  ogainstsaid  Wetherheady  and  tliat  it  was  taken 
as  his  >prQpojly-*^-so  that  tb^  real  dispute  was,  whether  tiie  prop- 
QSiy  ja  qnealioii  bek)uged  t^  ^e  plaintiffs  exclusively,  or  so  bc- 
ioB^ed  tp  3»id  WeU^rhead^  as  to  be  lia}>le  to  attachments  and 
levies  :for  bi^  .debts.    The  plainiiffs  iatioduced  evidence  tending 
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to  shew-That  bMarch,  otA-  i  i*mdhataFeb.  I82D. 

pril,  18J52,  they  owned  tWo  }'  Hotbrook  &  A»»«idm  vs.  fl^. 
farms  in  Sii^j?,  about  13  miles  from  tltei^0\^  resiA^ncez-^'-^b 
called  the  Weeks  farm,  and  the  otlier  called  the  Yiwft^mK- *lliat 
tliey  let  said  farms  with  fifteen  or  sixteen  cows,  and'  a  wag^ 
go«,  to  said  Ira  for  one  year,  on  terms  of  dividing  th^  product ; 
and  said  ira  to  have  one  half— That  said  Ira  had  lived  at  Cfmljvr^f 
and  had  been  reputed  to  be  worth  about  one  thousand  doWarr,  in 
a  small  farm  and  other  property,  but  had  failed — batsetfled  his 
affairs  without  suits— That  he  wa^  reputed  to  be  poor  and  embar- 
rassed in  his  circumstances  when  he  left  CfuHford  and  tbok  said' 
farnas-^That  said  Ira  occupied  said  i^rms,  said  year,  his  family' 
living  on  the  Weeks  farm — ^That  ib  Ae  spring  of  thtt  y^ar  1835^, 
the  plaintifis  leased  said  two  farms  to  said  Ira  for  a  year,  he  to 
give  for  the  use  one  thousand  pouofds  of  pork,  one  thousand 
potmdsofcheese,and  one  hundred  pounds  of  butter— 'as  by  a  wri- 
ten  lease,  marked  A.  and  made  a  part  of  tfiis  case,  wilt  appear— *• 
That  the  said  Ira  m  the  said  spring  of  1833,  wfes'reputed  to  bd 
worth  from  one  to  two  hundred  dollars— ^That  said  £xt  occupied 
said  two  farms  sdid  year  under  saki  lease — also  dial  he  continued' 
to  occupy  the  same  the  year  foUowing,  but  it  does  not  appear,  o» 
what  terms,  only  the  plaintiffs^  counsel  stiated,  that  a  sam  of  mon* 
ey  was  substituted  for  the  pork,cheese,  and  butter ;  and  this  not 
denied  by  the  defendant — ^That  in  the  spring  of  1823,  the  plain- 
tiffs  and  said  Ira  agreed  upon  men  to  appraise  the  stock  on  the 
farms,  at  the  beginning  and  end  of  (he  year,  to  ascert«dn  whether 
said  Ira  kept  the  same  good  as  he  was  to  do — ^That  accordingly 
said  appraisers  appraised  fifteen  cows  and  a  yoke  of  dien — 
that  tlicy  found  them  as  good  in  the  spring  of  1834 ;  the  oxen 
were  not  the  same,  nor  were  all  the  cows  the  same.  Theplaiftdf& 
were  not  preset  at  either  of  the  said  appraisals;  thatintbesprhig 
of  1825,  a  new  contract  was  made,  by  which  the  said  Ira  was  to* 
carry  on  the  farms  for  the  snm  of  one  hundred  and  fifty  dollars  for 
a  year,  and  tho  plaintiffs  bavo  all  the  proceeds  except  what  was 
necessary  for  the  support  of  said  Ira  and  his  family,  according  to  the. 
sdpdlailonof  their  written  agreement,  mariced  B^and  made  a  part 
of  this  case — ^That  said  Ira  and  family  continued  to  take  the  care 
of  the  farms  and  dairy,  under  this  conu'act,  to  the  end  of  the 
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.,.,  .Win^^'finjiJ^eb.  18^*  }  y^ar,  and  still  conunu^d  until 

Hplhrookk  Ftssendtsyi  ^9.  Bydc..,  \  the  17th  day  of  August,  1826^ 
wfieri'they  submitted  to  aneighbqr  of  said  Ira^  to  decide  whether 
the  price  ought  to  be  the  same  tliisyear,  considering  the  season,  a» 
was  given  in  the  year  1826,  who  awarded  that  the  sum  to  be  giv- 
en the  said  Ira  should  be  one  hundred  and  sixty  dollars ;  accord- 
ingly they  agreed  as  in  and  by  their  written  contract  of  that  date, 
marked  C,  and  made  a  part  of  this  case.  There  was  also 
testimony  concerning  the  value  of  the  property  taken  by  the  de- 
feadant.  There  was  no  testimony  on  eidier  side  tending  to  show 
that  the  several  charges  in  the  terms  of  said  jEra'^carrybg  on  said 
fafm,  were  publicly  known,  nor  that  any  enquiry  was  made  of  the 
p^nti^Ts  concerning  the  same,  nor  that  there  was  any  attempt  or 
wish  to  keep  the  same  a  secret. 

The  defi^ndant  introduced  testimony  tending  to  prove^  that 
sedd  Ira,  in  the  year  1825,  let  the  house  and  garden  on  tbo 
Yorfc'fann  to  one  Simeon  LeoTiard,  for  a  year, for  twelve  dollars  > 
that  his  cow  was  kept  there  wmter  and  summer,  and  that  said 
Leonard  paid  for  all  this  in  foddering  catde  on  said  farm  in  wip'. 
te^,  In  labor  on  said  farm,  and  some  in  shoe-making  $  that  said  Lra 
took  to  pasture,  on  said  York-farm^  20  or  30  sheep  for  his  brother,; 
a  Ifew  weeks  in  1825 ;  that  said  Ira  purchased  goods  for  his  fam- 
ily^ and  articles  to  use  on  said  farn^s,  as  mentioned  in  the  deposit 
tion  of  George  Tracy^  made  a  part  of  this  case.  Some  odier 
similar  purchases  were  made,  but  their  dates  did  not  appear.  The 
d^endant,  in  his  defence,  produced  regular  precepts,  shewing  bis- 
right  to  take  the  property  in  question,  if  it  were  the  property  of 
said  Ira  ;  and  attempted  to  shew  that  it  was  the  property  of  said  hra 
—rand  that  if  any  of  it  belonged  to  the  plaintiffs,  at  any  time,  they 
had  suffered  said  Ira  so  to  use  it,  and  so  trade  upon  it,  and  so  mix 
itwithhisown,that  his  creditors  had  aright  to  take,  it  for  his  debts. 
And  the  defendant  introduced  testimony  tending  to  show  the  fol- 
lowing facts,  to  wit,  That  said  Ira^  during  all  the  time  he  sooccu- 
pied  and  took  care  of  said  farms  of  the  plaintiffs,  hired  of  one 
Wjlcov  about  thirty  acres  of  land  adjoining  said  Weeks  farm^  at 
a  rent  of  about  eighteen  or  twenty  dollars  a  year,  and  cut  thereof 
about  ten  tons  of  hay,  yearly,  and  in  said  year  1826,  cut  about 
teii  tons  of  hay  thereoii — ^that  all  this  hay  was  puf  into  the  same 
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\Ma  whh  the  hay  cut  oh  the  plakitiffi'  (  Windhate,  f  cb.  IBM. 
arms,  in  possession  of  said  Iroj  and  no  ac-  f  Hoihrook  tt  ai.  tb.  H^ 
count  kept  of  the  same-^Thatthe  same  was  foddered  out  to,  and 
die  SO^acre-piece  fed  by^  the  stock  of  plaintifis,  and  that  pur«- 
chased  by  said  Ira^  promiscubusly — ^That  said  ira,after  the  con^ 
tract  about  the  occupancy  of  the  farms,  made  in  the  spring  of  1825^ 
and  before  the  taking  by  the  defendant  now  complamed  of^  made  the 
Mowing  trades:^That  in  the  fall  of  1825,  he  sold  to  Eiq.  Good- 
hue o{  BrattUborougK  eight  swine  from  said  farm ;  to  which  sale 
said  Fessenden  had  before  expressed  his  consent  to  said  Good- 
fctce-^That  said  Irai^  in  the  spring  of  1626)  exchanged  a  pair 
of  oxen^  that  were  on  the  farm,  with  Nathan  Marshy  for  a  pair  of 
«teers,  and  received  thirty  five  dollars  in  cash  as  boot»  and  sold 
said  steers  to  one  Crotier^  for  fifteen  dollars  cash  and  Cro$ier'» 
note  for  fifteen  dollars, which  note  he  transfered  to  Mr.Houghton^ 
in  part  payment  of  said  Ira^s  debt  to  said  Hovghtonr^TihdX  these 
oxen,  exchanged  with  said  Marihy  were  called  the  Houghton 
oxen — ^That  said  Ira^  in  April,  1825,  bought  of  Mr,  J\ltle8  the  ox^^ 
ea  called  the  J^HIes  oxen,  and  gave  his  not^  for  fifty  seven  dollars^ 
which  is  not  yet  p^dd — ^That  he  asked  said  Fetsenden  to  pay  said 
note,  and  he  answered  that  he  would  pay  it  if  he  was  obliged  to 
pay  it-*^That  since  this  suit  was  brought,  said  HoTbrook  told  him 
he  should  have  his  pay-*— That  in  May,  1826)  Ber^'amin  Green 
sold  said  Ira  two  cows  for  thirty  six  dollars,  and  took  his  note» 
six  dollars  only  of  which  have  been  paid<^-«That  said  L^cif  about  the 
same  time,  bought  a  two-year-old  bull^  but  how,  or  whether  paid 
for,  was  not  named  by  the  witness— That  said  Ira  bought  a  cow 
of  Mrs.  Yorkj  and  paid  in  ready  cash  at  the  appraisal  of  CoL 
FamJumi :  this  the  witness  thinks  was  in  the  fall  of  1825,  but  of 
this  he  is  not  certain-^That  in  May,  1836,  said  Ira  exchanged  a 
pair  of  two-year-old  steers  with  Charles  Dennison,  for  a  pair  of 
four-year-old  cattle,  and  gave  his  note  $24,50,  to  boot — ^which 
note  is  not  yet  paid.    A  bill  of  sale,  dated  March  8, 1825,  fiom 
said  IraVo  the  plaintiffi,  was  produced  by  plaintifis,  on  notice  from 
defendant,  and  read  by  defendant,  and  refered  to  as  a  part  of  this 
case ;  and  there  was  no  evidence  of  any  consideration  paid  by 
plaintifi^  for  the  same,  otherwise  than  appears  on  said  bill  of 
sale*    Further  evidencci  adduced  by  the  defendant,  tended  to 
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Windham  Feb.  1828.  0  shoir-*-Thatm  the  Spring  df  1825,  laid  J&'Z, 
HolbriuAalL  79  Hyrfe.  ]  gOT€  ID  the  list  of  all  the  stock  cm  said  fiunm, 
and  the  list  of  the  same  was  made  up  against  him,  as  v^  also 
the  said  W^ifcor-^m-And  the  smd  farms  of  die  pfaiDtife  were  aH 
in  the  list  against  the  pjaiatife— and  in  1826,  said  Ira  gave  in  Ac 
personal  property  on  both  said  farms  m  hrs  own  name  to  the  listers, 
'and  the  list  of  both  said  farms  and  property  for  that  year,  was  made 
up  against  said  Ira  and  the  plaintiis  jcrindy,  and  that  the  pl^u&, 
promptly  paid  all  the  taxes  assessed  agwn*  them  on  said  list,  but 
refused  to  pay  the  taxes  assessed  against  said  Ira  on  said  list  of 
1825,  saying  they  did  not  know  upon  what  it  was  made  up;  and 
there  was  no  testimony  shewing  that  they  did  know  upon  what  it 
was  made  up — ^That  on  the  morning  of  August  18,  1826,  the 
plwndfis  procured  a  pair  of  ibur-yearK)ld  cattle,  a  pan:  of  three, 
year-old  steers,  and  four  or  five  yoarlbgs,  to  be  driven  to  them 
at  Brattlebimmgh.    The  witness  testified  diat  starting  before  day 
was  his  own  notion  entirely.    That  in  said  August,  1826,  and  a 
few  days  before  said  August  17th,  the  *eriff  had  an  exco«tioii 
against  said  Ira  for  about  $40,00^  and  spoke  to  said  Ira  about 
his  paying  the  same  when  be  was  at  BrattU^0reughf  near  the 
dwelling  of  the  plaintiffs— That  in  August  or  Sept.  1826,  Mar- 
tin^  one  of  the  attaching  creditors,  in  {H^sence  of  the  defendant, 
told  Fessendeh  diey  had  attached  the  property  on  Ae  farms,  as 
said  Jra's,  and  wished  him  to  designate  which  was  bis,  and  which 
said  Ira^s :  Ftssenden  said  it  was  all  his  ;  said  Ira  had  none  there, 
except  the  waggon  and  harness,  which  be  believed  was  IruU — 
That  after  this,  the  defendant  returned  ten  of  the  cows  to  the 
plaintifis,and  sold  the  rest  at  aucticm — Hiat  said  defendant  and  the 
creditors  applied  to  said  /m,  before  said  attachment,  to  designate 
wfaiaLt  property  was  his,  and  he  declined.     The  said  oxen  bought 
of  said  JSTilesy  and  some  other  of  said   creatures  bought  by  said 
/m,  were  among  the  catde  attached  by  the  defendant.    The  plain- 
tiflS  produced  testimony  tending  to  shew  that  the  plaindffi  on  said 
August  17tb,  purchased  of  said  Ira  the  three-year-old  steers  and 
young  catde,  thus  driven  to  Bratthhorough — That  the  apprais- 
ers went  and  saw  said  four-year-old  catde — but  one  of  s?rid  ap- 
praisers said  he  did  not  remember  that  the  said  four-year-olds  were 
appraised-Also  further  testimony  tending  to  show  that  die  amount 
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of  the  jcjreaturcs  appraised  was  to  be  en-  "^  Windham,  Feb.  102a. 
dorsad  on  one  of  three  ootes  the  piaintifis  }  HolhroQk  et  ai,  vs.  Ifyio, 
^D  held  against  the  said  Ira — That  said  notes  were  then  ^een^ 
a|Ki  ^d  Ira  said  it  made  no  diiference  on  wliich  note  the  en- 
(}orseinent  was  made — ^That  these  notes  had  been  in  the  files  of 
tke  plaintiffs'  notes  a  year  or  two,  or  two  or  tljree  years.  The 
yil9intiiis{Mrodiiced  the  three  notes,  on  one  of  which  was  endorsed 
tlie  said  creatures  so  driven  to  Bratileborough — ^stating  their  sep- 
arate prices,  aad  amoonting  to  seventy-six  dollars.  None  of  these 
cattle,  90  driven  to  Bratileborough^  were  attached  by  tlie  defend- 
aat.  There  was  also  evidence  tending  to  shew  a  full  considerar 
tioD  ibr  said  note  on  which  said  cattle  were  endorsed,  by  plainti& 
paying  one  Hart  a  note  tor  a  like  sura  against  said  Wetkerheads 

The  defeodaiit  requested  the  court  to  charge  the  jury,  That  the 
]^aintifl&  had  not  shewn  any  valid  consideration  for  the  property--' 
Also,  that  the  aforesaid  acts  and  doings  of  the  pkintiff  and  said 
ira,  were  evidence  of  fraud  against  the  creditors  of  said  Ira — ^Al- 
so, that  if  the  jury  should  find  some  of  said  property,  in  possession 
of  said  Ira^  to  be  Ins  property,  but  so  mixed  with  the  property  of 
tlie  fdaintijQi,  that  tlie  officer  on  due  inquiry  could  not  distinguish 
tb^na,  the  plaintiffs  could  maintain  no  action  against  the  officer  for 
taking  their  property,  until  notice  and  demand  of  tlieir  property; 
The  cowt  did  not  charge  as  requested  by  die  defendant ;  but  did 
then  and  there  instruct  the  jury — "That  if  they  believed  the  con- 
"  tract  about  said  hrd's  taking  and  occupying  said  farms  of  the 
"  plaintiff 's  from  year  to  year,  to  be  as  the  plaintiffs  contended  for; 
"  the  said  Ira  would  have  the  control  of  one  half  the  produce  of 
<^  said  farms,  for  the  year  1822,  or  his  first  year,  and  would  have 
^'  the  entire  disposal  of  tlie  produce,  during  his  second  and  tliird 
«  years,  or  1823  and  1824,  and  be  Kable  to  fulfil  his  contract  to 
"  pay  the  rent,  that  is  1000  lbs.  of  pork,  1000  lbs.  of  cheese,  and 
'*  100  lbs.  of  butter,  for  1823,  and  the  same,  or  money  in  stead 
"  thereof,  for  1824 — that  in  1825  and  1826,  the  said  Ira  would  be 
"  the  mere  hired  man  of  the  plaintifis,  and  the  whole  produce 
"  would  be  theirs.  If  he  traded  upon  their  property  in  a  way 
'^  sanctioned  by  them,  and  acted  in  their  name,  and  as  their  agent, 
"  the  property  by  him  thus  purchased  woijld  belong  to  tliera,  and 
**  his  possession  on  said  farms,  would  be   their  possesbioo  :    But 


Digitized  by  VjOOQ IC 


iM  CABES  m  THE  SUPREME  COURT 

tyiDdhw^Fcb,  mB.  i  "  tbat  If  he  purcbned  proper^  ttpoa 
Holbrook  ei  ol.  vs.  Byin.  >  "  bis  OWD  accouDt^  while  he  thus  acted 
*<  as  a  hired  man  of  the  plaiDtiffi,  aod  gave  his  own  private 
^  notes,  and  not  notes  of  the  plaintiffi,  «gned  by  him  as  their 
^  agent,  and  die  creatures  thus  purchased  were  put  upon  said 
*'  farms  under  the  care  of  said  Ira^  they  most  be  considered 
**  as  m  the  possesion  of  said  Ira,  and  any  sale  of  the  same  from 
*'  him  to  the  plaintiffs  would  be  incomplete,  as  against  the  credit'* 
**  ors  of  said  Iroy  until  a  visible  change  of  the  possession  fipom 
**  said  Ira  to  the  plaindfis ;  that  this  was  the  fraud  in  law  of  which 
^'  menuon  was  made  by  counsel,  and  the  attaching  creditOES 
^*  could  bdd  the  property.  The  At^-oxen,  and  some  cows 
*'  were  in  this  situation,  if  the  testimony  on  the  subject  should  gajo^ 
"  credit  with  the  jury — ^that  so  much  of  the  property  as  they  should 
**  find  the  defendant  had  attached,  which  had  been  thus  purchased 
**  by  the  said  Ira,  and  yet  remained  under  his  care  upon  said 
'^  farms,  they  would  leave  in  the  haiid^  of  the  defendant^  for'  the 
'^  benefit  of  the  attachii\g  Creditors — Further,  that  the  doctrine  of 
'^  commixturt  contended  for  by  the  defendant,  and  wbioh  is  law, 
*'  as  reliftes  to  such  property  as  grain,  and  goods  in  a  store,  is  not 
^  applicable  to  cattle,  like  tho^  attached  :  they  may  be  distia- 
*^  guished  on  reasonable  inquiry-^That  with  regard  to  the  hay  cut 
^  in  1826,  upon  the  Wiltox-bxm^  there  wfisno  testimony  tend- 
*^ing  to  show  that  the  plaintiffs  knew  of  its  being  put  in  the  hara 
^  with  that  cut  upon  the  plaintiffs'  farms,  and  if  there  was  any  kss 
^  by  i^>mmixture^  it  must  fall  upon  him  who  occasioned  it,  which, 
^  in  diis  case,  it  seems,  would  be  the  said  Ira^  under  whom  the 
^  defendant  claims — ^That  the  jury  might  let  the  defendant  retain 
**  so  much  of  the  hay  as  was  cut  upon  the  nPtfeox-land,whicb  is 
**  as  much  as  he  can  fairly  claim  as  the  result  of  what  grew  thei^e. 
^*  That  with  regard  to  the  fraud  in  fact  contended  for,  the  court 
**  did  not  recollect  sufficient  e^dence  of  such  fraud  to  require 
"  any  remarks  from  the  court — yet  if  the  jury  recollected  such 
**  evidence,  they  must  give  it  its  full  weight — ^that  fraud  in  fact 
'*  consisted,in  this  case,  in  the  plaintiffs  getting  into  their  custody, 
*<  and  claiming  to  own,  the  property  which  really  belonged  to  said 
«  Iraj  with  intent  to  keep  it  from  his  creditors — ^That  if  the  plaia- 
^  uffsW  demands  against  said  Ira  which  were  honestly  due  as 
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<*  m^htlsdmti  bjr  the^notes  produced,  they  0  Windham>«b.  18*^ 
'*'had-a  right  totbeir  pay  like  other  credh-  ^H6»>^k  et  at  yi.  Hydti 
**^r9'«— That  if  they  found  no  fraud  in  &ct,  they  would  find  for  the 
*♦  plaintiffs  to  recover  the  value  of  such  property  attached  by  the 
**  defendant,  as  they  should  find  belonged  to  the  plaintiffs,  and  had 
"  never  been  purchased  nor  owned  by  said  Ira"  To  which  de- 
cisions the  defendant  excepted;  and  *  said  exceptions  were 
allowed. 

The  papers  referred  to  irt  the  said  case,  are  theife  sufiicfendy 
d^sseribed  to  show  the  beirftig  of  the 'points  of  hw,  without  ma- 
kiHgthe  case  longer  by  their  insertion  at  length.  '     ,v 

'  f%c  counsel  for  the  defendant  arguedin  support  of  their  excef'  ^ 
iiom.  The  errors  apparent  upon  this  record,  are' 1.  The  plain- ^ 
tifis  showed  no  valid  title  to,  or  consideration  paid  for,the  property  in  ^ 
question .  The  property  bein&merely  in  possession  of  Wether  head 
o6  their  farm  is  as  con^f^Kf^^&^^Ss^^  its  being  owned  by  him  j  $9  ^ 
them  :  and,  indeed  JnQraJMj^  of  the  first,  second, 

and  third  years,  beinr  upon  ^^f^MJlf  %  ^^^^  certain.   .  The'  ap-  ^ 
praisalofthe  stock  iiil^%i^reP2¥TOiw%^  and  Wether- 

heady  shewed  nothimr.     ^%9^#¥^^7  *c^"  always  be  pre- 
pared by  the  party  ^aiw  We  ffeiendaj|F^     never  rebut  it.     Be- 
sides,    Wethtrheady  Ireiaah^AgfrSought,  sold,  and  exchanged^ 
this  stock  at  pleasure  with  the  privity  of  the  plaintiffs.    'Tliis  gave 
hltn  credit  as  for  the  real  owner ;  and  the  plaintifis  now  shall  not 
be  permitted  to  conirovert  it. — 1  jUk.  R.  370,  Trask  vs.  Dok^^^ 
oghue. — Viner*sAb.S9. — Paley^s  Agency,  IS^  note.-^t  'AU.^ 
360-1 . — ^The  bill  of  sale  was  clearly  fraudulent,  delhrery  and  pos-^^ 
s^Sfflon  not  following  it.-^l\rfncV  case. — 1  Aik.  R.  ll^^Durkee 
YS.  Mahony. 

%  The  jury  haidng  found  a  part  of  the  property  in  question  •> , 
hate  clearly  belonged  to  said  Wetherhead,  or  at  least,  under  the 
charge  of  the  couft,  they  might  have  so  found  it,  but  so  mixed 
-  mdi  the  phinrifis'  property  of  a  like  kind,  that  the  oiScer  could 
not  dittinguish  it,  upon  due  and  reasonable  inquiry,  the  plaintiff, 
can  sustain  no  acfton  against  the  officer,  Until  they  point  out  to  him^ 
their  property  and  demand  it. — 7  Mass.  R.  123. — This  appears^ 
not  to  have  been  done ;  and  the  court  charged  that  it  was  not  ne- 
cessary, **  because  the  officer  on  reasonable  inquiry  might  diatm- 
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wiadhttih,yeb,  laea.  /  guigh."  But  the  oiie0r  <W'  make  irea- 
Aia»«Qfrer«/»  «i.JI^.  V  swiMo  ioqtiiqf  and  ooiM  noc  distiagubfa* 
Tfac  mile  19  not  eonfiiied  axdusivdiy  to  sueb  anides  as  <<  graii^  and 
goods  in  a  atoi^."  Ttifsf  couit  hate^  cilfa^  acMde  a  diBMotioiir 
wkbout  a  difl^renee ;  or  a  disftinctioo  (hat  does  not  dffiy  to  ibe 
aa(to. 

3.  The  j^atmifis  lind  )^^^^J»erA^  wereat  best  but  teoanu  incom-T 
moD  of  the  hay,  and  the  jury  had  no  power  to  sever.  It  was  idle 
16  taH4he  jury  on  wham  the  *^  loss  by  commiXiture  should  fail." 
Tberecdold  be  Ho  loss.  Aibd  thejuiy  should  have  beeniaitivcta 
ed  that  the  plaintiffi  by  meaas  of  their  faraxsy  cannot  be  permit- 
ted to  funusb  JCbr  this  insoiven^  debtor,  a  conyenient  deposit  into 
wbicb  he  may  throw  his  prc^ft^)  and  earnings,  and  thus  mix  and 
QQver  il  from  his  cireditors.. 

4u  Theet^urtnusdureotedand  misled  the  jury,  by  instruetiogi 
d^Di^  *^  That  Ae  eowr t  does  not  recolle«t  any  sufficient  evidence 
of  fraud  in  fact»  to  require  any  renoarks  from  the  comt/'  It  is 
tha  dutj^  of  the  eourtt  not  only  to  instruct  the  jury  in  the  law,  and- 
also  the  faots  Ibey  ate  to  find ;  but  particularly  to  point  out: 
what  testimony  will  constitute  4be  propei*  evidence  of  such  facts*. 
1  Jiik.  iJL€|  Jhtrhec  vs.  Mahonyi-^^.  369,  Moion  vs.  SUver*— 
U  a  fiictar,  ee$tui  fcce  tnmtf  or  ^ent,  coMnue  a  long  poasessiost 
hy  fdiich  the  goods  are  ^en  to  be  his  own,  and  credit  given  to 
bm  on  tliat  account,  such  goods  may  be  taken  in  execution  a- 
gainst  sttoh  agent  i  and  may  be  bold^  ^  the  assignee  under  a 
commission^f  bankruptcy. — Viner^s  M.  8^ — 1  Jiik.  370,  Trask 
vs.  Dmoghue.'^Pid.Jigencg.  7B»— 7  7.  JR.  36. 

Coumetfor  the  phintiffs^  c&ntra.  This  was  an  action  of  tre&* 
pass,  for  taking  stock,  hay,  farming-tools,  kc.  The  defmdant 
justified  under  process  against  Ira  Wetherkead;  and  the  only 
questioiL  was,  whether  the  {Ht>perty  beI<WBged  to  [riaintift  or  fVeih- 
ethtad^  and  the  questions  now  atise  on  exocptions  taken  to  die 
diafge  of  the  court.  The  court  charged  the  jury  that  as  to  all  the 
]2jroper^  which  was  gyrohased  by  Wethsrkeady  and  remained  in 
his  care,  the  pkiati&'  title  was  fraudulent  in  taw  ;  so  the  case  to 
which  the  exceptions  applgf)  relates  tihly  to  the  pkinti&'  dtle  to 
the  rest  of  tlie  property ;  whether  it  was  fraudulent  in  fact. 
The  defendant  requested  tb^vComt  to  charge  1.  ''That  ilie 
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|Muiniu4>  haU  not  sfeewn a«y  valid  coRsid-  (  WWUmFob.  I8W. 
oration  fbrihe  property."  It  is  »ot  per-  f Hoitnvokl^tU- ^^ S^if^- 
oeived  that  ai^  arguiAoi^t  can  be  raised  on  a  reAidal  so  lo  obarge- 
The  fiurms  belonged  to  the  plaiatifis  «iid  were  ia  cbeir  poesemeiH 
Wtiherhead  being  their  hired  mea.  Thej  had  puloo  tb^  «lock 
and  took*  The  hay,  recoveved  for,  grew  on  the  Itnd.  I!^ 
fendam  produced  a>  bill  of  sale  aol^nowledgii^  a.  eoBsidemitW 
for  a  part.  The  defendant  wad  bound  to  shew  pr^p^*^  m 
fVeiherhead. 

2.  *^  That  said  acu  and  doings  of  tbeplaiatift  a»d  Wether* 
ieadf  were  evidence  of  the  fraud  against  the  eredilors  of  H^<slto;«- 
Aeod." 

As  to  those  of  fVetherhead,  it  is  insisted  they  were  not  evi* 
dence^unless  done  by  the  koowledgo  and  assent  of  plaifltM )  thai- 
tlie  acts  themselves,  did  not  tend  to  show  a  Wfint  of  property  in 
plaintiffs,  or  a  use  n)ade  of  it  leading  to  defraud  creditors.  Thd 
first  answer  is  deemed  suffieient ;  yet  eadb  aet  complained  of  wiB 
be  examined.  These  acts,  are  to  be  taken  in  conneetien  wUh  the 
relation  of  the  parties,  and  that  relation  is  presumed  to  be  Icnown 
to  the  creditors,  as  it  might  have  been  Imown  by  inquiry  of  plain- 
tifls. 

1.  The  letting  of  the  Ferft-AotMe,  itee{»og  Leonardos  cow, 
jpasturing  his  brotber^s  sheep.  It  is  to  be  presumed  this  was  to 
be^accounted  for  by  Wetherhead^  if  done  with  #ie  knowledge  of 
plaintiffi ;  if  not,  it  was  m  fraud  of  the  plaintiffs,  not  c(  W^iSm- 
heaffs  creditors,  but  in  favor  of  them.  If  u  tended  to  prove  fraud 
it  would  be  that  tlie  farm  was  his. 

2.  That  he  purchased  goods  for  his  fiun3y,(and  why  sot  ?)  and 
articles  to  be  used  on  his  farm.  An  autliority  to  do  this,  resulted 
from  the  relation  of  the  parties ;  and  if  paid  for,  or  funusbed  by 
Wetherbeadj  were  matters  in  account  between  the  parties. 

3.  That  he  hired  30  a^es  of  JVUeew,  from  1822  to2«, and 
that  the  produce  waspromiscuousfy  fed  out  to  fVetherhead^e  and 
plaintiffs'  cattle,  &c.  This  would  also  be  matter  of  account  and 
the  keeping  of  Wetherhe^s  cattle  ofis^t  against  the  pcofitft  of  this 
land :  but  could  have  no  tendency  t»  affect  pianilift'  title  to  fats 
property,  real  or  personal.  The  part  of  the  hay  cut  eo  this  pieee 
in  1826,  was  exclusive  of  the  charge. 

4.  That  in  1825  he  sold  to  Goodkue  eight  swine  off  of  said 
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Wi«idb»w^^.  »a».  }  ^jntkj  by  the  consent  ofFestenden.  1^ 
mibr^k  e(«i.  w9.  Hyit. )  tends  to  prove  property  in  plaintlfis. 
fi«Tbat  in  A826y^eiAerAeae{  exchanged  a  pair  of  oxen  for  a  pair  of 
steers  and  ^35;  sold  the  steers  to  Croner  for  cash$15,and  his  note 
for  $15,  which  note  he  sold  to  Houghton  in  payment  of  Wether^ 
head's  debt,  and  that  said  oxen  were  called  the  Houghton  oxen. 
If  these  trades  were  made  with  the  plaintiiSs'  assent,  that  they 
were  the  autliorized  acts  of  the  agent,  and  what  was  received,  so 
far  as  went  to  Weihtrhead^s  benefit,  was  matter  in  account.   If  not 

ivith  plaintiffi'  assent,  they  were  unauthorized,  and  not  a  fraud  on 
Wetherhead's  creditors,  but  on  the  plaintifis.      It  is  not  perceived 

>  that  any  inference  can  be  drawn  from  the  name  of  the  oxen. 

'     6.  That  in  April,  1 825,  Wetherhead  bought  of  NUt$  the  NOu' 

I  oxen  for  his  note  of  $57,  which  Fessenden  said  he  would  pay,  if 
obliged  to ;  and  Holbrooke  since  the  action,  said  he  would  pay. 

.  What  become  of  these  oxen  does  not  appear,  only  by  the  charge. 

.  But  if  plaintifis  were  bound  to  pay  for  the  oxen,  unless  include 

'  in  bill  of  sale,  1826,  it  would  seem  that  the  oxen  would  be  dieirs 
by  WttherheaJPs  purchase.  These  were  excluded  by  the  chaige. 
7.  That  in  May,  1826,  Ctrten  sold  two  cows  lo  Wetherhtad^ 
for  his  note  of  $36,00,  and  six  dollars  only  has  been  paid.  What 
became  of  these  does  not  appear,  unless  contained  in  the  biB  of 
sale  of  1826;  if  so, were  excluded  by  the  charge. 

6.  That  about  the  same  time  Wetherhead  bought  a  two-year-old 
buto^^but  it  did  not  appear  how  he  paid  for  it.  The  sai^CTe- 
marks  may  be  made  here  as  in  the  last  point. 

9.  That  at  the  same  time  Wetherhead  bought  a  cow  of  Tori, 
for  cash  $10,00-— in  1826,exchanged  a  pair  of  two-year-old  steers 

^  with  DennUouyioT  a  pair  of  four-old-dlds,  and  gave  his  noteYor 
$24,50,  boot. 

10.  All  these  purchases  only  prove  that  Wetherhead  some  ritoes 
^'Purchased  on  his  own  account :  and  this  is  also  proved  by  piaifldfis 

purchasing  of  him  ;  but  has  no  tendency  to  afi^t  plaintifi'  thle. 
i  1    11.  The  bill  of  sale  of  18th  March,  1825,  expressing  a  *con- 
-  sideratioQ.      This  was  produced  by  defendant,  and  is  eviddftce 
^  ^  what  k  purports.    It  was  not  necessary  for  plainuflS^  to  support 
.  it  fay  piootf  of  consideration ;  hni  for  defendant  to  impeach  h.  ^ 
..    12v  That  m  1625^  Wetherhead  gave  in  dl  the  stock  and  the 
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iSbbWUedxtBrmitihiu  own  name,  anddbe  {  wnidha«vl>b.  l««8. 
two  farms  in  plaintifis'  name;  and  they  f  £^•l6roofe«^•2.Y«.X^>ite. 
'  trore  so  set  m  the  list.     This  did  not  appear  to  have  been  ddne 
with  the  knowledge  or  assent  of  plaintifis,  and  could  not  be  coo^ 
^dered  as  any  evidence  of  property.  "^ 

13.  That  in  1826,  Wetherhead  gdive  in  all  die  property  oh  both 
farms  in  his  own  name;  but  the  lists  were  made  of  the  whole 
property ,real  and  personal,  to  Wetherhead  and  plaintifis  jointly. — 
.  It  seems  the  listers  did  not  consider  Wetherhea^s  list  as  evidence 
of  his  property.  And  if  the  list  of  1825  was  evidence,  that  of 
1826  was  also,  and  did  away  that  of  1825.  « 

Ai  to  the  acts  of  the  plaintiffs.  1.  That  plainti^  paid  the  lat 
on  Wetherhead^s  list  of  1825 — ^saying  they  did  not  know  npon 
what  it  was  niade.  This  proves  they  had  no  idea  it  was  madd 
on  his  property.  - 

2.  On  the  morning,  plaintiff  procured  a  pair  6f  four^year-btd 
^  eattle,  a  pair  of  three-year-old  steers,  and  four  or  five  yearlings 

to  be  driven  to  Brattlehotough.    These  were  shown  to  have  been 
purchased  by  the  bill  of  sale  of  17th  August,  1626. 

3.  That  a  few  days  prior  to  17th  August,  the  sheriff  bad  an 
execution  against  Wetherhead  for  about  $40,00,  and  spoke  to  bim 

.  near  plaintiffs'  bouse  about  paying  it.  The  object  of  this  was  to 
infer  that  plaintiffi^  were  informed  of  WetherhetuTs  being  in  debt* 
But  alone,  it  does  not  tend  to  prove  the  fact ;  and  if  it  did,  plaintifis 
were  also  creditors,  as  appears  by  the  oase^  and  might  secure 
their  debt  without  suit. 

4."  That  one  of  the  attaching  creditors,  in  presence  of  defend- 
ant, mlbrmed  Fessenden  they  had  attached  all  the  property  on  the 
farm,  and  requested  him  to  designate  his — and  that  he  claimed  th» 
whole  except  the  waggon  and  harness.  And  it  did  belong  to  bim, 
and  would  have  been  recovered,  had  not  the  principle  (^ fraud 

.  in  law  applied  to  a  part  of  the  case.  That  he  did  not  recognise 
the  application  of  this  principle,  is  no  evidence  of  fraud  in  fact. 
3.  The  defendant  further  requested  the  court  to  charge,  "That  if 
the  jury  should  find  some  of  said  property  in  possession  of  said 
Wethhead,  to  be  his  property,  but  so  mixed  with  the  property  of  the 
plaintifi  that  the  ofiBcer  on  due  enquby  coold  not  distinguish 
them,  theplaintifib  could  not  maintain  an  action  against  the  trfScer 
fer  taking  their  property  until  notice,and  a  demand  of  their  property.* 
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•    '  a. 

ffmdtmm^sih.  im.  y    1?v6nhiim  ease  k tppean tbai  4e  greiidi 

fiUfe»Mile^^.Tf.Ji3^.>  |wrt  oif  tbe  j»qperty  cin  tbefeimt  Wf 

Iboged  l»ibe4)l>iDlilti    That  H^e^Aerfteoif  wasodt  pre^nided  to  "be 

M  «5  owner  of  dielmiA — ^tbtit  do  applkadon  {nrior  to  die  atucbr 

nent  was  made  to  HMrook  tu  Ji^'bteMlai  to  hzm  in  wlial  car 

fBchy  b^  was  there*— lint  be  was  notoriousijr  a  tmnkrupt  wfaeo 

ie  weoc  tbere— one!  tbatbe  wasno  coaiiexibo^  or  ^btor  of  jplaiiy^ 

li^iMferehewedt  oo.   Pxomlbese&etstbe^flM^ca^presiimpr 

lioQ  was  tiiat  aO  rlie^propeiij  was  ito&rooh%;9iXiA  a  creditor 

>liaefaifl|^»  roost  do  it  at  the  peril  of  doing  away  tbtsflrestiRqitioiw 

olLdd  ifae ottly  way  io  wiacb  it  was  done,  as  toaay  part^was  by  tba 

jfiwieip^  ofi^o^JninEf.  iliispuitlllierdeleiidant  to  prore  an  actual 

^foMiasi  bjr  Wttkerikai.    Btoi  d»  jprincipfe  of  tfmfusUu  does  liot 

-Iqiply  fxk  the  case.    The  persoci  who  puts  Us  properily  in  ecmfiK 

^aionlottes  Ub  owi^*«biitiDtfais  case  it  isoomeDd^  he  AeA  gm 

^whole.    llie  priDd{^  of  OEN^/iimn  does  DOC  apply  to  cba^^^ 

\iMiA  in  dieir  mtare  are  eeaily  distinginsbab'b-*J9eat  cattle  are 

disUnguisheUe  hy  their  size,  age,  cblout,  and  oaturd  marks  ai^l 

"^wx;    Tlie  comoMju  cades  are  mooqf  and  grain*    llKou^in  anb 

^iMtiBf  k  haslieen  extenfded  to  articles  of  doitieatie  use«  where  from 

Ihe  nature  of  die  eaate,  and  of  die  use,  die  goods  couM  noibe  <fi»* 

;  liogtiished-— but  this  case  it  not  even  authority  i»  a  simiibr  case 

-  tere* 

-y  4.  %  the  charge  k  was  left  to  ^jury  to  find  what  were  the 
:  /eianitraets  between  |3lainti&  and  Weihetheai — and  it  must  now  be 
;  taken  tbai  they  ibmid  them  as  contended  for  by  plaintifis.  And 
^  ttis istobe  kept  in  vieir  in  tiie  investigation  of  the  wh(Je  case*— 
'  AnditisnotpereeiTedthat  anFjrofcjeetioocanheivadetathe  ccn* 
tfleiioh  drawn  from  diis  fact  by  the  cbarge. 

:t.  ^the  tlm^  refers  aD  the  evidence  df  ^^^mu^  ^^i^.^  tadie 

Juty.    They  3o  not  say  that  there  is  no  evidence — but  thai  <be 

'^urt  does  not  recoHect  soflScient  evidence  otjraud  infafft  $ore« 

•   qah«  reitiark  ;  but  refers  it  Io  the  recollection  of  the  juic^i^^aader 

rdie  di^Snition  given  o(jravi  in  fici^jsis  apffadt  to  thb  case*    ^a^ 

'  i^s'df  thi^kincl  arebene6cial  to  the  hnd^owner  wd  tenant ;  apd^^ 

o  jMnduet  of  parties  placed  in  diis  situa(km,wben  frem  the  Mcetaitgr 

rlt^tbe  case^  mutual  oonSdence  must  enisu  tndwbicl^pfe  chides 

litdiiiig  \9itaesses  on  every  occasieo»  is.no(  to  be  wfiniocab^i 
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l^ipiesd^a^i  «cnr  Ui%«tad,  upsn  tUs  lo^^ciiieb^afiM.  vifoiiiipilk 
c^liaiseoftliecoeuxu^^iejpir^  ^  iMuv^fusalipdiafgfi^^MK 
jested  fcjr  tb&'defeadwtV  <?0Q^4*     Tbe  ddm4am]Mi|iRi««r. 

'tnent  fi^liss diAd;.  ^fhefiicis  vtMiy^^d  «9>  l*»  |ivqiF«4^ag^)hii^ 
sides,  vtA  wldcb  iv^  iMje^if  in  d||»r'<r)Macter4»4MBt,>jb|^p^ 

igr  migfatbeMlttMiiqipeiPi«{4^caa»i^^  «*  «t  ftKliDvAbb 

'      Tfa^4MM«Mf^4ie.dM^il4M^e6«^^ 
i^nfcirttoyiifpM!^    ^h9;i(ia9««fimd.b3rll»<sMt.        -     iy 
tbut  pra|^a%  it  i^ra^  Bfiaiao  1^ 
for  A^ pmpieii^ii     i|  ty  thh  ia  tpe>i  i^ifrnfmAj  wt^UtiAm 

*  iDtD.  Adr  edic)miKQ  pmessMMi^  Mdi  TBriiiofa  ««  «f  itftMherily 
C«in^t;  (of  m^  laitriMmi  ^liwUMer  bo  fkiNiiipwffiattAmAv^. 

#4imf#bfl>i9liic]^te  pMici^  liiMfd  tipoo  tfiw  owo  fkmm  isk 

c«|t,4witt}aiMimMith0dttfadhHi,iv^^ 

*  1^  t^  F^|M<3riW  wtoihii  it  mo  fpvM  to  dimyiriteomo 
'    >#  friy»  WrfAiit*j#i^  limm  dobio»|  andt  litetbiliytttiwydiBto 

-  wooiiot«h«red«afl!modl7i«.  .    ;     :.      ^ 
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wtBaham,  Feb.  1828.   }     If  by    this    IS  mtendcd  that   (K^oper^ 

HotbroQk  JXts,  Ht/de,S  ^  ^^^^  ®^®^  ^^^  Wetherhead'Sf  and 
wbicb  was  attached  by  the  defendant,  and  is  embraced  ia 
the  present  suit,  the  refusal  to  charge  in  that  precise  form 
was  correct;  for  more  than  tliat,  in  favor  of  the  defendant,  was 
comprised  in  that  part  of  the  charge  which  secured  to  the  defend- 
ant all  the  property  he  had  attached,  which  had  ever  belonged  U> 
Wetherhead;  and  this,  notwithstanding  any  conveyance  by  him  to 
the  plaintiffs,  imless  there  had  been  a  visible  change  of  possesion 
before  the  attachment.  And  here  it  should  be  recollected  the 
c«^e^  shows  that  none  was  attached  by  the  defendant  which  had 
•vefpassed  from  Wetherhead  into  the  possession  of  the  plaintiffi. 
The  defendant  also  requested  thft  court  to  instruct  the  jury, 
tiiftt  the  acts  and  doings  of  the  plaintiffs  were  evidence  of  fraud 
against  creditors.  This  was  refused  by  the  court. 
•  Upon  a  general,  without  a  particular,  view  of  the  case,  this  re- 
fusal would  appear  erroneous,  because  there  is  testimony  of  such 
a  cbaracier  with  regard  to  some  of  the  property  in  controversy. 
Yet  the  defendant  is  not  injured  by  this  refusal ;  for  if  such  in- 
altuetions  had  been  given,  they  would  have  been  applicable  only 
to  tb^  property  which  was  secured  to  the  defendant  by  that 
part  of  the  charge  which  pointed  out  the  fraud  in  law.  This 
f  robably  led  (o  the  maccuracy  of  expression  in  die  charge.  The 
couit;;  having  given  the  defendant  all  the  property  he  had  attached, 
that  was  ever  owned  by  Wetherhead^  upon  the  principle  that  no 
aale  -to-dbe  plaintiffs  had  become  complete  by  a  visible  change  of 
poss^sflioo,  say  they  recollect  no  evidence  of  fraud  in  fact  that  re- 
quires any  remarks  from  the  court.  This  would  have  been  in* 
€orrect,ifapplicable  to  that  property  which  yet  remained  in  pos- 
session of  Wetherhead^  after  bills  of  sale  of  the  same  to  the  plain- 
tifis*  It's  thus  remaming  in  bis  possession,  and  the  circumstances  of 
the  bills  of  sale,  and  part  of  the  purchase  money  placed  to  account, 
might  ha^e  been  proper  to  have  been  left  to  the  jury  as  evidence  of 
fraud)  with  regard  to  that  property,  if  a  more  direct  and  sure 
course,  and  one  sanctioned  by  the  repeated  decisions  of  this  court, 
bad  not  already  taken  in  favor  of  the  defendant.  And  surely,  af- 
ter ail  tins,  no  further  remarks  were  necessary  from  the  court. 
Yet  llirou^  fear -of  some  forgetfulness  or  inattention  of  the  court. 
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the  jury  were  directed  to  give  full  weight*  (  windham  Feb.  18«8. 
to  any  such  evidence  recollected  by  .them ;  (  Holbrook  ttal,  ts  JHy4«^ 
and  were   correcdy    instructed  in     what  fraud  in  Jact   roust, 
consist,  as   applicable  to  this  case,  to  wit,  the  plaintiffs    get--^ 
ting  into  their  custody,  and  claiming  to   own,  the  property  that 
really  belonged  to  Wetherhead,   with  intent  to  keep  it  from  bis, 
creditors.     It  would  have  been  incorrect  for  the  court  to  have  au*^ 
thorized  the  jury,  from  any  testimony  tliere  was  before  them,,  to 
find  for  the  defendant,  with  regard  to  any  of  the  property  clajm^d;. 
that  never  did  belong  to  Wetherhead.      There  was  no  testii^opy. 
that  the  plaintifls  knew  oi' Weiherhead^s  ind^btednesss,  till  a  feis[, 
days  prior  to  their  taking  home  (Le  steers  and  yearlings,  whiph,- 
was  shortly  before   the  attachment  of  the  defendant*      Th^ir, 
knowledge  then  seemed   only  of  an   execution  of  about  for- 
ty dollars.     If  the  defendant,   or  the  creditors  of,  TVetherheadt. 
would  chim  to  hold  the   properly  which  was  transferred  frgm. 
Wetfterhead  to  the  plaintiffs,  and  had  gone  into  the  pgssQssioo  of 
the  plaintiffs,  their  way  would  have  bee»  to  haye  attached  that  ve- 
ry property,  and  then  disputed  the  validity  of  ihfi,  saJQ.     BHt.fJb;^ 
dispute  could  not  arise  upon  a  litigation  about  other  prpp^tft 
which  never  was  owned  by  fVetherhead.     No  testimony  coiJld  ar, 
▼ail  the  defendant  to  hold,as  belonging  to  ^yetherhead^  thaLpfOfH 
erty  put  on  to  the  farm  by  the  plaintiffs,  which  comes  short  o£ 
showing  It  ti-ansferred  to  Wetkerheadf  and  no  pretence  ofthiskijQ4 
is  favored  by  the  testimony  in  the  case.,    The.  case  of  Danog^^ 
YS.  Trask,  cited  by  the  defendant's  counsel^  turned  upon  tbe.poiDt 
that  the  debtor  owned  the  property  attached.     AU  th^  right  wof^ 
others  had  in  it  was  merely  in  trust  for  the,  debtor. 

The  defendant  further  urges  thatthe  plaintiffs  have  suffered  .ti)|t. 
property  in  question  lobe  so  mixed  with  ihatof  fVeiherhead disooito 
be  distinguished  on  reasonable  enquiry,  and,  therefore,  they  have 
no  right  to  claim  it, without  first  giving  notice  which  was  .tbeir;»,^nd 
making  demand.  The  court  refused  on. revest,  so  tp  ins^rilptiJtbQ 
jury.  And  this  court  approve  of  that  refusal.  The  defeodam  re^ 
lies  upon  the  case  in  7  Mass.  Rep.  123.  The  doctrme  of  that 
case  is  applicable  only  to  such  property  as  contain  no  naiur* 
al  or  artificial  marks  by  which  it  can  be  dbtinguisbe4«..  hi 
that  casei  the  property  was  the  furniture  about  the  bouse,  wheri^ 
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BW&fMk  efufc  w.  fi9<^. )  store„genfBwlly,  iCipiwd  witb,pth(ersoi;  Oc^ 
Itind,  ca'nnpl  6e'  easilj.  d]>tinguishe(L  Qut  (S0(  so  of  eafljo..  Tb^f  ^Hjl. 
not  80  siinihr  in  their  appearance  as  tp  cheater  UQcertaipty  b:  tbl9, 
teinds  ortliose  who  have  knowa  tbem.  The  deftodain  nM^ 
haire  learnt  from  those  who  sold  any  pC  th^se.  tp  JVetherhefiui,, 
Ihdeed,  the  same  ivrtnesses  who  woujl4.  ai4  U^  Pn<  triiji^  Q0u)4, 
direct  hirQ  before  he  attached. 

.  Tiye,  deiendaat  objects  to  a  part  of  the  charge  as  oonsl^-^ 
ilig  of  abstract  principles,  wjthoiit  applying  them  to  the  o^e  j 
«iid,(nie!3  the  case  ofMatw  vs.  SUvery  where  such  a  coucs^is 
deen^ed  incorrect.  This  objection  is  founc}  by  reading  the 
^dharge  ih  detached  parts  only ;  when  reading^  the  whole,  reQ)or6s 
the  difficulty.  ^An.iision  is  made  to  tlie  d^signalion  of  the  jrttud 
M  Inw :  bu^  t.he  observation^  upon  that  head  are.  mtmediataiy 
applied,  and  the  property  named,  which  the:  jury  might probabljr 
'Consider  within  ffiat  principle. 

*I1ie  defendant  urges  the  hardlship  that  the  creditors  shotril^ 

lbS6 their  debts  against  TFhtherhead.     Possibly  there  may^be 

dome  other  remedy  in  case  of  any  equhy.    Purihg  thl^  years  tk^ 

[WUhirh^i  hired  the  farms  at  a  given  rent,  there  is  no  mora  V* 

'fjmty  agahuit  die  plaintiflb  than  against  any  o^her  persons,    Pu#- 

^iiig  the  years  hi  which   IFelfti»'Aeacf  was  a  hh*ed  tpan  of  die  pTaiiH 

'tiSs,  as  they  themselves  avow,  possibly  they  might  be  holden  to 

pay  for  lh6  salt  to  give  the  catde  on  the  farm,  and  perhaps  othfr 

"Alngi  of  that  chalracter.    Of  this,  how^T^r,  we  risk  no  opbiott.-^ 

^be  circumstances  of  sucJi  claims  but  partjaOy  appear  oAtbe  trial 

drdin  cause. 

'  Upon  the  whole,,  the  Court  consider  tbe  verdkt  correct  in 
'  Wiretlds'to  the  ftt^t^  discb^ed  in  the  case,  and  no  correct  cbai!g;a 
'  mtrdld  produce  a  diffdrent  verdict.  The  judgpient  of  the  Coiurij: 
'^^Durt  k  affirmed  with  cpst. 

ESftfitt^tbft  pfadttliffil. 
'  '■J^ r^ mdp.  l|»I^,  %  dtfendant. 


---«;('*:.•]  .w 
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;n>«t »  cttav^yanca  to  «  mtn,  bis  hela  9twd  nulga^fjo  Itn^  M!>^^  M^^^^  "f^ 

«Mter  rujih  creates  a  fee  simple. 

•«  ■       •        '    •    .     •        J 

That  •  writins  wbich  w«s'probablj  intandad  «s  Ih  i«coarf9R^iMlb»bttt  if  tm^i; 
td  or  acknowledged,  iswbol!/ iuoperatire. 

SVit it  ianroiifoiis  to  r^ct  evldenoe  of   b^aaeb  Af  «6iidii«(«i  «m1  Hfc^itfWf 
ment  of  lessee,  if  offered  in  connection  witbproof  of  reentry  for  condition  bvf- 

'n«i<a It^  apon ti!iihe  tif^,*tkU  Mi in^/etU  ^tmdib  UM^otk  )(arf]iil« 
-    'hir  dascri|>tioa,is  toid. 

*^  •  •'      "ft 

'  IThis  was  an  action  of  ejectment  tor  a  traet  of  land  m  Bro^ 
rilAoro\  tried  upon  the  general  issue  in  the  Coun^  Court,  where 
Hbe  following  exceptions  were  albwedi  which  exhibit  the  spe^ 
lions  raised  beforb  the  court. 

^  *'tfindhcm  County  Courts  September 'Term^lQ27.  ^ 

'^'In  this  case  it  was  admitted  by  theperties,  that  Jofio^Aan  Burt^ 

^previous  to  the  9th  day  of  August,  one  thousand  eight  hundred 

^pd  nineteen^  was  seised  in  fee  simple  of  die  land  described  in  ib^ 

jdaintiflfs  declaration.    On  the  same  9th  df^  .of  Aiifpjalf  ibe  foSA 

,^Qndihan  made  and  executed  jto  lErastus  Buri^  his  beura  and  a»- 

1ugns,tilease  of  said  premises,  to  hold  as  long  as  wood^om  and 

Imiier  runs,  under  certain  conditions,  Sec.  which  said  lease  is  made 

a  part  of  this  case,  and  which  lease  was  duly  signed  ,1  sesil.ed,  and 

.  ad^nowledged,  by  the  said  Jonathan^  and  also  recorded.  -  After 

this,  the  said  Jonathan  and  Erasius^  on  tbe  6ih  dajr  of  Aupisily 

1825,  signed  upon  the  margin  of  the  record  of  said  lease,  a  cm- 

tain  writing,  not  under  seal,  wbich  is  also  made  a  part  of  this  caap* 

/(ki  the  iSdi  day  of  September,  1825, .  the  plaintiff^   fftiy  Am^ 

^jaUached  said  premises  Qn  a  suit  in  hisiavor  against  said  £r/9<^j 

-,<m  wbicli  he  recovered  Judgment)^  .and  sQt  ctfsaid  premises  ^.||» 

execution,  as  will  appear  by  certified, copies  of  tbe  recovd  ^^ 

judgmient,  levy,  and  other  proceedings  ia^saidjuiitjind.wj^f^  are 

also  made  a  part  of  thisjc^^  ..  .ThcV;djafeodf Dti^uglgjif^ 

dence  to  prove  that  the  said  JErasius  neglected  to  fulfil  and  fer- 

iform  the  conditions  and  stipulations  in  said  lease  mentioBediil)*- 

tore  the  aforesaid  6th  day  of  August,  1825,  when  said  wriliac  Wm 

signed  by  the  parties  on  the  mai^n  of  the  record -of  nid  Ie0i9^ 

and  ialso  offered  to  show  that  ever  snnce  the  aforesaid  writing  the: 
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ytMkmrM^Am^  )  sfkii  Ermtu$  hat  abaodoned  4be^  pfem- 
.  vfrmt  fTBuri  t/  <»i-    )  iws»  «»d  tottJly  neglected  to  keep  and  per- 
.  ibrm  any  or  die  aforesaid  coadhions  and  stipulations  in  tbe  saide 
r  lease  coDtaioed;  which  said  evidence,' so  ofiered,  was  objectiSd 
.'to  by  tbe  plaintiff^  and  the  court  rejected  the  same.    The  de- 
fendants then   requested  the   court'to  charge  the  jury — ^tbat  the 
plaiotJffought  not  to  maintain  this  action  against'the  defendants— 
and  also  that  the  writing  signed  by  the  parties  on  the  margin*  of 
tbe  record  of  said  lease,  is  a  good  and  sufficient  surrender  and 
discharge  of  tbe  right  and  title  of  the  said  Erastw  to  the  afer^- 
^d  premises,  and  sufficient  to  revest  the  same  in  the  said  Jbnf* 
ihauy  his  heirs,  and  assigns.      But  the  court  did  charge  tbe  juiy 
.^t  the  plaintiff  ought  to  have  and  maintain  tliis  action  against  tbe 
<.defendants,if  they  should  find  the  said  several  papers  to  be  genu- 
ine.    And  they  did   further  charge   the  jury,  that  the  aforeme4- 
jUoned  writing   was  not  a  good  and  sufficient  surrender  aa<}  dis- 
cbarge of  the  right  and  title  of  the  said  Erasius  to  die  aforeaakl 
premises,  nor  sufficient  to  revest  the  same  in  the  said  Jonathan^ 
his  heirs,  or  assigns*    To  all  which  decisions  and  charge,  and  19- 
fusal  to  charge,  the  defendants  on  said  trial  excepted,  and  moved 
^that  their  said  excepuonsbe  allowed,  and  that  tlie  same  pads  to 
tbe  Supreme  Court  for  a  final  determination,  and  that  execvtiop 
,jb(e  stayed.*' 

It  was  agreed  by  tbe  parties,  as  an  amendment  of  the  case,  that 

^ioddari  was  in  possession  when  the  suit  was  brought. 

^ .  The  condidons  of  the  case,  above  referred  to,  are  long  and  par- 

^^Qular.   .  Erasius  was  to  support  said  Jonathan  and  bis  wife,  du^ 

ing  life,.describiAg  bow ;  also  furnish  a  cow  and  horse  3  alsosup- 

jport  his  brother,  BoUis^  in  a  way  particularly  pointed  out  in  aaid 

iakse}  also  bis  sister^  Abigail^  for  a  time.     And,  on  said  JSro^W 

Delect  to  perfoxxn  all  these  things,  said  lease  to  be  void,  and  tE^e 

Restate  to  revert  to  said  Jonathan*    But  on  performance,  }ie  ii 

fo  I^ave  and  bold,  as  long  as  toood  grows  and  toater  runs^         ,  ij 

^    Szii  wdting  upon  tbe  margin  of  tl|e  record.was  as  fplbws .:  .> 

"  KocMif  all  m^n .  by.  these  presents,  that  we  JoncUhan  Bwi  nA 

^  Uriuiui  Burt^  parties  to  this  lease  hereto  apneied,  bav(^^  an^ 

^  berebj  dp  release,  discharge,  and  e^ponerate  each  other,  ifotti 

••  an  and  every  condition,  provision,  stipulation,  or  agreement 
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**  WeiD  Ac  ibfosia  OQiMioedf  Md  hctrebf  (  WhRBmm,  m>.  ists. 
y  ^acb  of  us  to  the  oth^r  quit  claip  aU  our  /  jmi  TtTTtcr/  et  ^ 
*^  right,  title,  iQterest  or   demand  io,  or  unto  said  cotiditions,  pro*^ 
^  viaioo«,.or  agreements,  therein  oont«ined,  hereby  acknowledging 
**  each  other  tp  be  mutually  and  completely  discharged  to  aD 
*^  intents  and  purposes.    Done  this  6th  day  of  August,  1825. 
♦*  Witness  our  hands,  "  Jonathan  Bukt.  I 

"  Erastcs  Bubt.'* 

Sn^e  I^  of  the  execudoa  was  ttn-eicceptiooable,  except  that 
the  officer's  description  was  as  follows  :  to  wit,  ^^  I  did  levy  the 
^4  writ  of  e^tecution  on  all  the  within  named  Erastus  Burfs  right, 
title  $ted  interest  in  and  unto  a  certain  tract  or  parcel  of  land^  &c. 
cteacribad  as  follows :"  Then,  that  it  is  the  same  land  contamed  la 
oud  ]eato*-Tben  gives  a  description  of  the  land  by  metes  and 
IbfMunds* 

'    Afterwards,  speakiipg  of  what  was  appraised,  the  return  3ays 
-«*jq»f^tai9ed  the  pk-eroi^s." 

W.  C  Bradley^  for  the  drfendants.  The  defendants  cooteni, 
lliat  at  die  very  tim^  of  die  entry  on  the  record,  the  lease  had  eX' 
expired  and  terminated. 

I.  By  avoidance.  1  •  By  tfae.liea3e,in  case  of  failure  of  performance 
Ob  the  part  of  the  lessee,  *'  the  lease  was  to  cease,  to  be  void,  and 
of  DO  effect — and  the  estate  of  the  lessee  to  cease  and  detei^ite 
Id  attiiftents  and  purposes,  notwithstanding  any  thing  dierein  con- 
tained to  the  contrary.''  ?.  The  case  finds,  ''  that  before  m^ 
6cb  day  of  Aiigust,the  lessee  had  neglected  to  perform  tfie  con- 
ditions and  stipulations  of  $aid  lease."  The  first  distinetion  is  be* 
tween  a  lease  void  and  voidable,  ji  hate  for  yearSf  to  be  voicf  on 
BSD  performance  of  a  collateral  thing,- becomes  so,  if  tneibibg'la 
*dt  performed.— 1  Jokn^i.  266.-<-(7o.  Lit.  214.  b.—Shcp.  ToucL 
151.— Id.  163.— 3  Co.  Rep.  64,*.— 2  Com.  Big.  352, 8^  6,  95, 
^--^06,  46,  6.— V,b(Avev«r,  the  remedy  by  entry  is  stipulated,!^ 
the  lease,  dien  it  is  n6t  Void  but  voidable.— S&ep.  Touch.  Vsf.^ 
€o^LU.2l5j  a.---Com.  Dig.  S6ii,[tii.  Con^imy  "Sp  too 
k  ea»  of  rent,  wbe^  party  has  temedy  by  distress.  ]But  a  ^off 
for  Z|^,to  be  void  on  non  performance^  not  so- witfadttt'^try^^ 

iher%  voidftble.    But  a  limitation  of  an  estate  lorlifi 
pp  •  •  •   -  ' 
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«(H5  CASES  IN  THE  SUPREME  COURT, 

Wmdham,  Feb.  tsw. )  deiermihesltnjrtthout  cntiyi  and  oftm  it  is 
jMi^ft:  But^  HaU  )  difficult  ]to  distinguish  a  limitatioD  ^m  a  cof^ 
d^qo*— S^ej).  ToucA.  121»  But  entiy  is  dispensed  wttb  io!.,U^ 
fqUowitig  cases ;  1*  When  the  lesssor  cannot  come  upon  th?  WqQ| 
fnd  than  he  must  claim.  2.  When  from  the  nature  of  estate,€ftir 
try  and  claim  would  defeat  other  interests.  3.  When  lessor  is  i^ 
ppssessioo  himselfl  ' 

....)I.  The  forfeiture^was  not  wfiivtd.  After  an  estate  has  beep 
ptk^  fuUy  determined  for  forfeiture,  it  cannot^  afterwards  b^ 
l^aived,  because  it  has  passed  into  the  lessor ,-^Coin,  Dig.  35.6^ 
fr-t  Bat.,  4i>.  220,221;  Therefore,  the  defendants  conienil 
thai  u^  this  case  the  estate  was  ended  by  the  failure  of  lesjr^ 
$M^.had'dpteriniaed|  and  that  no  entry  was  necessary-— That  ^ 
it  would  have  been  necessary  otherwise,  yet,  from  the  case  ^ 
If^ssor  i^hali  be  deemed  to  have  been  in  possession,  and  soothe 
^tiy;  dispensed  with — and  that  the  release,  being  of.  the  oqvf* 
]p(^9|4,  created^  or  continued  no  estate,  but  only  relinquished  the 
JOghts  of  actioo.    Besides,  it  was  not  under  seal.-— SA«p.  Ttm^* 

j^  in.  There  was  not  even  an  equity  remaining  in  the  lessee.-^ 
^This  is  not  a  mortgage  which,  stricdy  speaking,  is  for  payment  it 
^r^neyonly. — bWo^i.  C<mrey.543.  Norisitaconditionforwladi 
equity]  will  relieve  die  lessee.-"— 4  Ww>d.  245,  n.-^9.  Mo4.  \\^* 
l^or  do  the  statutes  create  an  equity,  for  they  apply  only  in  cases 
.  yd^il^  tb(|re  is  a  sum  due  in  equity.— 5^a^  f*  80,  «•  76,  or  i^ 
ilK^n  payment  i>f  xem. — Stat.  p.  109,  ».  2. 
*r  oIW  The  levy 'of  the  plaintiff  by  which  they  pretend  title,is*de- 
fective.  \\  do^  no|  jtell  the  feature  of  the  estate  levied  upon, 
jysli^anrigbittitlei  ()^.  which  are  not,assuch,proper.subjectsoCJevy. 
-Si' r^fci^  to^qnptiier  record.— 9  Mas9*  94.  Tbere  is  tiot,.  th^]5- 
nJbfre^h?i  certainty  required  by  law.— 4  Co,  74. — 2  Lev.  121.-11 
ilfysf,  1«5.— 8  T.  R.  1 1 3,  124. 

cv;*  fhelpiffir  th^  plaintiff.     The  plaintiff  claims  a. right  io.tno 

o|Kk$se8|si({n,  of  the  premises  by  virtue  of  the  ]evy  of  a  writ  ofex^K 

^utiojp  Ufigist  one  Erastus  Burt.  ^  The  defendants  are  in  posses* 

Sion  of  the  premises.     There  is  no  error  in  the  decision  ^od 

..^f^ft4rftbe<}pnrtin^this.i?a?e^ .^       ,,;.,' 

i.i'  fk^Ui  i- Jii^^  SRWey»ncepf  Jona.  Burt  to  £.  Bttif  pfthe 
>-A&  ofi^bguitv  iiS|i)i,i^4V8^mjPCGf  ^9^  /j^f  4;ierm, Jt>ut  .is  a  de^ 
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dlsaping  Oie  v^tiole  estatelo'lee,  &rf  hiu^,  <  Wto4i.a.H  AU.XWk 
^ereforcjlbe  reconveyed'bjr  ileedi  with.&e  }   Armt^^.BurtttHi:' 
legal  reqmsiteg  and  formalities.— *^c«;"  Com.  Sthi.  167,    iifdi 
]f.~A  lease  Is  the  conveyance  of  "^the  use  'of  Idnds  for    Bft^  ^ 
fcr  years,*  or   at  will.'     It  must' te" of  a  less  tertn  than  ih^ 
lessor  has  in  the  premises ;    for  if  it  is  of  the  whole  estdte,it  is  afi 
issignment.-:— 1  Sw.  Dig.    I3l.— This  instrument  conveys  the 
whole  estate  to  the  grantee,  his  heirs  and  assigns.     It  ift,iherefof<H 
in  estate  in  fee  simple.  '  NbW',  fl  condition  annexed  to  an  estdia 
iii  fee  simple,  that  the  tenant  shall  not  aKen\  h  void,  as  repb^^nt ' 
to  the  pature  of  the  Estate.      For  a  pov^e^  of  alien'ation  is  ail  illcU 
'4)enf  inseparably  annexed  to  an  estalein'fee  simtfte.-^l  3i0,  Dlgi 

'^i:^f:ii.6-i.;  '^  ■■  ••.■•■  /, >': 

^'\  Secoifify.  But  if  this  were  not  an  estate  in  fee,  m  ihe  hahds^^ 
iSriuius'Burt'^  but  merely  a  lease  of  a  term,  sucH  estate  as  he  hVIk 

''may  he  taken  in  execation,  and  such  taking  iviff  be  no  alienatfM. 
The  common  law  always  looks  nearly  bto  these  cohdtfions,  co¥^ 
nants,  or  provisos,  &c.    devising  the  term — dying  intestate^^l^ib 

Testate  taKen  on  execution ,apd  the  like/  The  rule  on  the  sntgect 
18,'  that  none  pf  these  amount  to  an  assignment,  or  iivas  a'brea^ 

'of  thV  coodltloii;— 3  Wa.Rl  ^34.— 2  B.  R.  766.— 8'T.  «:  57. 
—And  this  rule  cannot  prejudice  Jonaihiin  Burt  at'aH,  for  be6tf& 
upon  this  instrument  a  three  foW  remedy.      I.'  From  privity  4f 

'estate,  he  may  distrain  at  common  law.  .3.*  He  may'bave  bisint- 
6pn  of  debt  against  E.  Burt,  3.  He  may  bring  ^is  bill  aind  htt^ 
his  reasonable  support  decreed  him,  or  in  default  iliere6p,'obt^  a 
decree  of  forfeiture  against  jthe  deed!— 3.  Wtl.R.  23^.  ^ 

'  *  ^Thirdly.  The  margmal  meraorandnm  oii  the  i^ecord  bf  ttfe 
deed  from  Jona.  to  E.'Buri^  is  void,  so  fjir  as  it  attettipts  a  "fedft- 
▼eyance  ot  the  estate ;  t^ecause  the  estate  of  Erastus  Burt  il'  in 
estate  in  fee,'  and  can  only  be  reconveyed  by  deed.— Slaf.  flJ?, 
irec.  5. — 'Ot\  if  it  be  Viewed  as  the  reassignment  of  a  lease  t^  the 
lessee,  it  is  ilbr'more  than  one  year,  and,  therefore,  toid,  becaaie 

rhothy  deed,  and  not  acknowledged  and  recorded .-^Sfo*.  1TI.«^— 

^fiutV^   "•        •''   '   ^'    '.-.^    :f:- 
'    FaurtMy.    This  marginal  memorandum  does  thi  at  tem{i(  "kV^* 

j^nveyahc^  of  the  estate ;  t)ut  {Carports  nothbg  mbre  thaA  a  kSn^ 

''4^ishm0nt  or  diacharge  dP  per9Qml  cdreaaota,  m  i'l*^J4mki  BiH 
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WHtoitonit  >eb;  l<f^.)  ^bcbar^  JB.  BuH  from  die  eiptesttdA' 

4rviM^,Aifietia>  )  coDditioD9ji  SQch  03  ixiaintenance,  bcl  anil 
Una  4e$trCiYii  thosd  cofiditi(ms.'^--3  Cofl^«  Dig.  13^^  ^.  fofuK- 
<i(Hii  (^.}*^jB.  Burl  discharges  J^.  Btfri  of  hb  implied  cosrepaata 
id  9fLid  deed|  arising  froia  the  words  *'  demise  and  grant"  therein 
eoptaloed  ;  for  these  words  raise  a  covenant  in  law,  by  which 
JS.  Burt  might  maintain  his  actioa  of  covenant  against  Jl  6urif^ 
tiie  les^r,  if  evicted  by  lawful  tide^-^l  Stp.  Dig.  d55. 

F^thly.  If  a  written  conveyance,  without  deed,  wiU  nqtefleet 
a<tecof?ye7aQceofthisqstate,inuohie39  wilt  anyvolpnurjiurrefr;^' 
der,  without  writing,  effect  it,  no(twithsta,pding  *ny  ]>reteiidej' 
bfeaehes  of  conditioR.  It  is  an  attempt  that  the  statute  is  des\gn-»  ^ 
etf'to  defeat.  The  creditors  of  £•  Biurt  have  the  nght  tpfaaye/ 
die)  prei^ended  breaches  of  condition  invesdgated  by  a  legal  :^^ 
bCtnal }  and  if  broken,  they  have  the  right,as  ^.  Burt  would  ha^. 
to  redeem,  the  estate,  dnd  secure  tlieir  interest,  by  paying  areft^; 
sonable  conipensation  iti  equity,  A  deed  cannot  be»  dbcbargedor. 
revoked  by  parol — PM.  Ev.  444. — ^Th^  evidence  ofiered,  there-/ 
i(>re,was  properly  rejected* 

Sixthly.  The  marginal  writing  of  the  6th  of  August,  lS^5,.didi 
ndleffecta  surrendet pf  the  estate  of  £.  Surtto  J,  Btirt.mi'bl^ 
h^irs,  be»     1.  Because  a  surrender  istbe  resignation  o^a  parjSc* 
olar  estate,  for  life,  or  for  years,  to  bi^  in  die  immediate  reversion,  * 
or  remainder  J"*- Co*  Z^Sf.  338,  n,  and  this  by  the  comnibniaw 
Might  be  niade  without  deed  or  livery.— rCo*  i.  336  a^ — i  Rol. 
^96. — ^Btttbjf  the  *<a^2d   Car.  A  3,  "no  lease,    estate    orin-/ 
terest,  be.  shall  be  s^^reodered,  &c.  unless  by  deed,''  ^. — 6iti: 
C<M(^.  .p^.  tit.  surreniJer  (C.)  314. — Our  statutes,,  we  liave  seen, 
are  also  to  the  same  efiect. — 167,  l?3.-^2.By  thecoriimop.kfr: 
also.,  an  estate  whif  h  lay  in  gra^t,  and  could  not  be  cr^crledf  without ' 
deed,  could  not  b^  surrendered  without  deed. — Co.  Lit  338,  n. 
The  estate  of  E.  ^tjrf,  therefore,  wit  c6uld  not ihe  created m\hr  • 
otit  deed,  under  the  operaiion  of  our  taw;?,  sp  evei  bjf  tW  priaci* 
gle  of  the  old  cismiripn  law,  oper^tibg  iipon  our  s^atute-nupde  ot 
conveyancing  it  could  not  have  been  surrend-ered  wiiliout  defxL 

Lastly.  A  vohmtBcy  eonveyance,  or  rea^aigRpiientoC  d^e^esr' 
tfjf^froin  £.  fiicrt  to  bi&  &]ber»  yr^hpi^  caosideoitioni  would  ba^ 
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ba^Ri  v^  «s^li8aiiificredilorse-*".SS^^.  171,  ■(  ww^nw  f eb*  189?^ 
«fC«i4k-^USd  ft;gert6ral'priiScipl^,  tWno  ()^rm$,yJj^eiaf^ 
is)^  Kfis  such  powet  over  his  owq  propen/,  tbdt  V  ^^  di^^e* 
of  it  io  defeat  bk  creditor^j  Ohtess  .Ipr  coosWeratioti ;  ftntl  tbd- 
salUit<^  impute^  a  constnidtive  fraufl  irresistibly  concldsivd.ib  fa^ 
vtfr  of  hi^nafide  creditors,  against  ©ere  gratukoMS.conv6}'^ce«J«— i* 

HuTCHiK^oi^  J.  delivered  the  OfAoIob  of  the  c6urt.     The/ 
pliiriti^'s  titi^,  being  by  virtue  of  a  levy  bf  an  escecutiod  in  bi^  fit-' 
voc  against  one  Erasius  Burt^  the  gr^at  questions  that  arisfr  ate^ 
^drtieiher  Erftsiui  had  Ptoy  title  that  ^uld  pass  by  levy  ?  and  wb^Sr-^. 
er  this  levy  i^  sufiicient  tQ  vest  th^t  title   in  tlie   plaind^?    ^fi 


^  aQQved  shows  the  iide  tp  the   preipii^.  once  in  Jb'ml!hi$(^^ 

purtj  the  deiendaiU>  and  al^,  thai,  whatever  tlU^  Krustui,  ]6U^^ 
K«d  Vt  die  time  of  the  leyy,  he  .derived  froiii9^id\J4}nqtkan^h^\ 
viftiie  of  the  lease  referred  to  in  thp  case, 

rlTjpon  the  fiial  at  the  county  court .  the  counsel  fpr  pie,4fnMS,^r 
ftpt  rested  their  defence  princip^dly  upon  jh^  ivrjtjng  Signi^d  {i^^t 
said  Jonattidn  and  Er^tus  In  the  margin  of  th^,  recocd  oti^i 
IfniBf  This  was  relied  upon  as  a  surrender  by  Eriistus, of  ih^ 
kaflfl^aad  all  his  interest  derived  from  it,  to  said  JonaikofiJVfe  are': 
now  cajled  to  decide  the  legal  efiect  of  that  writing,  Bnt  Ae, : 
natqre  ofthe  Jesise  must  be  first  understood. 

The  lease  is  not  a  lease  for  years  merely  ;  but  conveys,  a  |>r6^' .^ 
ent  fee,  determinable  upon'  the  non-perforipapce^  by  Erastuf,  of. 
die  conditions  and  duties  named  in  the  lease  qo  bid  part  lo  b^  p^t^i 
iotftned.  It  has  dm  formalities  of  a  deed,  signed,  sealed,  witpesf^. 
ed  and  recorded.  It  runs  to liim, his  heir3j anda&isigas ;  and cbii-^ 
tiiiues  so  long  as  wood  grows  and  water  rwns.  Tliose  terms  ex*  ^ 
toiul  as  fully  .beyond  the  use  of  landi,  as  the  (ertn  foreber,        ^  ..'^ 

^ut  tiiis  title  was  to  cease^and  the  land  devest  in  JoiiaiAan^up' ^^ 
on  the  failure  of  2^ra^^us  to  perform  the  stipulations  on  bis  p&iHtj' 
^St^t'^bat  aiioidd  be  tbe  effect|.iipon  tjiis  leasQ,of  thewritinjgin. 
^  ngtarap  of  the  r^co/d,ijgned.  by  the  parties  to  the  lease  ? 

It  prooably  is  not  what  wak  intended  by  the  parties.  Jtisjioi, 
i^QORVtyapc^,  bfic^  of  tbe-estate,  fa?  it  has  no  seal^  Bor  acknq#N 
edgooent^  Nor  ean  it  be  a  disebafge  ojf  t|ie  Goir(^i^U2i8  olEraiir^^ 
U»  it^  cp|itii»ns  no  consideration.  .  None  is  pretended  but  ihutyal- 


Digitized  by 


Google 


Hi'  a,7  ?lASEg  IN  T1|E  SUPREME  COURt    .  ,(.  ^^ 

iKiiyltiAimFfbH  1988.1  Bhf;  imdtfiat  ^es  tiot exist.  I^othincyiiii 
jltoWft.J9i^c^4f.  \  sesiOris  didcharged^from  £ra«^tff  to  /on*^ 
<tf/bin»  k^'Mand  as  *  ednsideration  for  the  discbaree  o(J(mathan*3 
claim  OD  the  covenants  of  Sra^^us.  This  writings  as  it  now,f^p* 
^ears,  must  be  wliolly  inoperative.  It  can  neither  be  a  surrender 
Uor  discharge  of  the  title  of  Erattus,  nor  discharge  of  his  cov- 
efctrtts. '  Had  It  been  so  executed  as  to  reconvey  tfie  estate 
itoJonaihwt  that  would  have  formed  a  §ood  consideration  to  sup- 
^C'  the  sanae  instrument,  as  a  disharge  frofn  J<mathan  to  £raf^ 
ttu  of  bfe  covenants.  ^      ; 

''iThe  c*istf  shows  that  tlie  defendantSgOn  tnal,  offered  to  proves 
ftBIiifii  of  £/^/tf<  to  perform  the  conditions  of  said'lease/innis 
part,  before  said  writing  in  the  niare;in  was  executed,  and  also  that 
^er  since  that  time^  lie  has  wholly  abandoned  the  preml^es^  anf 
ilSgleetecf^very  s^pulation  of  (be  lease.'  This  was  rejected  by  toe 
oburi,  snd  prbbably  ought  to  have  been  admitted^  it certaioT^ 
ought)  if  it  had  been  ofiered  in  connexion  with  evidence  to' show 
that  said  Jonathan  had  re-entered  upon  the  premises  ior  a  ti^acm 
of  cotiditipn*  The  nature  of  the  lease  being  as  above  described. 
Sdnnihan  was  not  bbliiged  to  re-enter  ;  but  might  stand  doof  and 
rely  upon  his  remedy  upon  his  covenants  agamst  Erastut.  Xftn 
ht  chose  tore-enter  upon  breach  oftbe  condition,  he  mighVdo  so, 
and  thereby  the  estate  would  revest  in  him ;  and  Eirattw  be^mr 
longer  liable  for  that  support  he  had  covenanted  in  theTease. 
And  the  recovery  o{  Jonathan  upon  his  covenants  In  sucb  cksei, 
would  only  be  for  the  damage  he  sustained  before  Bis  re-entry. 
But  it  seems  Jonathan  was  lo  possession  before  this  suit  was* 
brought.  Prf>baWyi  that  niighi  have  been  urged  as  k*  sufficient 
re-entry  to  revest  tiie  estate.    . 

Now,  if  such  ^ii  estate  as  Srasiui  had  in  the  pren^s  be  liabta 
tqjb^iry'c^f^^cutioa  at  all,  the  plainliS^  by  his  levyi  could  gain  00 
belMr  or  greater  estaie  than  he  foand  in  EraBttu.  '  That  is,  a  phiS^ 
ent  estate  in  fee,  to  hold  upon  die  performance  of  diat  mu1t!lltt|3> 
0U8  coDditioa>;  aiidy  on  failure  ^  to  pecform,  lose  the  esfaie  wfaot^ 
|y,  by  lis  reverting  Jo  said  Jonathan. 

'  '^  'the  merits  of  this  part  olttbe  case  have  not  been  tnea  at  aQ, 
aliew^ml  must  be  granted. . 
jLa  ol^fibh  is  now  raised  to  the  levy  uader  trlucH  die  plam* 
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OP  THE  STATE  OF  VERMONT. ,  311 

tift  iMaa  tbtave  obtained  Ai  title  of  Xrat'i  'WJndhain,  Ftt.  isasft 


.     ..         1 

tri.9f;but  i|s  tbetiase  is  drawn  up,tbis  questia&is  now.  {|i%  |irf^ieD|t« 
i^d,  '  As  a  n?w  trial  is  graDted,we  are  disposed  tp  iijianDrtfae  pUf^ 
ties  what  views  the  court  entertain  upon  this  point  HlsOt-  > 

.  Upon  recurrence  to  the  levy,  we  find  that  the  office]?  did  notle^ 
upon  the  land,  but  upon  the  rightf  title  am)  interest  ^^Erwim 
Burt  in  and  unto  the  land.  The  land  itself  is  afterwards  weUde#« 
liribed;  and  the  ofBcer  returns  that  the  i^raisers  appraised  th«^ 
pi^nHses.  Tet  the  word  prtmi$es  must  mean  what  was  levied 
fipon,  which  we  find  to  be  Enutui  Burfs  interest  in  the  ht^ 
The  levy  sheiild  have  been  upon- the.  land  itself,  and. tbe^i^K 
praisal  should  have  been  of  the  land  itself^  subject  to  fpoh  ai^,  ^fi 
<^umbrance,  describing  it  particularly.  .  «.   ^ 

.  As  the  levy  is,  we  may  ask,  what,  interest  bad  Epa^u$ififbf^ 
landf  ?  What  did  the  sheriff  suppose  it  to  be  f  What  did  ^eapivfOtfr 
ers  sfipposeittobe?  The  learned  counsel  herean  x«iuft  difl^ 
much  about  this  interest ;  and  how  eaa  it  be  ascertained  howid^ 
appraisers  viewed  it?  ,,.^^^..^^ 

'.la  the  case  of  El^ah  Paine  vs.  JJndley  Weh^ifr^  dLuLAmpr^ 
ded  at  SuAlhamy  on  the  present  circuit,  [Seep.  lOLqfXhkvf^ 
tofie,]  a  similar  i}uestion  was  raised  and  very  tuily  considered  ap4i 
the^evy  considered  void.  We  eoosider  this  levy  vpid.alacu.  ^i^ 
TCW  trial  is  granted.  .,.-..    »  -.g 

.'*/.  PAe/;>*,  ft)r  plaintiff  ^       ,..'..  ..:    -lOi^'r.f 

^m,  CL  Broiffey,  for  defendaiit.  •-;-/?   '     '  -A 

-  a 

I,.  ■■  ■    ■--.  ■  ■  '  ■  ■   "■ 

!llMr«oflc*  tdi|)'iiit,.1n  caw  of  a  tenancy  froAi  year  to  yean  mutt  be  glveii-tijt'' 
^^endci  inontfie  before  Ihe  yeat  expim-^Hd  it  Bivpt  point  to  tfa«li«»  HlMi:: 
<i|ie  teuaot  mist^  ^uft.  .        ,  .   ,  ^  **  ;•    .r,    ?.   '  ,^ 

TWtt»ckJimlce^wpt|lw!4i»eii,ORtlieMttoncm«n6lba.m«toai|ii*a.:'^  nr;  rJC 

THia^  was  an  aetkm  of  qeatwiaU  for^knds  iDl^^^^j^ijt;w|v^ 
a  Mw  trHd  Wiis  granted  a  y^  a^.  ^  Such  ',ma|  ji^^^  r^^-? ^<f  a 


-^w^O*^^ ' 


WiKMoii  Coofin,  FjaBitiTARtr  TbAbi,  1828. 
.jHcmf^JBbiicAe^  vs..  Ca/mn  Whitney.  ., 
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11*  dASfig  mtHE  SCrtTftfeSte  COtJRT 

Win^idfnb.  18118.    ^  oettcti90o'a:n9wIiQlofcRoe|ttk>ng,miK»fl|i 

mkmM^fnitity.  }  degree vtriaat Cfcom  tbelbrmar oiMfirhiak 
1ms  hetn  reported :  but  the  allusions  to  the  faR!ts,  aod  diar^^  of  tb9 
court,  are  suffidentiy  intelligihle  without  «  fuU  o(^y  of  the  c^so. 

•  Bnrett  aad  Cushmmfor  the^drfendani.  U  was  adnittpd'ibat 
ibe  defetldaut  was'tfaant  from  year  to  year,  uader  Jonatkm 
MAfkfi  ftom  the  fore  part  of  April,  and  die  only  ^pesoon  is 
Wtetber  Calnn  Whiinmf  jhad  tegal  notice  to  q[uit.«-Aetioa  cMh- 
menced  5di  Api^,  1826,  JoM^ftcn  fVJhitney  amveyed  to  pMiH 
tlffSOtUMlreb,  18S6.  Deiendatfrisson  of/onoMiHt  llObiliiiy^ 
who  was  oM  emd  inficoi,  and  ho  to^  cars  .of  him,  and  oioaafl 
MathefcriB. 

The  evidence  of  Betseg  R^^n  f  rove»^Tbat  in  F^wtiaiy, 
4J325,  sfaelit^d'at  the. house  ibor  weeks,  aad  iben  said  •/miii|A«» 
fl«fiendy,'  \tben  idlDKicated,  and  at  no  other  time,  told  die  <le« 
fendant  to  clear  cmT,  he  would  ooc  have  him  nhere^  oud  that  he 
wis  intoxicated  every  ddyi  but  confiBued*  to  live  there  aabeiWe* 
The  evidence  of  I#.  JVoodj  proves — That4a  SepCelaher,  1W6| 
oban  docasioQ  of  defendant's  sooMibg  at  sM  JotuUAafh  he  toid 
disifbndant  td  dear  out-^r  bewoiddaet  havehim  tbere*^  aAt 
jhat  he  was  not  then  intoxieated. 

'  It  is  ahoproved-^Tbat  at  other  fllnes,after  6th  Odober,  188<| 
on  ocbasion  of  quarreh,  he  used  the  same  eicpreseioiis ;  and  aftsf 
the  quarrels  were  over,he  continued  to  live  with  defeodatie as  be- 
fore ;  all  which  evidence  was  d^ted  to,but  was  admitted  bf  -the 
court-'l^at  during  the  whole  time  said  Jonathan  lived  with  defi^nd- 
ant,  the  said  Jimathon  wasnn  htbksof  frequent  intoxication,  and 
when  so,  would  frequently  use  the  expresstoqs  testified  to  :  but 
Wbeti  9ober,dicr  contiotie  to  live  with  him  as  before,  not  repeating 
such  declaratioD9-4ind  that  they  had  beea  always  treated  bye  the 
defendant  as  the  e^ct  of  passion  or  iotoxioation. 

It  has  been  decided  in  dils  case  that  the  defendant  inustbavi^ 
rix  months  notice  to  quit;  and,of  course,  the  only  tesuoioQy,a|H 
plicable  to^e  case,  is  that  of  Rdgns  and  Wood.  The  fiict  of 
the  intoxication  pats  Rogen^  testinioay  oot  of  the  question,  and 
Wtmi  n\^  Mii0ved,*tIiBJdiarBB  i9«ri««h^  t  ^Stha^t^Ai^ 
drAtfU^koM*  wlwtliesaid,  al^d  omfeinnself «adersl»d  b^.lhaidrr 
ftiidrti,  idcfcuitot  oqghttb  htv^  ratfwded  k.^ 


Digitized  by 


Google 


or  THE  ffwm  ofi  }vvRmm>       s^ 

m.-8i4tMr«I*..  The  son  could  nonreafloar  /  HimdNt  is^^iTkih^ 
^  3uifi|K»ae  they  were  in  aumest^  Tbe  €ounc)i|urgQ4  ^^  JMcy 
f^rth^r^.Vthat  Mid4WiBioay  was  .pcoper  to  oh^iq  tbe  iijl^a  of  an 
lUDiiial  ioliHittoii  to  pui  an  end  lo  the  l^oancy*".  Tbex^p^trfiry 
OfA^utttD  18  oontevided  for.  Tbe  eTideace  offered.by  defendaot 
waa  pqopor  and  pertinent  to  abew  bow  the  declarauona  had  beeji^ 
ti!^aled  by.  tbe  defendant)  and  acted  upon  by  both  partiea*  It  is 
not  probable  that  eitb^  party  thought  of  the  neceasiQr»  or  kpew 
t)ie  efieQ|t,ef  notiQeb  The  ootoco  wast  if  notice  at  all-ra  nqtioe.  tq 
qnitlbrthwith  ;  and  not  at  the  end  of  the  year^ ,  jb  was  the  e%,r 
presaion  of  a  predent  intention,  and  so  was  that  of  Fcjbiuaiy^ 
IBM,^1  T.  JR.  150^  Bight  vs.  Dwrhf  et  al  .  The  condMCl*  of 
ib»  paities  was  %  waiver  of  noticCf  certainly  of  that  of  Feb*  l^£^ 
6  T*  JK<.219»  G06dnghi  rs.  CorivmnU  But  tb^  court  ch^|;^<^ 
abat  what  was  testified  to  by  Bayers  was  in  ^ufBcient  ses^KUu  ,  ,• 
,  Lfk^miL.^i,  AMwrdJar  theplairUiff^  Tbe  de£pndaat  coiqt 
plains,  That  the  court  excluded  testimony  tending  to  prove  tha^ 
thiMtkan  WhUnejf  wHs  in  tbe  habit  of  frequent  int02U9ationi  m^ 
Qtthose  timesi  and  no  others  he  tokd  tbe  defendant  to  dear  out-^ 
That  the  court  refused  to  charge  tbe  jury,  tba^  tbe  defendipitV 
posaes9iQQ  wag  adverae  to  jdaintiff'ss  and  consefiuc»t^»the  dpd 
W  void,<--^«Dd  that  the  notice  proved,  if  any,  nust  be  consid^i;- 
ed  as  a  notice  to  quit  forthwith)  bc« 

As  to  the  question  of  intoxication^it  was  left  to  the.  jairy,  under 
liie  explanation  of  the  oouru  And  tbpre  was  QO.€\vid^a?Q.Qf  9^. 
adverse  potoession  lo  bring  the  case  witbb  tbestatute,  but  H/ hold- 
ing under  Jonoiian  fFAilney. 

1*  In  a  former  trial  of  dna  cause^  {Aik.,  R.  340.).  ihP  c^t- 
eettledthif  eaee^tobe  a  fuol  tenancy  from  year  to  year,,a;i^ 
that  six  montlis  notice  was  neeessary  to  be  given  to  quit»  bdbic^ 
sail  was  broi^bt.  This  case  finote  that  the  tenancy  commenced 
€Kk  or  aboutfint  of  April  1821,.  and  that  i»otice  to  quit  was^giiren 
mx  moBibs before^tke  firstof  April,  18S)6.  ^ 

2.  There  is  no  specific  time  membned  iti  the  notice  ibf  th^  dfir 
fendant  to  quit ;  nor  was  innaiaasaary^  bial  thd  «)Mr|^  Qi^y^4l)e 
jufyv^lVal  rte  ^«Mr«I,ea;pcMMdv^^ 
inf  the  mt»u9eSf  waiiUytflHlifff^ii  ^/fW!f4i9lff^fi  W^.4^ 
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gitoL  901  mcmriiB  Mriee  t»>qait^^d tfc»  Ag«  ^dguwcan  hni  fciM 

Ikm^  itt-dim  vs.  JSMfers  bvBoliHDMflaqr  ^sp$M^myf9^ 
licukr^oirtkii^  fvfetttaitiiaaiiniiatqQlii  it-latuiUiiatAiift 
nMiee  k  giv€s  six  m<Mitb»b«fete  Ml  lMitglil«'k>^iii|^  Ml^r^ 
IiFod'ot^iiiBn:i»«Mtdb>«frd|e  tbMrtii^jyiiMjSmi  •videwe' tkut 
kisidii^6M1»iiieinitffkt^ymrim4  ttM»  ta^Mitigqfltflppgd^ 
nrfete  iw?  c«i  atoir  tiKHtoaqi^oCTwhi  rf  Abe  iMiaijratm^lMt 

3iMW^  M6d' iti'^  neltc^  Vt^eorraet*  ^ili^  jy^.  find^fei^  h9$^ 
ofrfteoy  ftod  llKk  tinte  k  wa»  giroiK  B<i«  ikeeounaiW't^dflaHbr 
^ypi^^liN^  kigtti  «iSMt  ef  the  iMiee,  anck  wlMit  sbtM  acMwrtmn^such 
^€ig^  Qotibe;  Tfa»  eoosMetioa  oC  iba  v<uNi»Mod-  k  %qiiMite<9f 
bifw  Kb  paftieuto  (otm  af'woti^  te  eaioadftl,  «iltMP  ktm  wvitm 
or  parol  aoik^ 

4^  Tliettt]r#afe^ettis«rue^tfaeeftot^aa4  immticm  fraaailN^ 
citcmiifltaiice^'  of*  the  ^aile-*«K  The  iverds  aaed"  ap»gtoaaali 
%,  Tfadrebatng  Mtmt  aaea^h»be<bra  auklwougbti/*"^.  A  fi««( 
qiiefit  repeiWaii  of  sifliiiar  limgtiago  lAerwatdiitO'A  «bon  titBO^hai* 
fore^vft^-^-^l.  71mt«iorenfrwa9piiMerf0seiv6daiW«ahb»ou|^ 
6i\  Tliai  Jpm0hm  WAkmey  left  tho  defendant  before  Am  ^qrifr* 
od  or  8tiitbRmglit»-*-4.  Thoeok  bnmgte  after  tfae  etpiralieA^ 
fbevtime  at  ^  ipmjfor  and  stiitaMe  eaasoa^ 

5.  What  constitutes  a  reaaonahie-  Holme  i»  an  andonMf  of  » 
hiH  df  edu^haoge,  or  promisory  note^^ J9  a  quaalkNi  ^kna^HMH  oil 
(aeti  TbeijtNT^fiod  the  Art^  and  the  coerl  deckknpoi^  die  «af- 
Mwnoy,  IndMBcaae^thejnrjrkawfquiidlfaeftetaef widoe4i4Nt 
tio9e-*-«ttd  ihe  coim  aMet  Aioide  i«pe»  di^ 

HoToHiKsoH  Jk  deHvered  the  opaneo  of  die  eouili.  ^1^  w« 
fien,  whioh  ia  ejeeiment  fiir  lands  ip  jyiiiyAiiid^  coMea  iip  loi^tinil 
f9oarc  on  tlie  exeepdona  filed  in-. die.  GSqumy  Court  t]fifp«jiag^ 
trial  (hei^ 

Thore^iavirtuaByi  hot  oneiquesdaii4ie«ta  bei4efiii}8d;)ykHit:iai 
whether  the  ^eatnnony  ;addi|eed  Mkmt*  a  aotiM.  to  fik  vaa^aajfl^ 
cient  Air  that  purpeqie  if  beliaved  by  die  jury  ^ 


Digitized  by 


Google 


jvlmAmii,  far  Anir  mt^,run.h9biBAa  ^  jfmAm  T«.^mbM«^ 
liiiMfiMKiHUiiil  If  Hill  miiinili  fail  hDna  tepiam  simIL  ttxhitfii- 

loeougt  of  Us  fibmmiou  ■ 

.  Hi#  urtiBOny  i^ilucedi  ibr  di^piiipeM  if  dmriog  wcli  Bocioe, 
»pf  fyiJy  AMOie^  iat  mww}  Hittancgg  in  iKhJoh  tiiw  Atber<of 
tteiArfMopt^  *«|B  iiboHi  dis  pkuBciff  derives  Ut  ii&i  toU  it» 
^Hhttdaai  «9  ^stowr  outi  ta  leave  the  .iM^eiiftiseB :  tM  be  vouldaot 
litM.Umiberei  kxu  aid  toflber  inaafair  evpresriaw  Mciled  mlbe 
Miei-  flMMOf  iieMtMiVMBadoosMBgiMfeAMhalf'a^^^ 
twfar*  ib^  '^$tim  ifte  blOugh^  aiftixKifQ^MuilielfayeBrbe^ 
Mtt<4ij  «&#  ilf  A^,  1«M ;  eod  die  jii^  1^ 
i^mA ame  ftetd  a»  faidiMy  iinder  die  ^sbEunge  of  ^dMtettsc/ 
k^  9dMi  dRl^#*»iMra€ied  thai,  ifmef  b^ei^ed  di^ie  i^kaeMK 
es4  |iiM»ft  luAeieBt  nadee  to  i}uit;  die  t^ldea  knnrwMi 
^Mrwto^ay  'vitkedterUicM'  MfitiEB'tf  >Ji»ii«lA«i%lll&fttheri  a- 
uiomaaid^aafliclMit  liideew  Tbr^ly^eQat^AeireiiflHMtiiy 
«M^ diatlkefacil  no }&t»ist <iAlfeli  4ie  ddfettfant muai  foH s  ^»ii! 
iaatlMv  ttiat  dhef  iay!rtattiiMiedilitej|td^^4nddy^ 
taMfabiod  aWativerj  TIfa  iiriws  Hf  die  <^aaiy  Conn  wm 
lanidfcead^  Uatt*  gfkmni  ^aaaMiadfa^  «>  dro  defendMiCdMitM 
aooBi^  did  (Mriiitai)  'tod  tUsdM^  duin  htff  a  fttor  beforeibe 
•Udofiheimii^^ttdd  begbeUMdoe  ibrluli«t|iaiatdiet«ad 

df  Aey«ar;  

ItbTatf  imponiMttliatAi^  adbjecftri^  be  vagidated  Ig^ 
ptfi—ifitis  'practkHd-  in  HMttBt^ebrea^  ^  w^K  as  •oofdbnaabl^  to  tor: 
Tlie  aathorideaeiled  by  dw  defendam'seounieli  Miiitrkidhtaaif  bd 
aridede  P/iO.  JBa.  18S,  ad«  #^»$^riii6,  JVW^I'aoifce^  MT^  taqrdom 
dn^fole  diatBodee  must  i!ot#ll)r«^  giVeabrif  ajrMr  hsiiifefaatid, 
bat  diatiiodoe  mmt  be  to  quit  at  a  grren  dme,  whiob  they  call 
tbO'eml  of  tbe  year.  Tiiey  say  a  general  nodM  to  qiiit,at  dia 
end  of  the  yeafi  is  aot  mdicieQU  Tbe  pardes  may  dMbr  about 
the  time  when  die  tenancy  commenced,  and  when  it' should  end. 
A  *tMh6  to  quit b^lng  tteiitfened'  fe  the  ttmt:^-  If  *d  Wi^g  dme  fe 
named,  the  defendant  may  diJregdlrd  ii  frKofly  jfti'iMfe  Iflfndlnwi 
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3JP6  €A1§E§^ 'rtFffi  StJPttEMECOURT. 

Windrfor^b.  1*8  i  fcaa^o  Mgbt  w  compel' t  lemoi  Wider 
ffanchart.  mtth^  >  « tenancy  from  year  lo  yaar^fci  qak  u 

;  any  other  tim6  ifaiiti  the  end  of  the  yMr.    This  is  reoaonUt^ 

and/ for  the    cncooragement  of  induatry;  as  ciherwlae,-  ibt 

tenant's  cr6()S  might  h4t  be  dtepesed  of,  and  bcrw^d  miatakim 

injury  by  quitting  before  the  time  m  vriiicfa  htwa^t  trail  cabii- 

late  to  dispose  of  his  crops.     Upon  this  pejdt^dle  Cobtity  Ceurt 

erred  fa  their  mstructions  io  Ae  jary.  •  Bot  f!»y  eoi«^cd]^'re- 

fused  to  charge  as  requested  about  diedefendatft^%^<&^"}tdflim 

sion.    There  was  no  testimony  tending  tashow  his'^oaseesimHid. 

Verse  to  Jondfhan^  hid  father,  tinder  whdm  be  took  {>o80eiirfi»t-by 

'contract,  and  under  whom  the  pltunttiTclaims.        ■     <  •    i 

With  regard  to  the.  testimony 'excluded  by  the  Coimty  Codrt-- 

'  that  part  relatii)g  to  JonoAhan  and  CaJvin^s  comt&iaing  to  IM  f^ 
gether  after  the  affirays  mentioned  wer6  T>vef,  if  Ae  defeadagt 
would  infer  from  this  a  waiver  hy  Jonathan  of  such  notice  as-lie 
had  given,it  might  be  proper  to  have  admitted  it;  but  MekteMi- 
mbny  was  already  before  the  jury,  drawnfrom  the  plaimiff^  wil- 

"tesse^.  IThat  part  which  relatea  to  Colvju't  idwBys  nea^  ibe 
fsither's  telling  him  to  quit,'8£c.  as  the  efiect  of  pasaioD,  wt8«or. 

'  rectly  excluded.  If  what  was  said  by  JdnoMcin,  from  dmetie  tint, 
ifid  not  amount  to  notice,  this  testimony  mnst  be  unimpottant 

If  it  dtd  amount  to  notice,  the  defendant  muat^'M^his  jieifl^f^atit 
as  ndtice.  It  is  no'ex($use  for  lum  to  say  he  treated  it  as  tbe  ef- 
fect of  passion.    The  notice  given  mt^tbfe  die  efiadt  of  panin> 

and  yet  be  a  Tegular  notice  to  quit  half  a  yeayiieBee,'at  .the  ender 
tbe  year,  and  at  a  time  certain.      But  what  was  claifoed,  as  ad- 
vice in  this  case^contained  no  fixed  time  for  quitting^  nordidit^ven 

refer,  in  genei'al  terms,  to  the  end  of  the  year.      Therefisdn^a 

iid^  trial  is  granted. 

;.    Enet^tt  and  Cu$kmani  for  defeodont,    '  . .       » 

Ldand  and  UMardj  for  plajAtifi«  . 


-^■^1^ 


William  Matthews  va.  Mercy  HaM.  ' 

TlMt «  liott  pa]r«bl«  to  A..B.  o;  b««ci«rt  maj  be  tued  iu  tbe  U4n)«  of  a  Ima 
JiH  bsami  niihout  indoittoicnt. 
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^hioh^  the  !piftiotiir'4eoh*ed.a9iii]fit  the  /  .JUkUhmot  j9.UaL 
tbftodaiK,  for  that  the  dkfeaduit  4t^**-r-^'OB;the  1st  day  of  Sep- 
tttfiber,  1^^  gave  a  iiotelbr?6a  4QUars  to  one  Jl^vk  Bidir 
md9i  and  pa^Ua  to  him  or  baafer^  and  that  said  Ri^harS^ 
.attigMckaad  daliveredoror  aaid  oote  to  thoiplaiattff:.  wliieh  not^ 
the  defendant  has  neglected  to.pay. 

Ibnthir  deeknatioA  the  defendant.deinurr^i.  a&d .  th^ .  plaintifF 
•jtrinedin  desmrrer  •  -       .      ) 

Mr.\  CaUgmtTi  in  mtppwi-  of  the  iemurrtr.     The  qMeation  in 

thisxaaais^  ean  an  action,  be.  mainlaintd  ia  his  own  name,  by  a 

sporflDQwho  is  the  "iefansr"  o£a  ^Qte  payable  tpAj.  or  bearer, 

vwidiPDt  Ibo  note ; beiag  ladprsed  ? .    Thi$  . cou)4  Aot  be  dqi^.at 

apami^n  laa(,.  tbefugh.  paYbapainigbt  be^oa  indorMmejc^^  yet  |h$ut j^t 

-aitdiF*!ltiawiId.iiotbe  doda.by  the^^tff  .meniA^^  ev^en  .by  u\49rse- 
.meat^ a»dibeqi9e  w^ikestatuU  of4^am*..^y  thia.  9^atHt^.^ 
.M^eniaayj  be  brop^t.by  aay  oiiQito  whom  the  »>t^  is  Mqjrse^l 
irawtfttrti  ;>  a»d  haaa^it  baa  beap  ^kokleot^updar/tbat  ^\^\^i 
t.toajbaiMijMerbaaiiBf^it  haa  h^in  iTAn$fff[iM^  and  a)l  tbe,d|^ 
jolamlioaa  ai«  so  imiiadtf--T3  Qhit.  Ph  l^^ — ^Itr  has  sometipies 
bean  ACgaed  thai  by  tbeit^ry  terpM.of,  tbp  j»o|9»  the  b^rer  n^y 
flBainlaia  ap  atti<»i  in  bis'pwa  namia^  , .  This.)vould,.  if  .trMe,t^k|ifii](r 
to  natesiOrbondai  or  any.  coQti:acl,av€i)  S^  ;ig!^cifio  property,  with 
.aqual  force,  and  cannot  be  supported^  Ota^  statute  in  term^iiv- 
ehides^  aotes  to  bearer^  tiad  $jive».  aptipa  ooly^.  Iq  indor8e$.-rr- 
Stai%ite,l4A. 

Having  shown  llie  action,  oamioli  be  >  maintained  by  common 
lawy  or  law  mendiaat,  nor  by  our  .statute,  we  come  .ta  the.  ground 
on  wliich  the  case  was  decided  by  the  court  below,i*e.  Ibat  iicpidd 
be  maintained  by  ^*  lAe  cmimomlamqf  VefmcsfU^^^  The  caae,by 
this  view  of  it,  though  invohiag  but  a^amatt^i^Bii:  of  moneys  be- 
comes at  once  of  immense  importance,  and  embraces  no. leas 
than  this  question,  is  there  ia'l^prmoni,  a  law-making  power,  die- 
tinct  from  legislation  ?  Can  the  unU  of  the  people^  wMch  i$  law 
in  regularly  constituted  governments,  be  expressed  in  any  way  of 
which  courts  are  to  tidce  cognizance,  but  by  their  constiuilional 
organ,  the  legislature  ?    Let  thejngenuityof  cotinf^ei,  and  the 
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CAflU: 


Ilii  p^fwlljr yaiafcr^^thejdflkaaty  tiribnak  beUod  tte  {K^idtf  miMy 

]iMBfiiigipiibBii'Miiciffli0lyee  b9  to  oonMilie  ln#)  m  Ai»f«ni>yy 

Iftfitfg'dieim  dMit  bf  Atf  ootnnioii  htr  cf  JBSHg&ntf  ilU«^tkNr 
cuBOt  bemaibUibed,  k  will  not  be  neeessarp  to  ag^poM  onfar 
wteupMliieatioDsihattXNb  uta  ttere  wbpicdr  aiiMeriiaDe> 

jMrlM'BiMv:  Oft  ibid  ^  flsjr  6<Ajdoc»  dhtiiicc  kooftbo  cooMnr 
ItmdtiJSfi^bmti  Tb#  ^rigia uad  ^otkoiivp  of  idfc  coaaam'tm 
IMlMa  ttMf  iMd 'di0  iritk  iH^ummtn  ^  th»  fMptK  Tkmrn^ 
1PIMV%6  w«  t0f  two  taj^ifMi^tiiNMf  dinris)  erthef  fiM^  dM^riiiwiiUMft 

ft  «Wtll^«fblMa»Mald  df  tMidQr  hM^xistlPCt^  id  wUth  tfft-lriHal 

lfttyMi«tic«  <xRild  te>e  4dMaib|  tf>  <i9-cfftmtti%  ta  fa* 
bgr  oorlk^M  tiibMHb^  a^litw,  jt- would  h^cwix^  itdponuitoid^. 
^^fKfel^  «  %i4kat  6tfl^  or  periai  «f  iv  etkiciao  tte  jM0ll»b»' 
dwiM  IM"^  jFV  MnaM^i  M  thb  «ttbg«cc  «a»  it  in  its  cfeipnal 
MfiMOticAi  ?  "#«»  ii  whea  fte  fim  bbiddmBg  {MCiibgi^  fimt 
iNxMhwd  th^  SriOUi  4^4^1111^  api^ed  hem^  and  ]t>«d««  dodmH 
rion  in  favor  of  a  Nearer  ?  was  it  when  a  justiee  of  tba^eategtse' 
Juigineotbjr  te&nlt  on'Mohatant?  or  waattwiwftsonie^f  our: 
drirtMttifbittMr  mnngr  eouttt.hanpo  added  dmlaeightfif  theu»es^ 
iatf|A#fdA€fp]Wwe«,thaciibecAiti»Jm);  ...i       .    . 

^'  j^eotbor i|aedtifl»af  stimv  inportanoe  arie^  k  llita  ooekiexioil. 
GimilNae  bea  couMe  of  t^utar  legialatkiDf  kind  aaodau^cotM: 
Md  inrei^onatblelai^Hnakiogipmetr,-  oreaiBig  nDtenqKaaneomityy 
^dilereai  ieM.oa  itrntsaDDk  Miyyi^^HBid  oar  fliattii»iaelodeelAi» 
ed^)aol>  It  flmfbe  id|Km4btioinqiiii«i,ifthblMiri8  tobo'ad^fil- 
6dy4ifaat3iaire.tola5:JeFaindii6^^  aad  oomaageDcite?  lalbe 
baai«r  to  bold  hit  right,  subject  to  those  defenoea  and  dfltete, 
wbiob  our  msute  imposes  on  mdorUes,  or  is  it  to  be  subject  oniy 
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OP  THE  STATE  ©PlflBRMOIfr.'  ;         SB 

itf  -ffiose  itUefi  beared  8dfl&  mder  ike  i  Wttdio^;  ffeK  ^ii8ir 
JSMbET.  «f  4m6;  as  it  IS  not  indebted  to  f  MMewM  u.  tbOi 
our  statute  fpr  existence.  It  w^tild  seem -dnit  tha  iattiar  mndA 
be  the  case;  and  if  90|  the  provisions  of  our  statute,  talBaded  td 
feotrict  the'  general  currency  of  priTate  fiapcr,  will  be  easily  tva* 
iti.  Again,  what  shaH  be  die  relatiye  ri^ita  and  responsiUi*- 
ttles  of  die  parties  ?  what  notices  are  to  be  glviea,  and  what  Rabit* 
ities  bcurred  ?  b  Is  tJ^a  introduetkm  of  a  new  principle,  ffA* 
ful  Qf  consequence  and  difllculti^,  and  require  h  its  iklopliaii 
«id  p^rfecdon^a  stretch  of  judicial  teraeritsr  deei>1y  to  be  de^aretU 
Mr.  Webheff  cpnTra.— The  objection  raised  bf  the  dftfiMd*- 
ant  is,  that  the  be^er  of  a  note,  payable  to  one  or  I^eMIr,  dnooi. 
-sustiim  an  action  tbcreon  in  his  own  name  as  bearer*  Thia  b^i 
answer  to  dds  objection  is,  that  anterior  to  the  MittU  ^  ^^m^ 
the  bearer  of  a  note,  payable  to  one  or  bearer,  could  t^ecover  In  bin 
own  name  in  indebiiatu^oi^mpnt^  for  money  had  &  received  to  hii^ 
uae^  Reference  is  made  to  the  staM^  ofJinnie  bf  ail  die  rights  of 
adbsciquent  holders  of  propiissory  notes.  I  confine  my  Rtnofai 
on  this  Matute,  as  I  find  it  recited  in  Ciitig  on  B9kt  334*7.  Thte 
statute,  after  recitmg  that  it  had  be^n  betd^  fi£c»  speddirg  of  not^a 
payable  to  order  only,  enacts,  that  all  notes  for  the  paymenc 
of  aay  sum  of  money,  mentioned  in  such  notes,  to  any  peorson  of 
his  order,  or  unto  bearer,  shall  b^  construed  to  be,  by  yhtue  tliere^ 
of,  due,  and  payable  to  whom  the  same  is  made  payable*  That, 
die  person,  to  whom  such  sum  of  hioqey  ]s,or  shdibe  by  snch  note^, 
made  p^able,  shall  and  may  maintain  an  action  ibr  the  same  in 
sqch  manner  as  he  might  do  on  an  inland  bill — that  such  notes  as 
are  payable  to  some  person  or  order  may  be  endorsed,  and  that 
the  endorsee  of  such  note,  as  is  payable  to  some  person  Or  bis  et^ 
der,  may  have  the  sam^  rights  as  the  endorsee  of  an  island 
bill.  All  that  notes,  payable  to  <Mie  or  bearer,  derive  fi^om 
tbia  8tatute,is,that  die  one  to  whom  the  money  is  dierein  cpecified 
to  be  paid,  may  declare  as  qn  an  inland  biO.  This  bmrely  re- 
amves  the  objection  of  Li,  Bdt,  in  Clark  vs.'Martkh  S  Li* 
Ray.  758,  referred  to  in  ChktymBSU^  333.  His  objecdon  wa$» 
dmt  declaring  as  00  an  instrument  was  setdngiip  a  new  kin4 
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WSndior,  Ftb.  1828.  )  ©f  specialty  .The  coDslTuction  of  diesc  notes# 
MdtihiMt  vs.*  )aniL  )  that  U,  to  whom  the  same  is  made  pajablog 
tliie  statute  doe$  DOt  approach,  but  leaves  to  the  comrpoo  law.  To 
whom  is  sMch  note  made  payable?  Iq  Grant  vs.  V^aughan,  3  Buttp 
1516,  a  bill  or  check  came  up  payable  to  "SAip  -Fortune,  or  bear- 
«,r."This  presented  to  the  court  the  iaquiry^ow  far  the  bearer  of  a 
t^te,  was  a  party  to  the  contract  i  And  for  this  purpose  the  court 
went  back  anterior  to  the  Stat,  of  Annsj^aid  there  cited  indiscrim- 
inately cases  on  notes  and  biUs,  where  the  bearer  had 
declared  as  such,  or  where  his  right  to,  or  control  over,  such  bill  or 
note,  was  recognized*  The  court  in  this  case  determined  that 
the  bearer  of  such  a  note  may  sustain  an  action  thereon  in  his 
own  name.  The  case  of  J\ltchoUfn%  vs.  Sddnithj  3  Salk,  67, 
which  is  against  us,  the  court,  in  the  case  from  jBurroti^,overruled, 
as  determined  on  reasons  wholly  untenable,  and  the  court  here 
say^  that  before  the  statute,L(2.  Molt  thought  indebitatus  asmmp- 
sit  for  money  had  and  received,  would  lie  in  favor  of  the  bearer* 
The  word  bearer  is  dgscriptlo persona^  and  one  may  take  by  this 
name  as  well  ad  any  other.(Same  au^AortVy.)This  doctrine  inBurr* 
is  confirmed  in  3  T.i2.162,  Tathck  vs.  Harris;  QnALd.Kenyon 
here  says,  that  in  so  doing,  he  does  not  intend  to  infringe  on 
the  rule  of  law,  that  a  chose  in  action  cannot  be  transferred. 
Had  it  not  been  for  the  opposition  otLd.  Holt j  these  notes,from 
the  nature  of  the  contract,  would  have  fallen  into  the  same  rule  of 
construction  applicable  to  inland  bills. — Chit,  on  hiUs  333-4.— 
This  note  descends  to  us  from  the  common  law,  on  which  the 
bearer  can  recover  in  a  general  count:  we  have  adopted  the  Eng- 
lish practice  of  declaring  under  the  statute  of  Anne — 1  Chip.IL 
943jBrooks  Ys,Page.  But  whence  soever  it  is  derived  iuEnglandf 
these  notes  are  negotiable  here,  from  long  usage.  It  is  not  ne- 
cessary that  a  custom,  to  be  law,  should  have  existed  anterior  to 
Edward  the  Confessor.  This  is  illustrated  in  England  by  the 
customs  of  merchants.  They  are  of  modem  origin,yet  it  is  setded 
that  they  are  a  part  of  the  common  law;  and  tliis  was  a  result  of  a 
construction  which  had  in  contemplation  the  rights  they  intended 
to  create.  Bills  of  Exchange,  at  the  time  the  law  merchant  was 
adopted,  had  been  long  in  use,  and  rights  had  been  acquired  un- 
der them  by  others  than  those  who  were  parties  in  fact  to  tlie  ma- 
king of  the  bill ;  and  the  biH  was  made  in  reference  to  those 
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jTightSr^rigbts  unknown  in  the  old  chose  in;  (  Windaox»  Feb.  late. 
neiion,  of  course,  the  same  rule  of  construe-  (  Jiatthtwt  ts.  BalU 
tion  could  liot  apply  for  every  purpose  in  both  cases.  When 
the  question  rose  on  a  bill  between  those  where  there  was  a  privi- 
ty in  contract, .  in  fact,  th^  same  riile  would  bold ;  but  wl^en  k 
rose  between  a  prior  and  remote  'holder^  a  riilie  mOre  enlarged 
was  necessary^  This  leaves  unafiected  the  rule,  that  !a  c%o^e  tn 
^icUan  cannot  be  transferred ;  for  that  rule  contemplated  contracts 
which  had  nothing  to  .do  with  what  cbnsdtutes  the  striking  peci^ 
iarity  of  bOls  df  exchange*  iP^omissory  notes  have  all  the  mate» 
rial  words  of  negotiabili^r  used  in  a  bill,  and  as  before  remarked^ 
would  have  fallen  within  Ahe  same  rule  of  construction,  had  it  not 
ieen  for  the  opposition  of  Li.  Holt. — Chit,  on  BxUsf  583-4.^-** 
We  have  always  made  promissory. notes. for. the  same  pixrposes 
and  createdthe  same  r]ghts,and  had  the  same  rights  in  contemplatioci 
asin  England.  We  have  adopted  the  ^English  formaof  decla]ing,es- 
tablisbed  tinder  their  statute ;  and  this  formofcontractisnbtconfined 
lo  individual  casieS)  but  pervades  the  whole  community.  These 
rights  should  be  protected,  as  they  are.  not  opposed  efther  to  post- 
.five  law  or  public  policy.  And  that  notes  are  negotiable  with  ud, 
b  a  fact  our  statute  in  the  outset  counts  upon.  If  th€^  first  sentence 
of  our  statute  meant  any  thing  mpre  than  to  make  a  distinct  in- 
ducement for  its  two  provisions,  it  is  affirmance  of  the  common  law. 
From  the  general  phr^aseology  of  this  statute,,  and  the  character  of 
its  provisions,  it  would  seem  that  all  the  legislature  meant  by  the 
word  "endorsee,''was  to  deprive  the  hoidei's  of  promissory  notes  fro|n 
negotiability.Tlie  mode  of  transfer  is  governed  by  the  legal  operation 
of  the  instrument."^  CAtV.  anBUhi  146.— Delivering  a  note.paya- 
Ueto  bearer,  is  tantamotuit  to  an  endorsement,  and  to.say  that  an 
*  endorsement  is  necessary]  to  negotiate  such  a  note,  would  be  ab- 
surd.—^ Burr.  1539.->-The  term  endorsement  in  its  largest 
sense,  means  any  entry  on  the  back  of  a  written  instrument.  The 
practical  definition  of  the  word  is,  .that  act  that  transfers  the  biU'or 
note  from  cfne  band  to  another ;  and  be  who  receives  it,receives  it  as 
an  endorsee  for  all  the  practical  purposed  of  an  'endorsement. 
There  can  be  no  good  reason  why  our  legislature  should  force  an 
«cttial*endorseiBfenl« where  it^is  not  necesssory.  But  if  tn  endorse- 
ment in  fact  is  necessary,  then  this  case  is  wkboutthc  statute ; 
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Windsor,  Feb.  1828.  J  andiSjip  case  bills  and  notes  were  negotia* 

MatthewTvs.  Jffali.  }  W©  here,  as  at  common  law,  more  fevored. 
*rhis  note  is  clearly  withm  the  spirit  of  our  stalirte  j  and  the  stat- 
ute should  be  so  consurued  as  to  include  it. 

*  Hutchinson  J.  delivered  the  opinion  of  the  court.  This  is  an 
action  upon  a  note,  signed  by  the  defendant,  and  payable  to  one 
Mark  Richardsj  or  bearer.  The  declaration  alleges  the  execu- 
ting of  the  note  by  the  defendant;  and  then  afleges  that  said /2fcA- 
ards  assigned  over,  and  delivered  said  note,  to  the  plaintiff ;  of 
'  which  the  defendant  had  notice,  &c.  To  this  declaration  the 
defendant  has  demurred,  and  the  plaintiff  has  joined  in  demurrer. 
Upon  the  argument  of  the  demurt*er  before  this  court,  the  only 
exception  taken  to  the  declaration  is,  that  it  is  not  therem  averred 
(hat  the  assignment  by  Richards  to  the  plaintiff  of  the  note  in 
question  was  made  in  writmg,  by  endorsement  on  the  back  of 
said  note.  There  being,  m  fact,  no  such  averment  in  the  declar- 
ation, the  exception  is  well  taken,  unless  by  law  the  plaintiff  can 
maintain  tlie  action  by  averring  himself  to  be  the  bonaJidehevixeT 
of  the  note  without  any  endorsement  thereof.  Therefore,the  on- 
ly quesuon  to  be  decided  ig,  whether  the  law  be  so,  or  not  ? 

It  is  urged  by  the  defendant's  counsel,  that  the  statute  of  this 
state,  on  page  1 44,  only  gives  the  right  of  action  to  the  endorsee 
of  a  note  like  the  present.  This  is  cdrr€ct,andj  the  plaintiff  can 
derive  no  aid  from  that  statute..  On  the  ottier  hand,  if  the  plain- 
tiff otherwise  could  maintain  the  action,  his  right  of  action  is  not 
taken  away  by  the  statute ;  the  whole  object  of  tlie  statute  bemgto 
preserve  allthe offsets  and  equitable  defences  of  the  signer  of  tlie 
note,  before  notice  of  an  assignment  thereof.  It  is  further  urged 
that  this  action  cannot  be  maintained  by  the  common  law,  or  the 
Jaw  merchant,  or  by  any  practice  in  this  state  amounting  to  com- 
mon law  here.  It  is  therefore  necessary  tliat  tlie  court  should  ad- 
vert to  ihe  nature  of  this  contract,  and  to  the  common  law,and 
ihe  practice  of  tliis  state  with  regard  to  such  contracts. 

With  regard  to  the  nature  of  the  contract,  it  is  an  express  written 
promise  to  pay  tlie  sum  mentioned  to  Mark  Richards^  or  bearer; 
and  acknowledging  a  value  received  for  such  promise.  Now,  if 
this  were  a  case  entirely  new,  and  the  question  never  before  agi- 
tated, and,  of  course,  there  was  no  common  law  about  it,  it  would 
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seem  natural,  in  the  application  of  a-  (  Windgor^Feb.  1828. 
nalsigoos  principles,  to  say,  Ae  tvord^  to  (  MankewS  wt.  IfaiL 
It.  JH.  or  bearer,  are  used  as  the  description  of  the  persons 
who  are  severally  promisees  of  the  note.  If  the  note  were 
payable  to  A.  B.  or  C.  D.  it  would  seem  difiicuU  to  assign  any 
good  reason,why  either  A.B.  or  CD.  should  not  maintain  an  ac- 
tion upon  neglect  of  payment.  The  substituting  the  bearer  in- 
stead of  C.  D.  would  seem  to  create  a  direct  promise  in  the  sign- 
er to  pay  to  such  person  as  should  be  the  bearer.This  would  seem, 
by  the  force  of  the  terms,  to  give  a  right  of  action  to  the  plaintiff, 
without  any  endorsment,upon  his  becoming  the  bona  fide  bearer  of 
the  note.  If  the  question  were  thus  new,  the  court  would  adopt 
these  principles  and  support  the  action.  Nevertheless,  as  such 
contracts  are  not  new,  but  have  been  made  the  subjects  of  judicial 
investigation,  if  the  law  concerning  them  is  otherwise  settied,we 
must  abide  by  the  law;  if  not  odierwise  settled,  or  if  settled  in  fa- 
vor of  the  plaintiff,  the  declaration  must  be  supported. 

Those  who  possess  the  first  volume  of  CrancKe  Uepor^*,  will 
tliere  find  an  appendix,  giving  a  more  detailed  history  of  the  dis- 
putes upon  this  subject,  than  it  would  be  proper  for  the  court  now 
to  give.  And  yet,  the  litigation  has  not  been  exclusively  upon 
notes,  payable  like  the  present,  but  more  extensively  upon  the 
question,whether  notes,  however  framed,  were  negotiable,aceor- 
ding  to  the  custom  of  merchants,  adopted  as  the  common  law  up- 
on the  subject  of  bills  of  exchange  ?  And  by  tho  law  merchant^ 
bills  of  exchange,  foreign  bills  by  that  law  merely,  and  inland  bills 
by  that  law  and  by  the  statute  9blO  WiUML  were  both  negotia- 
ble, and  might  be  declared  upon  as  such  bills  of  exchange,  with- 
out alleging  any  consideration.  And  whatever  contract  did  not 
come  within  the  custom  of  merchants,  if  sued,must  be  declared  up- 
on with  a  consideration  particularly  set  up  in  the  declaration. 
And  this  mode  of  declaring  upon  bills  oi  exchange  was  a  feature 
in  the  law  concerning  them,  no  less  prominent  and  distinguishing, 
than  that  which  relates  to  their  negotiability.  This  fully  appears 
by  the  reports  of  early  deci$ions,and  in  the  books  of  entries  of  ear- 
ly precedents,  and  the  earliest  forms,that  omit  to  set  forth  the  con- 
sideration on  which  a  note  was  given,  set  fortii  in  its  stead  a  cus- 
tom, that  when  a  man  makes  such  a  contract,  he  is  liable 
so   and  so,    and  then  set    up  a   coulract  that  comes   wiihin 
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Win<^or,  feb.  1830,   Jk  t};e  qistcpi^aiMl  say,  iii»c(Hisidoraiicip»  fee. 

Mauhews  vs.  ^atf,*  V  4^  dekndwal  becdme  liable  to  pfiy,  &c* 
and  promised,  &;c.  ]!n  tt^fi  C2^  oi Hodge*  v^«  Steward,  reported 
in  Comb,2(H.—^dk.  \2fi.—l2Mqd.  36, and  UoUy  115,  ibe 
custom  was  laid  in  Lontlonttbatrwhore  a  bill  is  made  payable  to  A 
or  bearer,it  must  be  paid  to  theeadorsee.This  custom  was  adjudg- 
ed bad  on  account  of  reppgnancy,  Holt^  Chief  Jt^ticet  saying  an* 
other  pers(»i,and  not  the  endorseCfiQigbt  be  the  bearor.  And  iQ 
SMeld^s  report  of  the  case,  it  is  said,  a  di^erence  was  taken  be- 
tween a  bill  payable  to  bearer,  oir  to  order;  for  a  bill  payable  to  J*  . 
&.  or  bearer,  is  not  assignable  by  the  contract,  so  as  to  enable  the 
endorsee  to  bring  an  action,  because  there  is  no  ^ucb  ai|tbority 
given  to  the  parQr  by  che  fiir^t  contract.  But,t  ^ben  a  bill  is  pay« 
able  to  J.  S.  of  order,  there  au  jsxpress  power  is  ^ven  to  the 
party  to  assign;  and  the  endorsiee  may  maintain  ap  action.  This 
was  in  6  William  and  Mary. 

IEnton*s  case,  reported  in  2  Show.  225^  was- ten  years  earlier. 
Tliere  the  bill  was  payable  to  J.  S.  or  bearer ;  and  the  plaintiff 
brought  his  action  as  bearer,  and  it  was  ruled  by  Lord  Pemberton^ 
that  the  plaintiff  must  entitle  hiniself  to  it  on  a  valuable  consider- 
ation; though  among  Bankers,  they  never  make  endorsements  in 
such  cases ;  for  (assigning  a  reason  why  he  must  intitle  himself 
on  valuable  consideration,)  if  he  come  to  be  beare|:  by  casualty, 
or  knavery,  he  shall  not  have  the  benefit  of  it. 

It  is  worthy  of  notice,that  in  most  of  the  ancient  cases,  bill  and 
note  are  used  as  synonymous  terms,  when  the  reference  is  to  an 
inland  bill.  And,  in  audition  to  what  is  above  said  by  Pemherton^ 
that  bankers  never  make  endorsements  in  such  cases,  I  cannot 
find,  nor  do  I  recollect^a  case  of  a  note  or  bill  payable  to  one,  or 
bearer,  in  which  the  holder  sued  declairiQg  as  endorsee.  All  that 
I  find,  or  have  known,  have  been  sued  by  the  holder  as  bearer.— 
Tliis  may  be  owing  to  the  circumstance,  that  the  law  has  b.eei| 
considered,  as  stated  in  the  above  case  of  Hodges  vs.  Stetvard, 
that  the  contract  confers  no  power  to  endorse.  Therefore,  an  en- 
dorsement might  be  of  no  avail,  only  as  against  the  endorspr  - 
whereas  the  holder,  becoming  bona  fide  bearer,  becpmes  payee, 
by  the  icilns  of  the  contract,  vvitliout  endorsement. 

In  the  year  1692,  in  K/^g-'^  Benchf  in  tlie  suit  of  Williams  vs. 
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ffiCiam*,  second  endorsee  fiigasnstthp  first  (  Windsor,  j-eb.iegs. 
cndoTSor,  the  declaratioh  throughout  count-  f  Matthews  vs.  Hall. 
ed  upon  the  custom  of  merchants,  and  ortber  persons  in  the 
realm  of  Efigland^  and  not  in  London^  or  other  place,  which 
would  give  it  the  name  of  local  custom.  The  plaintiff  had 
judgment  in  the  King's  Bench;  and  a  writ  of  error  was  brought 
in  the  Ex^heqvLer  Chamber;  and  the  judgment  was  affirmed. 
And  the  onlj  error  a$signed  was,  that  the  plaintiff  counted  upon 
a  custom  in  the  reialm  of  England,  which,  if  it  existed,  was 
Ae  common  law.  The  decisions  in  the  case,  therefore,  went 
upon  die  ground,  that  the  custom  in  the  realm  of  England^  or,  in 
other  words,  the  common  law  of  England^  was  applicable  to 
-  notes  endorsed,  the  same  as  to  foreign  bills  of  exchange. 

The  case  of  NichoUon  vs.  Sedgvnck,  reported  m  1  Z^.  JfZay, 
180,  and  in  3  Salk.  67,.  was  just  like  the  present:  aqd,  after  a  ^ 
verdict  for  the  plaintiff,  judgipent  was  arrested  because  the  action 
should  have  been  brought  in  the  name  of  the  original  payee.  And 
in  3  Salk*  67,  Jordan  vs.  Barlow,  it  is  said  to  have  been  rgled 
that  a  bin  payable  to  W.  R.  pr  order,  is  within  the  custom  of  mer- 
chants, and  may  be  negotiated  and  assigned  by  custom,  and  the 
contract  of  die  parties ;  and  an  action  may  be  grounded  iipon  it, 
diough  it  be  not  a  specialty ;  but  if  it  be  made  payj^ble  to  W.  R. 
or  bearer,  it  is  not  within  the  custom  pf  pierchants.  And,  where 
plaintiff  declared  diat  the  defendant  made  such  a  bill,  according 
to  the  custom  of  merchants,  and  had  not  paid  it,  the  declaration 
was  adjudged  ill,  because  the  custona  wa^  too  general.  Itdoes 
not  appear  by  the  report  whether  ih^  plaiatiff,  indie  caseof  bearr 
er,  sued  as  bearer  or  as  endorsee.  If  as  bearer,  the  cage  aboye  of 
JNtcholson  vs.  Sedgwickj  might  goyem  the  decision.  If  as  enr 
dorsee,  it  would  be  founded  gn  the  decision  of  the  above  case^of 
Hodges  vs.  Steward. 

The  case  of  Clark  vs.  Martin,  lii  Kin^^s  Bench,  m  1  •4wne,re- 
portedin  2£.d.liay.767,fc  1  Satk.  129,  was  upon  severa]  promises, 
.and,  amongethers,  one  was  indebitatus  assumpsit,  and  ope  i^pon  a 
promissory  note,  payable  tp  the  plaintiff  or  order,  apd  declared  up- 
on as  a  bill  of  exchange,  according  to  the  .custom  of  merc^nts. 
Verdict  for  the  plamtiff,  widi  entire  damages^  and  motion  in  ar- 
rest, because    such  a  xlote  was  not   within   'tb9    custom  of 
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Windsor,.. Feb.  1828.  J  merchants..  But  plaintiff  should  declare' 
J4aiihewi  vs.  Hall.  )  in  indebitatus  assumpsit  for  money  lent,, 
and  give  his  note  in  evidence.  Ld,  Holt,  says  the  report- 
er,  was  ^totis  virihus  opposed  to  the  action,  and  ^said  that  this 
could  not  he  a  hill  of  Exchange,  and  after  one  or  two  terms,, 
the  judgment  was  arrested  by  the  whole  court.  That  is, 
though,  the  original  payee  of  the  note  was  plaintiff  in  the  ac- 
tion, yet  the  declarauon  was  Bad,  because  it  declared  upon  the 
note,  according  to  the  custom  of  merchants,  instead  of  declaring, 
as  upon  a  promise,  setting  forth  the  considerarion  of  that  promise ; 
or  else,  giving  the  note  in  evidence  upon  the  general  money 
eouQts.  Three  or  four  decisions  succeeded  this,  all  in  the  same 
l^jraia  of  excludmg  from  promissory  notes  all  appendages  of  the 
.  law  rajerchaut* 

These  decisions,  on  account  of  which  Ijd.  Holt  has  been  often 
.spoken  of  for  bis  obstinacy  and  peevishness,  gave  such  dissatis- 
.  faction,  that  it  produced  the  Stat,  of  Anne.  The  preamble  of  the 
act  is,wbereas,it  hath  been  held  ,&c.reciting  the  very  points  of  de- 
cision, which  had  thu^  stripped  promissory  notes  of  all  the  appen- 
dages of  bills  of  exchange,  and  enacted,  that  such  notes  should  be 
taken;  &x.  ax^d  various  persons  might  maintain  actions  upon  them,, 
as  upon  inland  bills  of  exchange,  made  or  drawn  according  tp  tjie 
custom  of  merchants.  This  statute  creates,  or  ra^ther  restores, 
jtbci  simiiari^  between  notes,  and  inland  bills  of  exchange,  both 
with  regard  to  then*  negotiability,  and  the  mode  of  declaring,  with- 
out nfMioing  the  consideration.  After  this  statute,  however,  the 
declarations,  in  raising  the  liability  and  promise,  mstead  of  say- 
ing by  the  custom,  as  lormerly,  say,  by  the  force  of  the  sta^te. 
And,  even  the  greatness  of  Ld.  HoU  is  scarcely  more  kept  in 
remembrance  by  the  allusions  of  judges  and  reporters  in  lat^t 
Umes,  tbaathat  unreasonable  oppositicm  of  his  to  the  application 
of  the  law  merchant  to  promissory  notes,  which  produced  that 
statute.  It  appears  strange  that  so  great  a  judge,  as  he  certainly 
was,  should  permit  that  to  proceed  indirectly  to  establish  a  right,, 
which  he  would  not  suffer  to  proceed  directly — ^That  he  should 
consider  the  note  sufficiendy  prima  facie  evidence  to  entitle  the 
^  plaintiff  to  recover  on  a  general  count,  when  he  would  not  sup- 
port a  count  drawn  upon  the  same  note,  and  alledging  with  legal 
certainty  all  the  facts  which  could  be  proved  by  reading  the  note. 
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During  all  these  discussions,  there  (  Windsor^  Feb.  1820. 
'seems  no  suggestion  '*but  that  a  note,  f  MaiHietot  vs.  Bafl. 
payable  to  the  bearer  only,  is  a  good  and  binding  note  to 
recover  upon,  in  some  form  of  action  or  other.  Nor  does  it 
appear  to  be  doubted  at  all,  at  this  day,  but  that  upon  such  a  note 
an  action  may  be  maintained  in  the  name  of  the  holder,  whether 
he  were  the  person  from  whom  the  consideration  first  passed, 
or  any  after  bona  "fide  bearer*  And  it  seems  difficult  to  conceive 
any  possible  reason  whj  there  ever  should  be  any  distinction  te- 
tween  die  rights  of  a  Jorwi^rfc  bearer  of  a  note,  by  purchase,  with- 
out Indorsement,  whether  that  note  be  payable  to  A.  S.  or  bearer, 
or  to  bearer  only.  The  statute  of  Jlnne^  if  correcdy  recited"  hi 
tlie  bodk  I  have,  gives  no  action  whatever  to  the  hearer  of  such 
note,  unless  by  reference  to  inland  bills  of  exchange.  They  ai^ 
named  in  that  clause  of  the  statute  which  enacts  that  notes  shall 
be  construed  to  be  payable  to  the  person  to  whom  they  purport 
to  be  made  payable.  But  they  are  not  named  at  all  in  that  claiii^e 
■  which  creates  the  negotiability.  That  clause  enacts  that  every 
such  note,  payable  to  any  person  or  his  order,  shall  be  assignable 
'or  endorsable  over;in  the  same  manner  as  inland  bills  of  exchange 
are,  or  may  be,^ccording  to  the  custom  of  merchants.  And  the 
payee  may  maintain  an  action  against  tlie  maker,  and  the  endorsee 
against  the  maker,  or  any  prior  endorsor,  in  like  manner  as  in  cafses 
of  inland  bills  of  exchange.  As,  therefore,  stich  bills  payia- 
•hle  to  bearer,  or  to  A.  B.  or  bearer,  might  he  «ued  witb'oot  this 
statute,  so  might  notes  thus*  pay  able  be  sued  by  virtue  of  (he  stat- 
•ate. 

But  few  disputed  cases  upon  such  notes  have  been  reported 
^ince  that  statute.  The  case  cited  from  the  3  BUrr.  15W, 
Orant  vs.  Vaughn^  is  an  authority  strong  in  point  in  support  of 
this  declaration,  both  in  its  direct  application,  and  in  its  disposal 
^of  such  former  decisions  as  militate  against  it.  That  was  brought 
upon  a  bill  payable  to  ship  Fortune^  or  bearer.  It  is  ^id,  and 
correctly  too,  that  no  action  could  be  maintained  at  all  tipon  this 
contract,  unless  in  favor  of  some  person,  as  bearer,  because,  ship 
Fortune  could  be  neither  plaintift  nor  assignor.  Hence  the  man  to 
whom  delivered,  or  the  first  bearer,  holds  as  he  would  if  the  words 
*^ship  Fortune  or"  had  been  omitted  in  the  bill.     This  reasoning 
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Windsbr,  Feb.  1828.  }  ig  good  in  support  of  the  acUon  upofi  the 
MtuUuwi  T8.  HaU.  5  bill  in  favor  of  the  person  to  whom  it  was 
first  delivered.  But  this  reasoning  does  not  at  all  affect  the 
parallel  between  that  case  and  this  .*  for  Grants  the  plaintiff  in 
that  action)  was  not  the  original  bearer  of  the  bill.  It  was  sent 
to  one  Bicknett  who  lost  it;  and  it  was  found  and  sold  by  the 
finder.  And  Grants  after  due  caution,  became  the  bona  fide 
purchaser,  and  the  court  decided  that  he  should  recover  of 
the  maker,  he  having  sued  as  bearer.  Bicknett  was  the  original 
bearer.  Grant  was  bearer  after  him,  and  recovered. — ^In  the 
case  before  the  court,  Mark  Richards  was  original  payee, 
and  first  bbarer,  and  Matthews  is  the  second  bearer,  and  he  must 
recover,  if  that  case  is  law  here. 

But,  It  is  objected  that  the  case  in  Burrow  is  of  no  force  here, 
.  because  founded  upon  the  statute  ofAnnCy  which  was  never  adop- 
ted here.  On  reference  to  the  case,we  find  that  Lord  Mansfield 
assigns  his  reasons  in  full,  as  his  custom  was,  and  begins  with  say- 
ing, that  he  was  not  satisfied  at  the  trial  with  the  reason  of  those 
cases  cited  by  the  defendant ;  and  proceeds  to  deny  the  correct- 
ness of  those  several  decisions,  and  cites  several  cases  in  point  for 
the  plaintiff,  not  here  named,  but  which  can  there  be  seen,  aiid 
adds,  that  great  force  arises  firom  the  act  of  Parliament,  Sd  and  4th 
of  Anne.  Before  he  alludes  to  tlie  statute  at  all,  he  says,  among 
o&er  things, "  It  appears  in  the  books  that  these  notes  are  by  law 
negotiable  ;  and  that  the  bearer  of  them  may  maintain  an  action 
as  bearer,  where  he  can  entitle  himself  to  them  on  a  valuable  con- 
sideration— and  it  would  be  absurd  to  endorse  such  bills  as  are 
made  payable  to  bearer. 

Justice  WUmot  expressly  says,  "this  note  is  negotiable,  and  may 
be  sued  in  the  name  of  the  bearer.  Bearer  is  a  description  of  the 
person,  and  a  person  may  take  by  that  description,  as  well  as  any 
other.  It  is  a  contract  to  pay  the  bearer,  or  to  the  person  to  whoni 
he  shall  deliver  it."  And  he  adds  that  Hinton^s  case,  before  cited^ 
is  decisive  of  the  one  under  consideration.  And,  it  will  be  re- 
membcredjthat  JHtn^on'5  case  was  decided  long  before  the  statute 
ofAnnt,  and  he  adds  : "  were  this  a  question  antecedent  to  iliat 
act,  I  should  stand  by  that  first  case  of  Hinton^  rather  than  the 
latter  ones  cited,  which  differ  firom  it."    The  court  were  unani-^ 
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Wious  for»llie  phhidft  ;  ami]  their  reason-  <  Wi^<i*^r,  Feb.  1898' 
in^  show  conclusively  that  their  decision  (  MHUie$c^,v9.a^ 
would  have  been  the  same  had  the  statute  beentjot  of  the 
question.  This  case,  from  the  investigation  it  evinces,  shoiild 
command  more  respect  than  those  shortly  reported  cases,  which 
are  not  very  consistent  with«ach  otiier,and  which  evince  none  of 
that  expanded  investigation  by  which  Lord  Mansfield  extrica- 
ted the  common  law  from  so  many  difficulties  that  were  technic- 
al, but  without  substance  or  use.  We  consider  this  case  as  set- 
tling what  the  common  law  was  upon  this  subject  at  that  period, 
and  we  discover  no  case  decided  ac  a  later  period  which  militates 
at  all  against  it.  And  there  is  no  doubt  but  that  decision  has  ev- 
er since  been  considered  law  in  Engtand.  But  it  is  possible  that 
more  disputes  would  have  arisen  upon  the  subject,if  the  statute  had 
been  repealed  ;  though  it  is  not  veiy  probabte,  for  ibAi  decision, 
treated  as  common  law,  must  have  been  as  convenient  and  useful 
in'practice,  as  the  same  law  when  applied  to  ibreigo  bills  of  ^- 
change.  Bat  were  we  compelled  to  doubt  whether  the  common 
law  of  England,  without  the  statute  cf  Anne^  would  support 
this  action,  the  doctrine  it  embraces  js  so  just,  and  so  convenient, 
we  should  be  unwilling  to  reject  it,  unless  we  &id  it  clearly  oppose 
ed  to  the  common  law.  It  is  very  just  that  persons  should  abide 
by  their  contracts  understandingly  made,when  upongQod  consider- 
ation ;  and  it  is  a  rational  construction  of  lliis  instruraent,that  the 
defendant  promised  to  pay  to  the  person  who  should  be  the  bona 
Jide  holder  or  bearer  of  the  same. 

It  is  now  about  fifty  years  since  this  state  was  established,  with 
an  organized  judiciary  in  some  form  or  other ;  and  during  all,  or 
nearly  all,  that  time,we  have  had  a  statute  adopting  the  common  . 
law  of  England fSO  far  as  applicable  to  the  circumstances  of  this 
state* 

There  was  a  short  period,during  which  those  statutes  of  Eng- 
lanrf,  which  were  in  affirmance  of  the  common  law,  were  adopted 
by  our  statute.  There  was  anciAitly,  and  for  a  short  time,  I  be- 
lieve one  year  only,  a  statute  of  this  state  in  force,destroying  all 
negotiability  of  notes.  During  all  this  time,it  has  been  necessary 
for  courts  to  adopt^eiiher  by  express  decisions,  or  tacit  practice, 
fiiich  of  the  conmion  law  as  they  deemed  applicable  here.  As  the 
ss 
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Windsor^  Feb.  1888,  1  early  decisioti!i  of  our  courts  were  not  re- 

Jbuhcws  vs.  Hail  )  ported,  we  must  mfer  their  deciskxDS  front 
what  we  can  be  sure  has  been  treated  as  law,  time  out  of  mindy 
and  not  the  subject  of  litigation.   • 

In  the  first  place,  then,  that  part  of  the  ancient  common  hwr 
which  required  the  particular  consideration  on  which  a  note  was 
given,  to  be  set  up  in  a  declaration  upon  that  note,  was  never  a-» 
dopted  here.  The  allegation  o(  for  value  received  has  always 
been  considered  sufficient  in  a  declarauon  upon  note. 

In  the  next  place,  declarations  upon  notes  have  never  referred 
either  to  the  law  merchant,or  the  statute  ofAnne^  to  raise  any  fi- 
ability  in  die  promisor. 

In  the  third  place,  in  this  part  of  the  state,  and  Jti%e  Prentis9 
says  the  same  of  his  extensive  practice,  we  have  seldom  seen  or 
heard  of  a  declaradon  tipon  note  that  alleged  an  express  promise^ 
and  afterwards  proceeded  to  raise  a  promise  in  law.  The  rea-> 
son  for  raising  the  promise  m  law  in  England^  was  to  bring  in  the 
aid  of  the  law  merchant,  or  the  statute,  to  create  the  liability  of 
the  defendant.  That  bdeomes  a  useless  form  ^faen  preceded  by 
an  express  promise  of  binding  force  upon  the  defendant. 

During  all  this  time,  as  before  observed,  we  have  never  heard 
of  a  declaration  Upon  k  note,  payable  like  the  present,  in  which  the 
plaintiff  declared  as  endorsee :  nor  has  there  ever  been  any  dis^ 
pute  in  tliis  part  of  the  state,  and  probably  few  in  any  p&it,  but  that 
actions  like  this  might  be  maintained  in  the  name  of  the  bearer« 
Judge  Doolittle  informed  me  of  a  case  the  Supreme  CeMHt  bad 
then  just  decided  in  Bennington  county^  about  seven  or  eight 
years  ago,  ki  which  they  supported  an  action  in  favor  of  the  bear- 
er wilbout  endorsement.  But  it  is  not  recollected  whether  the 
note  was  payable  to  A  B  (»-  bearer,  or  to  bearer  only ;  but  it  was 
undoubtedly  in  favor  of  a  bearer,  who  became  such  by  purchase. 
So  was  the  information  as  now  recollected.  These  actionsjn  favour 
of  bearer  have  been  frequent,  and  have  generally  passed  without 
objection.  This  shows  the  general  understanding  that  such  was 
the  law  of  the  state.  In  1  Mason^s  Rep.  251,  BuUard  vs.  -BcH, 
^e  Circuit  Court  decided  that  they  had  jurisdiction  of  an  aclioa 

^a  bill  payable  to  AB  or  bearer,  and  not  endorsed,  because  it 
t  direct  promise  to  pay  to  bearer,  the  same  as  if  it  had  beeo 
payj^le  to  the  bearer  only. 
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This  sute  has  so  bog  existed,  that  we  (  Windsor,  Feb.  18«. 
may  well  treat,as  coromoa  law  of  ibis  state,  f  JiaithewM  vs.  HoXL 
that  which  has  alwi\ys  been  considered  law  here.  Many  years 
smce,  the  Supreme  Court  of  the  United  States  decided,  in  a 
case  carried  up  from  thb  state,  that  two  or  more  tenants  in  com- 
mon might  join,  as  plaintiff,  in  an  action  of  ejectment.  This  is 
contrary  to  the  common  law  of  England.  And  this  decision  was 
founded  upon  the  bng  and  uniform  practice  of  the  courts  in  Ver-^ 
mant.  See  the  case  of  J.  B.  and  Elias  Bicks^  vs.  IVm.  Rogers, 
reported  in  Cranch* 

Upon  every  view  of  thiscase^tbe  decision  of  the  majority  of  the 
court  is,  that  tlie  declaration  is  sufficient,  and  the  plaintiff  havo 
judgment. 

Chief  Justsce  Sxinnjsb,  expressed  a  dissenting  opinion^ 


Obanoe  County,  Febbuaet  Txbm,  1828« 
The  State  vs.  Seqver  Little. 

That  in  declaring  upon  a  8tatate-ollence«  in  an  indictment,  it  is  not  necesgarjr 
to  declare  in  tlie  worde  of  the  statute^  but  onlj  to  show  the  offence  eubstan'* 
tiallj  within  the  sutute. 

That  it  is  not  necessary  to  aver  ih^f Benjamin  P.  Calft^  who  was  disinterred, 
was  a  per6on:^that  shall  be  intended  as  the  indictment  is  worded. 

This  was  an  indictment  against  the  respondent,  upon  which  be 
was  tried  and  convicted  in  the  County  Court.  After  which  a 
motion  in  arrest  was  filed,  and  overruled  in  that  court.  And  that 
deci^on  was  brought  up  for  a  revision  in  this  Court. 

The  substance  of  the  indictment  was,  "  That  one  Seaver  Lit'* 
*'  tie,  of  Chelsea^  in  the  said  County  of  Orange,  on  the  night  of 
<<  the  25th  day  of  October,  in  the  year  of  our  Lord,  one  thousand 
"  eight  hundred  and  twenty-six,  with  force  and  arms,  at  Washings 
"  ton,  in  the  said  County  of  Orange,  the  public  burying*ground^ 
**  near  the  west  meeting-house,  in  said  JVtiskington,  unlawfully 
<<  did  enter,  and  the  dead  body  of  one  Benjamin  P.  Calfe,  then 
"  lately  before  laid  in  a  coffin,  &£  mterred  in  the  same  burjring  ground^ 
"  did  then  and  therejunhwfully  dig  up,  disinter,  remove  from  the  said 
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Or^frge,  Fib.  18S8.  >  <<coffin|digti»b  and  cariy  awty^to  the  eri^e&aht-^ 

SMe  vs.  XtMe.    ^  *^i»  of  1^1  others^in  the  like  cases  ofiendiog^con-' 

*%Br7  tor  tbeform,force  aad  ^lect  of  the  8tatute,ia  such  case  made 

'^d  prdrided^  and  against  the  peace  and  dignity  of  the  state.*^ 

Mr.  Upkamj  in  ntppori  of  the  moium  in  orreH.  The  indict- 
ment^wemsist^  is  inaoffieieDtb  faiw  ta  audiorize  the  court  to  render 
a  jndgnient  upon  the  verdict.  An  indictment  must  lay  the  charge 
against  the  respondent  positively,  and  not  by  way  of  recital;  it 
must  expressly  allege  erery  thing  mateiial  in  the  description  of 
the  sebstance,  nature  and  manner  of  the  crime ;  for  no  intendment 
)riiall  be  admitted  lo  supply  a  defect  d.  this  kind.— d  Bmc  Ab. 
\ii\^.j^  Om%.  Dig.  662.— ^rci.  Crtai.  L.  5,  15,  16, 17 — S 
SaWc.  191. — It  must  also  bring  the  offence  widiin  the  statute ;  no 
intendment  or  condusion  will  make  good  an  indictment  which 
does  not  bring  the  offence  within  all  the  words  of  the  statute.-* 
^Bac.M.  lis.— Hale's P.C.  170,171.— JtfcJVofty'f.  Ev.  494. 
~Arch,Crim.  P.  22. 

Again,  it  is  not  always  sufficient  to  pursue  tbe  words  of  the 
statute,  unless,  in  so  domg,  yon  fully,  direcdy,  and  e]q>re86ly  aflege 
ihe  matter  wherein  the  offence  conrists,  without  the  least  uncer- 
tainty or  ambiguity.— 3  Bac.  Ab.  113,-3  B.  and  Pul.  106.— 
*5  Easfs  R.  244. — ^So  an  indictment  is  insufficient  wherever  all 
the  facts  charged  may  be  true,  and  yet  the  party  be  innocents — 
*2  Hawk.  P.  €.  320, 321r-2  jDoti^«  R.  163.— An  indictment  up- 
on the  statute  of  stabbing f  without  saying  ^^  having  a  weapon  first 
drawn,**  is  not  good. — 3  Satk.  191.— 1  Li.  Ray.  138. — ^In  Coti- 
monwealth  vs.  Mc  Monagale,  1  Mass.  i2. 516,  the  court  held  that 
an  indictment  for  breaking  a  store  could  not  be  supported  under 
the  act  of  15th  March,  17B5,  See.  8,  which  enacted  <^  that  if 
*  any  person  shall  break  open  any  dwelling  house,  in  the  day  thne, 
^  with  an  intent  to  steal,  or  commit  any  felony,  or  break  open  a^y 
^*  trare  house,  shop,  mill,  maIt-*house,  bam,  staUe,  out-house,  or 
'^  any  public  building,  or  other  building  whatsoever,  or  any  ship, 
**  or  other  vessel,  being  within  die  body  of  the  county,  by  night 
'**  or  by  day,  with  an  intent  to  steal,  or  commit  felony,"  because 
the  indictment  did  not  allege  that  the  store  was  a  building. 

From  what  has  been  said,  we  learn  that  an  indictment,  in  the 
Jtfst  place,  must  be  certain  as  to  the  ps^ty  indicted.      In  the  »ec- 
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•fti  place,  it  must  be  certsin  «s  to  the  person  (  Oruge»  r«b»  iat9< 
against  whom  the  offence  was  camniitted.  f  stmu  ▼>.  JUitie^ 
In  the  Mrd  place,  it  must  be  oertain  as  to  the  time  and 
place.  In  the  fourth  place,  it  must  be  eertam  as  to  the  iacts,  cir- 
cumstances, and  intent,  constituting  the  offence.  With  these 
general  principles  in  view,  let  us  proceed  to  examine  this  in- 
dictment. 

1 .  As  to  the  place  where  the  crime  was  committed*  The  in- 
dictment does  not  allege  that  the  defendant,  on  such  a  day,  enter- 
ered  a  public  burying  ground,  in  such  a  parish,  where  the  bodies 
of  dead  persons  are  buried*  Neither  does  it  allege  that  the  dead 
body  of  the  said  Bengamin  P.  Ca^Cj  was  there  buried  >ii|  a  grave 
in  said  burying  ground.  These  are  important  and  material  alle- 
gations.--^^ Sw'i.  Dig.  749.-2  Chit.  Crim.  L.  U.—Jhxh.  Crim. 
P.  379. 

2.  Theindictment  does  not  allege  that  the  defendant  dug  up^ 
disinterred,  or  removed  the  body  of  a  dead  personi  or  a  human 
body. 

3.  It  does  not  allege  that  there  ever  was  in  existence  or  life, 
any  such  person  as  Benjamin  P.  CaJfe^  or  that  any  such  person 
ever  died. 

4.  All  the  facts  charged  in  the  indictment  may  be  true,  and  yet 
the  party  be  innocent.  The  offence  consists  in  digging  up  and 
removing  a  human  body.  Now  the  indictment  no  where  charges 
the  respondent  with  digging  up  and  removing  a  human  body.  The 
allegation  is,  that  ht  dug  vp^  dinnierredf  end  removed  the  dead 
body  of  one  Benjamin  P.  Calfe. 

Niittingj  Staters  Attorney^  contra*  To  the  first  cause  assign- 
ed, the  prosecutor  answers,  that  the  locus  in  quo  constitutes  no 
part  of  the  ofience;  therefore,need  not  be  set  forth  in  the  indict- 
ment.— Stat.  p.  275.  To  the  2d,  3d,  4tb  and  5th,  he  answers, 
that  it  is  unnecessary  to  aver  that  ^Benamtn  B.  Calfe  was  a  per'^ 
son,  or  had  a  human  body,  or  once  lived,  or  sickened  and  died. — 
lEast,Sl4.--2EastJSl60.'-lChit.Crim,laWj  139, 140,  142^  143. 
Also,l  Chit. 196 J  '^  where  a  word  or  sentence  is  capable'of  diflerent 
meanings,that  will  be  taken  by  the  court  which  will  support  the  pro- 
cecdings,and  not  that  which  will  defeat  them."  '^At  the  present  day 
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Qmpte,  F»b.  1838.  2  c^ertaioty  |q  a  eomnkon  iotent  ur  «U  that  b  rec 

8m^  T^  Mik'  7  f  iiisite.'^ — Odd*  To  the  6tb  cause,  presecu-* 
tor  an^worSftbatU  it  never  necessary  to  negative  an  exception 
or  ffqvifio  wbiolji  is  contuned  in  a  separate  clause  of  tjt|e  statute 
-^l  Chit.  233,-.2  Chk.  14. 

.  HuTPHUvpoN,  J«  delivered  the  opinion  cf  the  cpurt.  The!  stat^ 
ute  of  this  statei  (seepage  275,)  enacts,  conceraiDg  the  o&nce 
with  which  the  defendant  is  charged,  <<  that,  if  any  persqn  or  per- 
sons, shall  dig  MPs  remove,  or  disturb,  the  remains  of  aify  dead 
person,  interred  within  this  state,*'  he  shall  be  punished  io  and$0. 

This  indictment  is  qot  drawn  with  great  caution*  It  does  no| 
attefopt  to  charge  the  defendant  in  the  words  of  the  statute*  Nor 
was  that  necessary,  if  other  words  equivalent  wera  inserted.  It  is 
olcyecced  to  the  indictment,  that  it  neither  adopts  the  words  of  the 
statut(9»  nor  those  that  are  equivalent.  The  mdictment,  instead  of 
saying  ^^  the  remains  of  any  dead  person,"  says  *'  the  dead  body 
oIBenjamn  P,  Ca^^  then  ktely  before  laid  in  a  coffin,  andao- 
terred  in  the  same  bnrying'ground."  What  are  the  remains  of  a 
dead  person?  die  dead  body  is  the  answer.This  is  weM  understood 
in  common  parlance.  Nothing. else  does  remain^after  the  spirit  has 
fled,  but  the  dead  body.  In  speaking  of  a  person  who  is  living, 
if  we  say  that  tus  body  ^as  hurt,  wounded,  bo.  it  is  well  under*' 
stood  in  its  appropriate  sense.  It  means  the  body  of  a  person, 
not  of  his  horse,  or  his  ok. 

The  objections  that  it  does  not  appear  thai  Benjamin  P.  Cki^e 
was  a  person-^^thathe  ever  lived  and  died,  &c.  are  rather  too  nice 
and  technical  to  be  sanctioned.  Alt  the  statutes  against  crimes 
use  the  expressbn,  '^  if  any  person  shaQ  do  such  an  act."  ^  If  any 
person  diaH  breidc  the  peace."  '^  If  any  perscxi  shall  counterfeit 
the  coins,&cc."  No  indictment,  upon  these  statutes,  was  ever  seen 
allegmg  that  the  defendant  was  a  person.  The  charge  b,  that 
A.  B.  did  such  an  act.    This  is  sufficient. 

So  of  some  other  circumstances  noticed  as  objections.  They 
s6em  answered  by  reading  the  indictment, as  every  person  would 
uhderstand  it.  '^That  die  defendant,  at  IVashingUm  in  said  coun- 
ty,  with  force  and  arms,  the  public  burying  ground  near,  be.  in  said 
H^<!i5At7i^^on,unIawfully  did  enter;  and  the  dead  body  of  oneBeiya* 
min  P.  Calfe^tben  lately  before  laid  in  a^coffin,  and  interred  Jn  the 
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6aniel>ur]ring  ground,  did  then  tttid  therd  nnlaw-  {  Oralig»»^-  tt» 
fully  dig  up,  disinter,  remove  from  tbe  said  f  state  y«.  Lotfe, 
cofliiijdiisturb  and  cany  away.**    All  the^e  expressions  combined 
leave  but  Btde  of  that  uneertaintysupposed  by  the  objeottom. 

But,  it  is  urged  that  there  is  ho  averment  that  tfaddeal^bocty  r©*- 
mained  ititeired,  at  the  time  it  Was  dug  up  by  the  defendttrft— ^ 
That  it  only  appears  argiimentatively.  This  would  haVe  been 
plausible,  if  there  wi^re  no  allegation  of  interment*  Unit  the  de- 
fendant dug  up  the  body,  would  strongly  imply  that  it  was  in  a 
state  capable  of  being  dug  up  ;  that  is,  that  it  was  intel'r^d.  Yet 
this  would  be  inference  only.  But  when  the  indictment  not  only 
alleges  that  the  defendant  dug  up,  disturbed,  disinterred  and  re-' 
moved  the  dead  body  of  Benjamin  P.  Ccdfe,  but  also  alleges  &at 
the  same  dead  body  had  then  lately  been  laid  in  a  coffin,and  intek^ 
ted  in  the  sama  burying  ground,  it  seems  too  mtich  16  call  upoA 
the  court  to  presume,  that,  notwithstanding  all  these  allegation^ 
the  body  might  have  been  disinterred  in  the  mean  time,-  and  not 
then  capable  of  being  dug  up  by  the  defendant. 

It  is  hardly  supposable  that  the  defendant  could  ever  have  dufn 
fered  at  tbe  trial,  or  been  jeopardized,  by  the  adfiiisdoii  oi  aay 
testimony,  but  what  applied  to  the  itidictmeot,  aecbidia^  t»  ita 
most  natural  significadoa,  and  as  was  intended  by  the  grand  jiirj 
who  presented  the  same.  If  proof  had  been  offered  of  the  disin- 
terring of  any  other  than  a  human  body,  or  any  other  than  the  bo** 
dy  of  a  man  or  boy  of  the  name  of  Befyamin  P.  Calfef  it  .wodd 
have  been  excluded,  as  not  supportmg  the  indictment. 

That  technical  noti«i  of  construing  language,  used  in  crimmal 
prosecutions,  which  would  exclude  every  common  and  reasonable 
intendment,  seems,  in  modem  times,  to  have  been,  exploded.  la 
2  Gal  Rep.  15,  The  United  States  vs.  Batchelder,  there  was  a 
motion  in  arrest  after  verdict,  grounded  on  supposed  defects  in  the 
indictment.  Among  others,  not  followmg  the  statute  formed  (»e 
objection.  The  word  «*violently"  was  substituted  for  "forcibly.'* 
indeed,  there  seemed  to  be  no  attempt  to  foDow  the  statute  ia  its 
language,  only  in  its  substance.  The  indictment  was  held  suffi- 
cient. Judge  Story  there  says,  "It  is  not,  in  general,  necessary, 
in  an  iudictment  for  a  statutable  offence,  to  lollow  the  exact  word- 
ing of  the  statute.    It  is  sufficient,  if  the  offence  be  set  forth  with 
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Of*H«»P^'  1828. J  subtaiuia)    accuracy    and    certainty.,  to  ,a, 

suueyLtMii^  )  Fcasoi^ble  intendment.'^ — He  lays  this,  down 
wMl  the  sittgle  eitception  of  technical  words  which  constitute. 
the  specific  ofience,  Eke  burgtariter  in  burglary.  With  regard 
10  tne  omwsion  of  the  woxd  forcShlt/j  used  by  the  statute,  he  says , 
that  means  doing  an  act  with  force  ;  and  the  indictment  charges 
that  the  Teastance  was  with  force  and  arms. 

The  motion  in  arrest^  in  die  case  before  the  Court,  isoveRiiledr. 

Cutting,  for  State. 

Upham,  for  defendant. 


OatiUNS  County,  AiuoitiuIed  Tsbm,  Jult,1838. 

Pn^dint  and  Feltows  of  Middlebury  Colkge  vs.  Joel  Cheneif.  ^ 

Tiiat  t^Q-kaowlodgi  ortho  Court  of  «he  Uw  of  a  iMigbboukiagit4l»,  ismpotnifMg  ' 
«  JusUto  of  Uie  Pe««e  to  take  ackiiowlad^neot  of  dttitoi  may  be  eulioittil  ' 
withoot  other  proof. 

That  when  a  grantor  of.Und,  with  warrant,  afterwards  purdkaier  an  outMand* 
ing  title,  that  enures  to  the  beaefit  of  bis  grantee,  in  re^ct  lo  title«a«d  fox  hit 
bwn  behei&t  in  discharge  of  his  covenants. 

That  the  acknowledgement  of  a  deed  before  R*  T.  Judge  of  the  Su^t HH  Coilit, 
is  good  in  this  state. 

That  the  descripUo*  of  the  land  io  a  deed,  maj  be  by  niimbece  of  lots  ia  ftgaitti^ 
as  lot  No.  54. 

This  ivas  an  action  of  Ejecimini  for  lands  in  Albany,  which 
bad  been  tried  at  the  Supreme  Court,  and  excepdons  taken  to 
severah  decisions,  which  fully  appear  in  the  following  case  allow- 
ed by  the  Judg^  who  tried  the  cause. 

"Ejecitneni  fi>r  a  parcel  of  land  with  the  appurtenances,  lying 
and  being  in  Albany,  b  said  county,  described  as  follows :  being 
lot  number  ijfiyfour,  drawn  to  the  right  of  baae  White^  original 
proprietor ;  plea  the  general  issue.  The  plaintifis  in  support  of 
the  issue  on  their  part,  offered  m  evidence  to  the  Ijury  the  follow- 
ing, viae  >-^FirH^  the  copy  of  the  record  of  the  charter  of  Lutier- 
/ocA,  marked  A,  dated  June  26,  1782,  Isaac  fTAt^c  a  grantee. 
To  the  reading  of  which  the  defendant  objected,  for  that  it  did 
«ot  suffieiendy  appear  from  the  certificate  of  the  Secretary  of 
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*Uie,  that  the  original  charter  had  (       Orie^nt,  jMlyt  lft»> 
%ver  bnen   recorded ;•  but  the  ob^  if  MiddUlmryO)^. vf.  G^m^ 
jectjon  was  overruled  by  the  colirty  and  the  instrumeDt  was  read. 
Secondf  the  copy  dX  the  defed  from  Isaac  fVhitej^xxd^  twenty-, 
nine  others,  td  Joshua  Stanton^  marked  B,  dated  May  25^  1795; 
X6  the  reading  of  which  the  defi^ndant  objected,  for  that.it^did  not 
appear  that  by  the  laws  of  Conntcticntj  a  jusuce  of  the  peace  was 
authorized  to  take  the  acknowledgment  of  deeds ;  but  the  objec- 
tion wad  orermled  by  the  court,  and  die  instrument  was  read. 
Thirdy  the  copy  of  the  deed  from  JosHa  StarUon  to  IraAtteti 
markedC,which  wasread,dated  Ajugbist  16, 1803.  Foor^A,  the  copy 
of  a  decreed  of  the  Court  of  thancery  In  favor  oflraAttenBh 
%Binst  Joskaa  Stanton^  marited  D,  anldf  die  copy  ofth^  deed  from 
Ira  Allen  to  Jonafhdn  5pajfor(2,  marked  E,-^ecfei$  dated  Junev 
term,  1803,  and  d^ed  dated  April  5,  1802  :  lo  the  reading  of 
which  the  defendant  objected,  for  that  AUen  Bad  no  title'^td  the ' 
land  in  quesdonatthe  time  of  the  execution  of  said  deed,  and 
therefore  it  cotiveyed  nothing  to  Spaffbrd,  and  that  the  deed  from . 
Stantw/i  \6  AUen^  being  subsequent  in  pbliit  6f  time,  the  legal  f(^l9 
remained  in  Atterij  and  never  had  passed  to  said  Spqffi^jrdi  hut 
the  court  overruled  the  bbjection,   and  the  said  instrunidhtis  were 
read.     Fifth,  the  copy  of  tfie  deed  Jdna.  Spaffofitid  Jbna.  and 
AradHuiitj  marked  F;  to  the  riding  of  which  the  deibndant  ob- 
jected, for  that  it  was  acknowledged  before  Royal  Ty/cf,  judge  of 
the  Supreme  Court.    But  the  court  overmled  the  objection,  and 
the  instrument  was  read — dated  April  5^  1804.     Sixih,  the  deed 
from  Arad  Hunt  to  the  President  and  fellows  cXMidJSthufyCoh 
lege^  dated  May  6,  1813,  marked  G,  and  the  deed  frcftn  Jbnd. - 
Hunt  to  the  same,  marked H,  duted  May  81,  1817 ;  tothe trad- 
ing of  both  which  said  deeds  the  defendant  objected,  for  that  nei- 
ther of  them  contained  any  sufficient  description  of  the  lands  in- 
tended to  be  conveyed  :  but  the  court  ovemded  the  exception  to 
both  said  deeds,  and  they  Were  road.     Seventh,  the  act  incorpor- 
nting  the  President  and  Fellows  of  Middlebnry  CoHegey  passed 
Nov.  1, 1600,  and  the  cliarterof  said  CoUege,  dated  Nov;  1,1860 
and  recorded  on  the  ninth  day  of  said  inonth,whicb  were  also  read. 
The  plaintiiTalso  gave  parol  testimony  to  the  jury,  tending  to  show 
that  the  ioxviiof  LutterlochjtiovfAIbanyyhsksheen  surveyed,in  6ct, 
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Orleans,  Jtdy,  1828.  ,  i  jat|olotsi»  and  that  the  said  lotsbary 
MMiekuig  C9U.  f^Ckm^y  been  divided  among  the  proprietors;^ 
these  lotoheingdrawa  to  each  prigioal  proprietor's  right— that  bts 
4iiiaibered  41, 4^,  and  54  were  drawn  to  the  right  of  hcMc  White ; 
that  the  lands  ia  said  town  are  held  according  to  this  survey  and 
dirisiony.  and  thajt  the  defendaj^  was,  at  the  commencement  of  this 
action,,  and  still  is,  io.possessioB  of  said  lot  number  ^i^jfbor. 

The  defendant,  losup|K)it  the  issu^  on  his  part,  offered  in  evi- 
dence to  the  j/iivy  the  deed  bom  John  Skixkner^  collector  of  a  road 
tax,,  laid  en  the  ^^  lawn  bjr  a  special  act  of  the  legislature,  passed 
in  QtttobM  1821^.  n  hiok  l|ie  said  defendant,,  marked  I,  which  was: 
jead :  vhes««i|cni  it  wa%OQnteiuled  bj  the  ptaiQUfTs^  that  the  said 
deedwa^  vtjid  aad.ofoo  avail  ta  coniej  the  said  land  to  the  de- 
.feodaiiCy  becamae,  at  ih9  time  pf  granting  the  said  tax,  the  said 
land  betonged  to  said  Collar  4nd  wajs  not  liable  tp  said  tax,  for 
that  the  djefendaBt  Had  not  shown  to  t&e  jury  ibat  at  the  ume  of 
graoting'saidtax^  ihesaid  CoU^e^  held  and  possessed  other  lands 
^the  yea%  vakie  pf,  two  thousand  d<dlars'---and  also  for  that  saht 
premiseft  wat  land  sequestered  forpohlic^  pious  or  charitable  us^. 
And  it  was  contended  hy  &e  defendant  that  the  said  deed  was  good 
and  valid  to  CQnrey  aaid  pf^eraisQs  to  him^  because,  the  plamtlfis 
iMid  not.shown  to  the  jary  ^»t  they .  did  not  possess  other  lands 
^of  the  yearly  value  of  two  tbotisaud  dollars,  and  also  for  diat  the 
^]^eniisG3.  waa  iM  laod  ae^qjiaaterod  fo^  publick»  pious  ot  eharita-^ 
Me  uees^ 

Whoeapdn^  g^«rt  ipstracl^d  the  jury  that  i£  from  the  afore* 
said  evidence  on  tbe^pfirtof  the  pktiiuifis,  they  found  that  the  lands 
in  cpasstioat  bdoQged  to*  the  said .  €oHegfi  fit  the  time  of  granilng  the 
saidtax,the  said  deed  naecked  I^waa  not  good  and  valid  m  the  law  xo 
comey  the  said  premise&io  thodefendant,for  that  the  said  defend- 
ant bad  not  given  any  evjdeneeieodingtosliew  that  the  said  Coll^ 
did,  at  the  diocie  of  granting  said  tftXr  hold  ev  pos^s  other  lands 
to  the  yearly  vabe  of  two-  ^qusand  dollar? ;  whereupon  tlie  jury 
raturned  a  verdict  for  tfa^  plaiiiti£«  The  several  instniments  be- 
fore referred  to,,  marked  A,  B,  C,  D,  E,  F,  G,  H  and  I,  together 
witb  the  said  actSy  Jooprpor9i^ng  the  President  and  Fellows  of 
Middlebury.  CaUege,  and  the  said  cli^rter  of  said  Colhgej  are 
made  apart  of  this  case.  And  to  the  several  deci^^ons  of  the  court 
aforesaid  the  defendant  excepts. 
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^gument  for   the    defendant. — (       Of leani,  July,  1828. 
It  is  cometided  by   the  iBSso6iaa,fMiddldmry  ^o£^^ 
that  ft  tkle  obtained  by  «  ^antpor   subioqaent  to  -his  having 
conreyed  a  dfefectiv^  title^  Ms  aever  beta  adjudged  to  enure  to 
.the  benefit  of  bj6  grantee,  unless  h  were  iirbere  the  grantor  ««a 
liable  upon  bis  eovenlints  to  make  lis  tide  good,  tiieeking  at  tbe 
same  time  to  recover  egainst  bis  grantee  in  «b  actien  of  ejeetment, 
and  then  otity'as  m  estoppel  or  retibottal,  tfaat  H  ihe  right  of  ^ae- 
tion  shril  rebut  the  right  of  entiy.     Hehoe  CWEaa  LU.  S65,  ^  aays^ 
"^ff  a  son  rel^ase'a  foture  right  in  die  life  of  his  l«lli9Pi  tbereletae 
^  IS  void,  beoau^  he  had  norighl  at  tb^  tiJtteof  the  release  «uidd^ 
<<  but  all  ^  right  was  at  HM  tioie  m  the  fatbayr;  but  after  the  da* 
**  cease  of  the  father,  the  son  shlfl  eater  into  the  kodagainatbis 
^own  r6lease.''--«SJbqp«  Tow^.  S4a.--JW.  600.    UJrajUknU 
deed  of  dth  of  April,  leoi,  ii^  J&naihan  SfuJf^d^h^Acai^bm^ 
fio  covenants  for  tide,  asiy  person  elaiiivog  under  JfUen  by  tUNi- 
veyanoe,  subseqnent  to  his  deed  Aom  SUmUm^f  die  IM  of  Am^ 
gust,  ]803,wouldlxdd  the  landis;  and  thou^  ibet'O^isiBW  eoire- 
Hants  in  Atten*4  deed  to  i^pa^br<f--yet  it  does  not  abardie  oancy 
because,  die  present  defendant  k  sM,  beir  to  ^dOsn.'^  estate,  nor 
do  diey  hold  under  t/lSen  ^-tberefere  eaimot  be  afiiBcted  by  die 
covenants  of  Us  deed,  fer  OoieiA  diOioest  paragraph  ^ays,  ^^or 
*^  if  diere  be  a  tnamnty  annexed  to  jAie'reloaia,  «bea  the  eon 
<« shall  be  barred;  ferdiougb  tb^fetease  oaqoot  bat  ^  riigbt 
«' for  tbe  cause  sforesaid^  ^etthe  wOnolf  flcit^  rebuts  aodJbif 
*<him  and  his  faeirs  of  a  febve  rig^t  wfaicfa  was  not  in  Um- at  the 
*<  time— and  tbe  reason  (wfaich  in  -ell  cassis  «o  beeeogbt  out) 
<<  whereft)fe  a  ^amwyi  being  A  covenant  real,  sboidfl  bar  a  fiit»rd 
*<  right,  is  for  avoiding  cireuify  of  actioB,  (which  is  «iot  fevared  in 
*^  few)  as  {odierwise]  he  that  ittade  die  vftMan^'sfaoidd  {would] 
*^  I'ecover  against  tbe  terre-»tenantiaBd  b6)by  force  of  die  wainBty, 
^*  to  haVe  as  much  in  value  agabn  dib  saWe  penon;^'    If  the  rea- 
nan  b^e  assigned  by  XwoAe  is  the  true  iMson  tiiiy  the  ooveoan^ 
ter  shall  not  be  pemntted  to  recover  ligainst  the  covenaots  in  bia 
own  deed,  aad  tio  othor  em  be  assigned,  it  fiAnes,  that  tbe  sub- 
ject of  die  covsenants^  barring  the  right  of  the  defeodaat  to  dis* 
pute  die  vafidi^  of  tide  eonveyed  by  AUm^  Spaffiurd^  is  at  cest, 
tbe  defendaiM^)  notfaoldfaig  under  /IBen^  bqt  by  title  adverse^  and 
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oifciiiOaiy  ttW^  /  i^tXi  Pf'wo  aflbcted  by  his  ooveoaMiu  • 
jmdi^mr^iyMri. tk^.]  Cwai  there  be  a  case  found  isi 
wlndt,  by'tber^Ciillisb  kws,  the  coranant^  of  the  ^raotor  wera 
adjudged  to  be  a6  estoppel  t()  the  recovery  of  hb  asaigaee*  Before 
tbe  Same  of^ih  Edioatd  L  called  the  Slehile  of  GUmcuUry 
all  warranties  which  descended  to  them  who  were  heirs  to  those, 
wfio  made  the  warranties,  were  bars  to  the  sarae  heirs  to  demand 
any  lands  or  tenements  against  the  warranties^  exeept  tbe  warrant 
ties  which  commenced  with  dieseiCEen :  bitt»  bj  .the  provisiotts  of<' 
iftat  sttttntC)  it  was  ik>  biff  to  a»  heir  in  tail,  unless  assets  oaiDO  to 
b(s  bands  &om  the  warranty. — Co.  Lk.  $ec.  697-*-[3i66,  cl]  U 
k  a  Boreltyjtndeedy  tiiat  the  assigns  are  to  be  bound  by  the  oove- 
nsivfe  that  their  grantor  might  have  inserted  in  a  previous  deed  to: 
i^stiiU)]ger,  but  e  very  proper  thing  that  the  heirs  of  the  covenan- 
ted ^ottld ;  because  the  claim,  in  case  of  recovery ,  is  assets,  with 
Twitch  'the  heir  would  be  bound  to  discharge  the  eovenaots.  Bet 
it  the'  son  1^  an  estate  to  his  father  for  life,  or  term  of  years,  and 
the  father  4iy  deed  coove}rs  to  another  in  fee,  and  binds  himsdC 
Snd1i^s^by'<>0venent  to  warrant,  and  tfiendbs,  the  winraoty.sball 
tiot  bind  tbe  son,  because  tbe  warranty .  commenced  by  diaaeisfin^t 
€V>.  Lit.  s:  698.  The  remark  inoidentaBy  made  hy  Jitdgi 
TVurtiipBon  in  the  case  of  Jaekton  ex  dem.  Btmon  vs.  Malady  ei 
h[.  1  iJejMim  97,  was  founded  upon  the  same  ^rinciple»*^Bc9k 
J9am>n;Ies90r  6f  the  plaintkF,  had  formerly  given  a  deed  to  Kenahf 
diiughter  to  Aw^dse  Bensonj  in  trust  for  Ambron ;  and  Baijamm 
iiilerwards  executed  another  deed  direct  to  Amkrou^  and  the 
last,  ^^which*^  says  tlie  judge  "if  it  contained  covenanu  of 
warranty,  would  pass  any  title  subsequently  acquired  by  the 
grantor,"  citing  the  same  authcMrity,  (C^  265  a>)  Aside  irom 
tbis'ldictum  gratuitiously  thrown  in,  the  case  wasdecided  upon  the 
grounds  that  the  plaintifls  right  was  a  resuUing  trust  to  .te^ 
hrose  Btnsorij  under  wllom  the  defendant  held.  Hke  caseJn 
19  Johnsony  316,  Jackson  ex  dem.  Stevens  vs.  Siev$n$^  reported 
with  many  typographical  errors,and  does  not  wanraDtthe  reporter 
in  bis  mtirgitrdnote.  Tbe  point  decided  wastliatihe^plaiDt^ivas 
estopped  from  recbverii^g  against  his  own  prior-  deed  of  the  pre» 
mlsesld^ihe  assignee  of  the  defendant*  The  principle  contended 
for  by  ilie  pfauntlfis  does  not  apply  in  this  case;  this  is  not  a  quee^ 
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^iau  between  the  grantor  and  gr^nt-  (  o^^ani.  J«ijp  laae, 
ee^  or  their  assigns,  but  between  ( J^iddi9bunf'o^.r». Chen^4 
parties  claiming  by  adverse  tides.  .  It  is  a  case  frequently 
occurring,  and  as  frequendy .  made  the  subject  of  litigation  ia 
courts  of  chancery^  which  circumstance  (that,  is,  of  jurisdiction) 
sufficieody  evinces  that  courts  of  kw  cannot  right  the  wrong — ^diey 
cannot  reach  die  evil  complained  of. — Sugdenf^23.  The  grantor 
conveys  no  more  than  he  enjoys,  or  has  a  right  to  enjoy  ;  and  if 
be  possesses  nothing  in  iactjor  in  estimation  of  law,  at  die  delivery 
of  bis  deed,  he  conveys  nothing,  and  if  he  executes  covenants  ia 
bis  deed,  those  are  broken-^-are  chosea  in  action,  inserted  for  the. 
express  purpose  of  protecdng  the  purchaser  against  die  loss  of  hi^ 
purchase  money*  And  if  the  grantor  afterwards  buy$  in  the  titles 
he  must  reoonvey  before  the  grantee  derives  a  benefit  from  it^ 
which  can  be  compelled  only  by  a  decree  in  the .  ahemaiiy^,  Uy^ 
deed  or  pay  the  value.  I  have  not  noticed  the  decree  in  chance^ 
sy  :  it  is  not  material  in  this  case ;  nor  is  the  question  whether  AU 
ten  could,' or>  could  not,  by  hb  deed  of  the  5th  April,  1803,  coi^ 
vey  an  eqitttable  tide  to  Sp€tffwrd*  One  thing  is  certain,  that'  bj 
that  deed,  be  did  not  convey  a  legal  ude,  and  hi^  equity  against 
Stanton  was  of  that  descripUon,  that  a  court  of  chancery  couM 
Dott  by  a  sovereign  exercise  of  its  powers,  enforce  \\ — 4inlike  an 
injunctioo  upon  the  c^radon  or  use  of  a  deed,  wherjeby  a  tide 
would  fall  to  atiother  person,  they  could  decree  ofily,  that  Stan^ 
ion  should  either  deed  to  Allen^  or  pay  a  certain  sum  of  money  by 
m  fimited  time.  Suppose  Stanton  had  elected  to  do  neither,an4 
t^pn  further  application  to  die  court,  an  execution  had  issued,and 
the  money  paid ;  will  it  be  pretended  that  Spaffbrd  could  have 
ihrawntbe  same  sum  GutofAlJen^s  bands  upon  a  general  count  for 
money  bad  and  received  ?  If  not,  then  where  is  the  equi^  con- 
veyed to  him  by  $dUen  ? 

The  deed  from  Spafford  to  Jonathan  BXkd  Arad  Hunt  conveyed 
4aihem  no  tidei  it  not  having  been  acknowledged  as  the  law  directs. 
The  statute  requires  that  a  d^ed, conveying  lands,  shall  be  acknowl- 
edged before  a  justice  of  the  peace.  The  reason  why  die  legis- 
lature saw  fittodirect  that  jusucesof  the  peace  should  discharge  that 
duty  in  particular,  is  not  t^ecessary  to  be  inquired  into ;  it  is  sufficient 
lim  die  law  has  ai^ointed  tliat  that  officer  only  should  perform 
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Ojrtftikim,  Jn»y,  182B.       2  tbot  pedicular  duty,  and  to  act  id 
JiMdl(ktiryCm:^t.€htne^.  3  that  ci^acity,  to  hav^    the  ackowl- 
ei^mml  of  a  deed  valid.      It  is  adtnitted  diat  had  the  letter 
t)f  the  Iaw«xt6nded  to  judges  of  the  supreme  and  county  tourtSi 
or  justices  of  the  peaee^  it  would  have  been  more  convenient- 
But  It  is  said  that  a  Judge  of  die  Supreme  Court  is  ex  officio  ps-' 
tjce  of  the  peace.    There  are  other  instances  of  two  offices  being 
wited  by  the  same  appointuient.     Judge  of  the  county  and  justice 
of  the  peace ;  clerk  of  the  Supreme  aod  County  Couiiand  notaries 
public ;  high  bailiff  and  sheriff  brevet/.    And  yet,  in  the  discharge 
of  the  duties  of  each  office,  it  I3  essentially  necessary  that  their  of- 
ficial signature  should  characterize  the  office  in  which  they  are 
officiating.    For  instance,  each'  clerk  ol  tjtie  Supreme  or  Countjr 
Courts,  are  by  law  constituted  not Ari^  public  }  but  shOuM  either 
of  said  clerfas  sign  an  execution  as  notaries  pubfic,  it  isi  apprehend- 
ed that  it  ^ttld  be  v<;>id.      Nor  would  signing  as  clerk  of  the 
eotlrt  answer  any  beneficial  purpose  wbere  ft  notarial  seal  slioidd 
1)0  required.    )t  follows  that  it  19  not  the  man,  but  the  character 
in  which  jbe  acts,that  gives  validity  to  his  doings.      And  though  it 
niay  be  said  that  a  Judge  of  the  Supreme  Court  19  also  a  justico  of 
peacp,  ex  officioi  yet  it  was  a  Judge  of  the  Supreme  Court,  who 
took  the  ackoQwledgment  otSpnfford's  deed  to  die  Hunts,  and  not 
a  justice  of  the  peace.     A  writ  of  error  signed  Roycd  Tyler^ 
juslice  of  the  peape,  would  hardly  operate  as  a  supercedeas.     A 
Jtidge  of  the  iSopteme  Court,  as  justice  of  the  peace,raay  hear  and 
idetermine  cr^vses  witliin  the  jnrisdiction  of  a  justice,. but  in  issuing 
(execution  he  must  sign  as  justice  of  the  peace,  %nA  not  as  Judge 
of  the  Supreme  Court,    Judges  of  the  County  Court  are  justices 
of  the  peace,  ex  qfficioy  and  though  one  Judge  may  in  some  cases 
try  causes,  yet,  .as  County  Court,  be  cannot  hear,  try,  &c.  where 
a  justice  of  peace  hath  jurisdlctbn;  nor  39  justice  of  peace,  ean  he 
hear,  try,  &c.  where  the  County  Court  hath  junsdiction ;  though 
it  be  the  same  man,  yet  as  Judge  of  tire  Supreme  or  County 
Court,  he  cannot  take  jurisdiction  of  the  satpe  subject  matter,  that 
he  might  as  justice  of  tbe.peace  3  it  being  the  character  in  whidi 
be  acts  that  deteriQines  hi$  powers  and  duties.  ' 

Again,  when  two  public  ofQces  are  united  in  die  same  man^ 
it  is  perfectly  iqimaterial  whether  it  was  by  two  appointments,  or 
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wli6Urcr  ODO  was  tlie  legal  coosd-  J  Orlenw,  July»  1928. 
qoence  of  the  otheri  in  as  much  as  f  Midikburif  CoU.  vb«  Chentjf, 
after  they  are  appointed,  the  duties  are  all  the  samej  and  comniu- 
nity  arc  bound  at  their  peril  to  know  all  thct  public  oi£Cers  of  the 
government:  it  follows,  that  if  it  be  the  person  acting  mtstead  of  the 
character  in  which  he  acts,  that  gives  legality  to  bis  proceedings, 
it  would  be  immaterial  which  official  signature  be  affixed  to  his 
nam^,  as  it  would  be  the  same  man  tn  either  case ;  and  Beyamin 
J^.  Deming  may  grant  letter  of  administration,  styling  bin^s^f 
Commissioner  of  Goal  Delivery ;  both  iippointments  being  mad^ 
f»y  the  I«eglslature,  and  utiited  in  biih. 

Suppose  Royal  Tylers  in  certiiyiugtbe  acknowWgement,  had 
tiot  styled  himdelf  Judge  or  Justice^  it  would  most  manifestly,  have 
l)een  Invalid ;  and  yet.  In  this  cas^,  tberd  i^  as  entire  a  Wdnt  of  tfi^t 
official  signature  which  the  law  points  out.  Let  a  Ju(]gp  of  die  < 
county  court  sign  a  writ  as  Justice  of  the  Peace,  rctomahle  into 
the  county  court,  ^^ould  it  be  Contended  that  that  writ  might  be 
served  out  of  the  county,  and  the  service  be  tafid  ?  As  ^tic6 
of  the  Peace,  he  is  known  ad  a  ministerial  officer,  a^  ih  the  ae- 
Tcnowlefigement  of  deeds,  and  in  takiilg  depositions  ;^  btit  as  Judge^ 
fe,  idrnocase,  a  ministeriak>fficer-^-4iis  Im^,  if  legal,  a^e  all  Judi- 
cial. 

As  to  the  objection  to  the  deed  from  Jotu^than  Jhmt  to  the 
jjaindfis,  dated  6th  May,  1813. — It  has  al^vaysl>een  considered 
necessary  to  observe  certain  rules  m  conveyancing.  Prom  time 
immemorial,  it  has  been  held  that  a  deed  must  be  written  on 
parchment  ot  paper,  ShqaAerd  in  liis  TauchstonBfp.  54,  observes,. 
^  To  the  making  of  every  good  deed,  contaiiuog  any  agreement,, 
these  tilings  are  necessiary,  tlmt  is,  that  it  be  written  on  parch- 
tnent  o^  paper,  aiid  tliat  the  agreement  be  legally  and  ibrmaQyset 
down,  and  be  sufficient  in  law  for  tlie  composition  and  frame  of 
'the  words'* ;  so  in  Coke^  (^'71,  h,)  every  deed  must  be  in  wridng. 
'Sut  It  may  be'wrilten  in  any  language,  French,  Latin,  Tc^ft, 
Court,  or  Roman  hand. — Shsp.  T^yuch*  54. — It  is  believeH 
tliat  hieroglyphics  cannot  be  used  in  conveyancing,  though  their 
meaning  be  as  definitely  understood  as  are  figures ;  m  truth,  fig- 
ures are  hieroglyphics,  known  by  the  name  of  characters. — Johns. 
LcT. — The  reason  assigned  by  conuneotators^  why  deeds  should 
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Ofleain,  July,  1828.  rUi  Written  on  parchment  or  p%- 
Jiidditbury  Coil,  vi,  Cheney. )  pcr/and  written  in  some  known  lan^ 
gbage,  is  to  giv6  durability  to  the  instrument,  and  security  against 
akeration,  (2  Black,  Cam*  297.J  a  security  which  characters 
or  figures  do  not  afford.  There  can  be  no  better  nriethod  devised  (ot 
the  security  of  paities  giving  and  receiving  conveyances,  than  that 
ahready  polrited  out  by  law.  And  it  would,  riioreoverj  be  danger- 
ous, or  at  least  inexpedient,  to  make  inroads  upon  a  principle  s6 
well  established  and  so  long  practised  upon.  Though  the  deed 
from  Jonathan  tlunt  to  plaintiffs'  of  6th  May^  1813,  has  the  usual 
recital  of  the  subject  matter  of  which  the  parties  were  about  to 
contract,  yet  in  the  description,  there  is  nothmg  which,  though  ta- 
ken in  connection  with  the  intention  of  the  parties,  can  be  under- 
stood to  refer  to  lands.  No.  12,  may  mean  one  tiling  to  one  man, 
and  another  thing  (o  others.  The  description  of  land  ioia  deed 
ought  to  be  80  definite  and  certain,  as  that  geciment  Will  lie,  of 
a  writ  of  possession  ipay  be  served,  described  in  the  same 
manner.  Would  it  be  a  sufficient  description  in  geciment^  say- 
ing, "  to  wit.  No.  12.^'  F'igures  are  tiot  to  be  recognized  in  law 
as  any  part  of  a  deed,  and  if  they  were  accompanied  by  no  word 
or  words  to  aid  or  qualify  their  meaning,  must  certainly  be  adjudge 
ed  too  vague  to  convey  a  title. 

It  is  contended  by  the  defendant  that  the  deed  from  John  Skm^  . 
ner  to  him,  of  the  land  in  question,  was  improperly  rejected.     By 
the  general  laws  of  the  state,  all  lands  are  taxable,  except  those 
which  are  exempt  by  general  or  special  reservation.     If  the  propr 
erty  oSMiddlehury  College  is  exempt,  it  is  only  in  a  limited  de- 
gree J  a  privileg^e  upon  condition  5  and  they  must  shew  themselves  . 
entided  to  the  privilege  in  order  to  enjoy  it.     If  a  defendant  plea^3  , 
his  privilege  in  court,  he  is  bound  to  support  bis  plea  with  proot 
and  not  call  upon  tlie  adverse  party  to  shew  him  not  entitled  to  k.  . 
This  is  one  of  those  cases  where  it  is  more  proper  that  a  fact  pos- 
itiVe  in  its  nature,  shown  for  the  purpose  of  establishing  a  negative, 
should  be  made  out  by  the  party  claiming  the  benefit  of  the  negt- 
jive,  (to  wit,  the  plaintifT  in  this  case,)  ihan  that  tjbe  defendant 
should  be  called  on  to  make  out  the  sa^nc  fact,  the  evidence  being 
in  possession  of  the  plaintifT  and  no  possible  method  of  drawing  il 
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cut>^  "•the   plaintiffi  have  said' ibeir '  <       oaeaDi>Jiiiy,l828, 

books   were    open     for    inspection;   (Middiebury^  toU.  v).  C/iefiey^ 

be  it  so :  who  keeps  them?  where, is  their  office. j  .who  certifies' 

copies  ?  what  process  in  law  to  compel  a  party  to  iurnisb  e\ideQce 

against  himself?  A  bill  of  discovery  might  be  filed ;  but  would  the 

court  require  it,  and  the  plaintiffs  have  the  evidence  in  their  pock-. 

et  ?  Tlie  plaintiffs  support  their  objection  to  the  deed  by  shewing 

their  corporate  charter,  authorizing  them  to  hold  real  estate,  and 

a  conveyan4^  of  the  land  in  question ;  then  a  special  privilege  to^ 

hold  lands^  fyt.free  of  taxation^  to  the  yearly  value  of  $2000.^ 

rFhis  clause  of  the  statute  presents  but  one  proposition^  and  it  is,^ 

believed  the  plaintiffs  must  shew  the  extent  of  their  p6ssession3^ 

or  profits,in  order  to  have  the  pnvilege  attach  at  allj  and  it  is  qi(^9, 

reasonable  that    they  should    shew  this,  as  they  have  it,  ii^ 

their  power,  and  the  defendants  have  not;  and  it  was  so  decided  ia 

Waison  vs>Hde,2  Saund.  1 8 1 ,  c.  A  plaintifi  sueing  for  having  his  l^s^ 

cow  attached,  must  shew  it  to  be  such.    We,  howeve^^do  uQt  bQ-^ 

lieve  that  the  lands  in  question  are  freed  JDrom  taxation,  by  tho, 

iact  of  their  being  deeded  to  Middlebury   College  for  though  we . 

admit  the  right  which  the  state  had,  at  the  time  of  granting  (hfi^ 

charter,  to  make  a  reservation  to  public  ^c.  usesj  yet  after  a  town 

is  settled  and  organized,  no  portion  of  the  lands  can  be  freed 

from  taxation  by  an  act  of  the  legislature,  without  infringing  upon., 

the  rights  and  privileges  of  those  who  had  made  their  purchase,  and , 

commenced  their  improvements,  before  such  exemption  attached  ; 

for  in  this,  as  well  as  in  like  cases,  the  burthen  of  taxes,  upon  the 

taxable  lands  in  the  town,  is  iucreased  in  the  same  proportion  as 

the  quantity  of  exempted  lands  shall  be  augmented. — 5  Whea* 

307,  Lougkborovgh  vs.  Blake. 

Argument  for  the  plaintiffi.     1 .  Defendant's  first  objection  to 
copy  of  charter  o{  Luiierloch  (now  Albany^)  is  groundless,  asijt». 
does  appear  from   the  certificate  of  the  secretary  of  state,  th^^.; 
said  charter  is  of  record  in  said  office.  ^ 

«•  Defendant  objeas  to  deed  from  Isaac  Whiter  and  twenty^^ , 
niae  others,to  Joshua  Stanton — acknowledged  before  a  justice  of,, 
peice  in  Oonnedicvt.     That  a  Justice  of  Peace  ii)  Connecticut  , 
hab  audiority,  or  is  authorized  to  take  tlie  acknowledgment  of 
deeds  b  that  state,  is  a  matter  of  notoriety,  and  might  be  proved 
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OrieaiiB,  Joiy,  1838.  }  by  Witnesses.  And  a  deed  tl)as  ao 
MiddUbury  Coll  vs.  Cheney,  )  knowledged  is  prima  fade  evidence, 
and  good  until  the  contrary  be  shown.  But  see  SfdJVs  Di^ 
ge^t,p.  124. 

3.  Copy  of  deed  from  Joshua  Stanton  to  Ira  JJUenr^uoi  objec«* 
ted  to. 

4.  Copy  of  the  decree  of  the  Court  of  Chancery  in  favor  of 
Ira  Allen  against  Joshua  Stanton-^nnd  copy  of  deed  firom  Ira 
Allen  to  Jonathan  Spafford. — ^Defendant  contends  that  the  deed 
from  Ira  AUen  to  Jonathan  Spafford,  dated  April  5,  1802,  con- 
veyed no  tide  to  Spafford^  for  that  Ae  deed  from  StafUon  to  -W- 
ten  was  subsequent  in  point  of  time,  (viz.  16th  August  1803).  In 
answer  to  this  objection,  the  deed  from  Allen  to  Spafford  is  ft 
mrrantee  deed,  with  aU  the  nsnal  covenants  of  warranty  and  sei- 
zen,warranting  and  defending  the  premises  to  said  Spafford  and 
iiis  heirs  and  assigns  forever.  If  the  deed  from  AUen  to  ^pff/^ 
ford  had  been  a  quit-claim,  or  release  only,  of  the  legal  interest 
said  Allen  then  possessed,  a  question  might  have  arisen  with  res- 
pect to  the  claim  he  (Mlenj)  afterwards  obtained  by  virtue  of  his 
deed  from  Stanton.  But  no  one  will  contend  but  that  any  title 
subsequently  purchased  in  by  a  grantor,  by  a  deed  of  warranty, 
enures  to  such  precedent  grantee.  But  in  the  present  case,  tlie 
equitable  title  was  in  *Btten,  as  appears  by  said  copy  of  the  decree 
of  die  Court  of  Chancery,  which  bill  in  Chancery  was  pending  at 
the  time  of  the  date  of  said  deed  from  Allen  to  Spajford.  And 
that  the  deed  from  Stanton  to  Alleny  was  only  perfecting  the  le- 
gal title  in  AUen  and  his  assigns,  of  what  they  already  had  the 
equitable  title. 

6.  That  the  deed  from  Spqffbrd  to  Jonathan  and  Arad  Hunt 
was  not  legal,  because  it  was  acknowledged  before  Royal  Tylery 
Judge  of  the  supreme  courU — ^This  was  the  only  title  he  could 
assjme  or  annex  to  his  name,  whereby  he  could  be  known  as  a 
justice  of  the  peace.  Judge  of  the  supreme  court  is  the  popular 
name,  and  the  only  one  by  which  he  was  christened  by  the  Legis- 
lature. And  thereby  being  justice  of  the  peace  ex  officio^  by 
virtue  of  the  Constitution-^without  that,  ho  was  not  a  justice  of 
the  peace. 

0.  To  the  deed  from  Arad  Hunt  to  the  Cottf^c,  and  to  the  deed 
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from  Jonathan  Hunt  to  the  Col-  (y  Oc!o»n5,juiy»iais. 
lege,  for  want  of  sufEcient  descrip*  f  j^iddUburtf  CoU.  vs.  Cfune^ 
lion  of  the  lands  intended  to  be  conveyed. — ^The  deed  from 
^rad^Hunt  to  the  College  vsvl  quit-claim  deed  of  all  the  title  and 
interest  which  he  bad  to  a  tract  of  land  in  Lutterloch^  (now  JiVxxr 
*y>)  which  he  possessed  by  virtue  of  a  deed  from  Spafford  to  him 
and  Jonathan  Ilunt^  to  hold  as  tenants  in  common,and  not  as  joint 
tenants— reference  being  particularly  made  in  said  Arad  HunVs 
deed  to  the  CoUege  to  the  deed  from  ^afford  to  Hunts^  for  a 
particular  description  of  the  premises*  And  in  said  deed  from 
Spafford  to  fiii»^*,  referred  to  as  afwesaid,  the  original  proprietor's 
name,  and  th&  numbers  of  the  lots  conveyed,  are  particularly  sec 
forth  in  said  deed.  And  in  the  deed  from  Jonathan  Hunt  to  the 
CoUege,  (which  is  but  a  deed  of  division  of  lands  held  in  comn]L9n 
by  him  and  the  College,)  the  number  of  the  lots  therein  deeded  to 
the  College  are  set  forth  in  said  deed,  and  are  part  of  the  same 
lots  of  land  deeded  by  Spafford  to  said  Hunt$,  by  bis  deed  to  them 
which  reference  to  the  warrantee  deed  from  Sjpafford'^  is  deemed 
to  be  all  the  description  that  could  have  been  given  in  said  quit- 
claim deeds  from  said  Hunts  to  the  College. 

7.  The  act  incorporating  the  President  and  Fellows  of  ./kftrf- 
dlehury  CoKc^c,  passed  Nov.  1,1800,  and  tlie  charter  of  said 
College  dated  Nov.  1,  1800,  were  read,  and  not  objected  to. — 
Nor  did  the  defendant  object  to  the  evidence  givea  for  tjie  plain- 
tiflfe  relative  to  the  draft,  survey,  and  division  of  said  town  of  -3- 
ftany— or  that  said  lot  No.  64  was  drawn  to  Isaao  White^  or  that 
defendant  was  in  possession  of  said  lot,  Uc.  The  deed  from 
John  Skinner,  collector  of  a  road  tax,  granted  by  the  Legislature 
in  Oct.  1821,  which  was  oflbred  and  read  in  defence,  was  void, 
and  of  no  avail  to  defeat  the  plaiati£&'  tide  :  because,  at  the  time 
of  granting  said  tJBC,  the  land  in  question  did  belong  to  said  CoL 
fegc,  and  was  not  fiable  to  be  taxed,  as  will  appear  from  the  act 
incorporating  the  Freadent  and  Fellows  of  said  College — For 
that  at  the  time  of  granting  said  tax,  said  College  did  not  hold  or 
possess  other  lands  of  the  yearly  value  of  |2000 — and  also  that 
said  land  was  sequestered  to  public,  pious  or  charitable  uses. — 
And  there  was  no;error  in  the  court  in  permitting  said  evidence  to 
go  to  the  jury — ^or  in  the  charge  of  the  court  to  the  jury. 
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Qdetn«,  July,  I8g^  2  This  cause  was  argued  tH  Ae 
Mid4UhurjfC^v9.Ckenep.  )  March  Term  of  (his  court  in  182T, 
before  Hutchinson  and  Rotcb,  justices,  and  a  full  opinion  cbea 
expressed  in  afiirniauce  of  the  rerdict.  Bet,  on  the  request  of 
the  defendant's  counsel,  urging  that  further  testimony  might  be 
adduced  to  make  the  case  clear  for  the  defendant,  on  the  subject 
of  the  vendue  title,  i;virich  was  thought  nmrecessary  on  the  former 
trial ;  the  court  cdnsidermg  that  the  other  causes  were,  by  rule, 
-entered  of  record,  to  abide  the  erent  of  this,  omitted  to  enter  the 
judgment  at  that  time,  and  gave  the  defendant  leave  to  move  for 
a  i>ew  trial  on  the  ground  of  smrprise ;  both  parties  to  procure  and 
file  such  affidavits  as  they  should  think  best  m  reference  to  d» 
question  of  surprise*  And  now  at  this  term,  no  affidavits  nor  new 
motion  having  been  filed  by  the  defendant,  aiid  the  plaintift 
hamg  filed  sevenit  affidavits,  showing  that  they  have  never  held 
lands  to  the  yearly  value  of  two  thousand  dollars,  the  cause  was 
l^ain  ^gued  upon  the  original  exceptions,  before  HirrcHiNsox 
and  TuafiTfiB,  justices,  both  of  whom  expressed  their  opinions  and 
Aeir  reasons  for  the  same  are  ienu$,  during  the  term,  in  affirroanea 
of  the  decisions  on  trial. 

HiPTCfitiNsoir,  J.  defivered  the  opmion  of  the  court.  The 
first  exception  taken  od  trial,  with  regard  to  the  readhig  of  the 
copy  of  the  charter,  is  now  abandoned  by  the  counsels 

The  objection  to  the  deed  from  baae  WhUe^  and  twenty-cane 
others,  WBs,that  it  appears  tohave  been  acknowledged  before  a  ju9* 
tice  of  peace  of  the  State  of  Cannecticuij  and  no  evidence  was  addu- 
ced to  show  that  m  that  state,  a  justice  had  power  to  take  acknow- 
ment  of  deeds.  This  objection  was  oirerruled.  The  court  pos* 
sess  sufficient  knowledge  of  the  laws  of  CormeeiiaU  to  admit  the 
deed  without  further  proof  upon  that  point.  Very  many  of  the 
ancient  deeds  of  land  in  this  state  were  acknowledged  in  that 
state  befqre  magistrates,  and  are  firequeotly  read  in  our  eoorta 
That  was  a  question  to  die  court,  and  any  testimony  must  have 
been  addressed  to  the  court.  And  they  needed  noae  to  a  fiK:t 
so  fully  known. 

3d  and  4tb.  The  admission  of  the  deed  from  StanUm  to  Ah 
hn,  and  die  decree  j2Z/eii  against  SuLtUon^  and  the  deed  firom 
^iUen  tjo^pafford. — The  objection  to  all  these  isj  tbat  they  form 
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no  title  in    Men  that  etiabled  him  i       Orieant,  Jay;i996: 

to   convey    to   Spafford;    of   COUrsd,   }  Midileburp  Coll,  tB.Chenep. 

Spaffiord  could  convey  nothing  to  the  Hunts,  under  whom  the 
plamtifis  claim :  that  is^  Allen,  having  {conveyed  to  i^nffotdj 
April  5y  1802)  when  he  had  in  himself  no  title.  The  tide  of 
Spafford  is  not  perfected  by  the  decree  of  chancery,  and  the  deed 
from  Stanton  to  Allen,  in  the  year  1603.  We  find,  on  inspection 
of  Allen^s  deed  to  Spafford,  that  it  contains  the  usual  covenants  of 
warranty.  Hence  his  after^piirchase  enures  to  the  benefit  of 
Spafford.  This  is  well  settled  law.  It  is  salutary  that  such  sliouid 
be  the  law*  What  a  farce  it  would  seem  for  Allen  to  recover 
the  lands  of  Spafford,  because  he  has  now  a  tftle  which  he  had 
not  when  he  conveyed  to  Spafford,  and  then  Spafford  recover  of 
Mien  the  iuU  value  of  the  lands,  and,  perhaps,  extra  damages,  on 
the  covenants  o{Allen*$  deed,  which  assured  <%et^r^  at  the  ^e, 
that  Allen  had  a  title  and  was  well  sei&sed,  and  would  war'* 
rant  and  defend  the  premises.  The  law  tibhors  such  circuity  of 
action.  A  man  may,  by  mistake,  convey  land  he  does  not  own. 
His  grantee  is  made  good,  if  the  tide  is  obtained  and  used  in  con- 
firmation of  that  tide,  before  any  eviction  or  ouster.  It  appears 
in  ftis  case  diat  Allen,  when  he  conveyed  to  Spafford,  had  such 
an  equable  claim  to  the  land,  as  enabled  him,  by  a  biU  in  cban* 
eery,  then  pending,  to  compel  Stanton  to  confirm  his  title.  W&eii 
this  was  accomplished,  the  tide  passed  from  Allen  toSpifffurd,  by 
operation  of  law,  and  in  discharge  of  the  covenants  of  Ailen^$  deed 
to  Spafford.  . 

If,  before  this,  Spafford  had  sued  upon  these  covenants,  a^hd 
the  suit  was  yet  pending,  after  diis  he  could  recover  only  nomin- 
al damages.  A  suit  brought  by  Spafford,  after  this,  would  be 
barred  such  a  perfecting  of  title  in  •^/r«n.  The  breach  of  die 
covenants  would  thereby  be  healed.  We  now  speak  upon  suppo- 
sitioD  that '^ff)(jror<2  sustained  no  special  damage  by  eviction,  or 
otherwise,  while  the  tide  was  in  Stanton.  The  objection  to  these 
papers  is  also  overruled. 

The  deed  from  Spafford  to  the  two  Hunts  is  objected  to,  be- 
cause, the  acknowledgment  was  taken  before  Royal  Tyler,  Judge 
of  the  Supreme  Court ;  whereas,  if  he  took  the  acknowledgment, 
he  ought  to  have  certified  as  a  justice  of  the  peace.  • 
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Orlttnt,  Jttiy,  1888.  J  The  Constitution  of  this  slate  makes 
JmdltkwyfioU,  T#.  Chen^.  J  every  Judge  of  the  Supreme  Court, 
^  <#cu>,  jv^sMce  of  the  peace,  throughout  the  slate.  Possibly 
ik^  better  coqrse  for  ihem  would  be,  to  sign  in  that  capacity 
ja  which  they  act.  But,  when  such  a  Judge  does  an  act 
srtuch  should  be  done  as  justice  of  the  peace,  and  he  signs  as 
Judge  of  the  Supreme  Court,  that,  ex  vi  terming  carries  with  it 
justice  of  the  peace  also.  Yet  not  so,  should  he  sign  as  justice 
of  the  peace,  what  should  be  done  as  Judge;  for  it  is  not  included 
in  the  term.  The  deed  in  question  was  sufficiently, acknowledged, 
'Hfld  correctly  admitted  in  evidence. 

.  The  .obJ49ctioa  to  the  deed  from  Arad  Hunt  to  the  plaiotifis, 
^4  tlie  deed  from  Jonathan  Hunt  to  the  plainti^,  is,  the  want  of 
^.suffici^iH  description  of  the  premises  conveyed.  The  objectioa 
jta^  \P  oacit  ^npw  abandoned  by  counsel.  The  description  in  the 
^tb^r  i^  '^  Qertain  tracts  and  pieces  of  land,  numbered  42, 44,"  &c. 
It  apfears  by  the  case  that  the  township  had  been  surveyed  into 
\fASf  wil  the  lots  numbered,  and  the  division  among  the  proprie- 
tors wi^m^de  by  drawing  the  numbers  oi  lots,  as  pointed  out  by 
the  9tati|te.  .A  conveyance  of  lands,  so  surveyed  and  numbered 
.and  divided,  inay  be  made  by  numbers  of  the  lots;  and  the  dif- 
ferent ten3»s,  lots  or  pieces,  would  not  affect  the  title.  It  is 
4  more  safe  to  give  a  more  full  description,  and  write  out  the  num- 
ber at  length,  tlirqugh  fear  of  misreading  figures.  But,  when 
theare  is.oo  dispute  about  the  figio'es,  and  all  read  them  alike,  they 
«o$wer  the  purpose  ia  a  conveyance.  These  deeds  were  correct- 
Jjr  admitted. 

The  only  remaining  question  arises  upon  the  exclusion  of  the 
iremiue  deed,  offered  by  tlie  defendant,  or  the  virtual  exclusion  of 
itf  by  requiring  proof  on  the  part  of  the  defendant,  that  the  plain- 
^^Sbf  tt  the  period  of  the  tax,  held  lands  of  the  yearly  value  of 
two  thousand  dollars ;  the  amount  they  might  hold  by  their  char- 
leri  freepf  taxation*  Under  this  head  two  quesiions  are  raised. 
1,  Whether  these  lands  are  taxable  under  their  circumstances  ? 
•ad  ^ly*  If  npt,  on  whom  the  burthen  of  proof  lies  in  the  use  of 
ihb  vendue  deed  ? 

The  statute,  laying  the  tax,  lays  it]upon  all  the  lands  in  the  town, 
except  lands  sequestered  to  public,  pious,  and  charitable  uses. 
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NoTfjit  iscont<mded  that  this  means  C  orti^ni,  July  law, 
sequestered  by  charter,  as  some  }  MiddUlntry"G€tt.rt.  Cheney. 
lands  are  in  every  charter  in  the  state.  But  we  seetia^T- 
ficient  reason  thus  to  confine  the  expression.  The  teglstetiire 
might,  in  the  statute,  have  said,sequestered  by  charter,  or  an;f^  oth^ 
er  expression  they  saw  fit  to  use*  But  they  have  excepted  ifhait 
was  thus  sequestered.  That  is  broad  enough  to  include  all  med^- 
ods  of  sequestering  that  are  atitboris^  by  law.  And  we  think 
the  better  construction  is,  to  extend  the  exception  to  all  that  was^ 
in  a  legal  sense,  sequestered  to  those  uses,  at  the  date  of  the  stat- 
ute assessing  the  tax. 

Now  wc  entertain  no  doubt,  but  that  a  conveyance  to'  phiiiitift 
for  the  use  of  the  College^  was  a  public  use.  It  is  in  every  s^nse 
public.  No  individual  has  any  interest  in  it  but  what  is  commofl 
to  others.  Further,  if  the  plaintifis  were  capable  of  taking  to  ttili 
use  of  the  College,  the  conveyance  of  the  land,  by  TAessxs.  AroA 
and  Jona,  Hunt,  passed  the  title  effectually  from  them,  and  vest* 
ed  the  same  in  the  plaintiffs  for  the  use  of  the  College  }  that  it, 
sequestered  it  to  a  public  use.  And  further,  if  the  plamtiffidid 
not  already  hold  lands  of  the  yearly  value  of  $2000^  they  wem 
capable  of  taking,  atid  the  sequesUration  had  become  complete^ 
before  thejax  existed,  andjof  course,  come  within  the  exception  of 
the  statute.  After  the  affidavits  riow  produced  by  the  plainSfi, 
and  none  produced  by  the  defendant,  though  a  v^Ie  vacatidn 
has  been  given  him  for  that  purpose,  we  must  treat,as  beycaid  dl^ 
pute,  the  fact  that  the  plaintiflTs  had  not  lands  of  tbe  pearly  vikae 
of  $2000,  at  the  time  the  tax  was  laid.  The  conclosion  is  lire* 
Sistablo,  that  the  lands  were  freed  from  taxation,and  were  not  Mft* 
ble  to  the  tax  in  question,  and  could  not  be  divested  from  the  plahw 
tiffs  by  the  vendue  deed  in  question.  Having  arrived  at  firiscoii- 
clusion,it  woqld  be  of  no  use  to  the  dbfendantto  gn^ntltim^anew 
trial,  even  if  the  decision  at  the  former  trial  was  wrong,  and  die  bor- 
tbcn  of  proof  was  not  on  him;  for  we  now  must  be  convinced  tint 
he  has  no  proof  that  would  aid  him  in  that  respect.  We  furAer 
perceive  that  the  whole  cause  has  been  decided  correctly :  that  is, 
the  verdict  is  correct.  In  such  a  case  a  new  trial  is  not  granted 
without  some  necessity  forced  upon  the  court  by  some  evident- 
ly incorrect  decision  oii  the  trial. 


Digitized  by 


Google 


95»  CiMBES  IN  THE  iSUPREMK  OODRT. 

Orto^ni;  July  1898.  )  Thcre  is  now  no  importaDce  to  the 
Middkbury  CoiT.  vs.  CA«n^.  >  Other  (^[uesdoi^  on  whom  the  burihen 
of  proof  lay,  as  to  the  yearly  value  of  the  lands  held  by  the 
plainti&  ?  This  is  of  no  consequence,  while  there  is  no  proof  ik* 
Torable  to  the  defendant.  But  it  is  urged  Uiat  the  fact  lay  within 
the  knowledge  and  in  the  power  of  the  plaintiffs,  and  not  of  de- 
fendant And,  further,  that  if  the  plaintiffs  would  claim  an  ex- 
enipdoa  from  a  general  tax,  they  must  show  themselves  within  the 
exceptions  of  the  statute. 

The  facts  lay  within  the  knowledge  oi  the  plaintiffs  more  than 
of  the  defendant;  but  the  defendant  might  claim  inspection  of  the 
reoAidsof  the  corporation,  or  take  the  testimony  of  the  clerk;  vnd 
they  could  find  no  trouble  from  their  want  of  power  to  obtain  the 
proof  that  was  thus  in  the  knowledge  of  tlie  plaintii&.  This  ques- 
tioaiiBMSt  not  be  determined  wholly  by  tlie  affirmative  or  nega- 
tive character  of  the  testimony  wanted  ;  but  more  from  the  cir- 
cumstaoceiwho  needs  it  to  make  out  his  case.  He  must  produce 
it,  whether  it  be  affirmative  or  negative.  For  instance,  if  the  de^ 
feadaotwith  his  vendue  deed  showed  a  tax  fastened  by  the  statute 
to  aUthe  land  in  town;  this  would  make  him  a  prima  facie  case, 
a^d  throw  upon  the  plainti£  the  necessity  of  proving  whatever 
would  diachargj^  their  lands  from  the  tax.  In  this  case  the  d^ 
feodant  shows  a  tax  that  never  was  attached  to  any  land  that  was 
se4|uestered  to  public,  pious  or  charitable  uses  :  he,  therefore^ 
should  produce  testimony  to  show,  prima  facie  at  least,  that  thia 
kod  waanot  so  sequestered.  Showing  a  tax,  which  might  or 
might  not  affect  the  land,  does  not  make  out  his  defence.  He 
mml  show  one  that  does  so  afiect  it.  Then  he  will  succeed,  un^ 
leBihis pripM facie  showing  is  done  away  by  the  plaintifis.  The 
deoisioa  was  correct  requiring  this  ^nma  facie  evidence  to  be 
produced  by  the  defendant.  Let  judgment  be  entered  for  the 
plaintifis,  according  to  the  verdict. 
.   Paddock  ^nd  Fletcher ^  for  defendant. 

Youngs  Preniiis  and  Starr j  for  plaintifis. 
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Majeich  Term,  1828. 

Gilbert  Noye$  vs.  The  Town  cfMarri$t(wm^ 

'-'  •         '         ■  ■■    I  •  • 

la«ii  aotioR  biought  on  the  statute,  for  an  iojury  alleged  to  have  been  occa- 
•ipoed  by  Xbe  insufficiency  of  a  public  bridge,  it  is  not  stifficient^  Tn  order  t6 
entitle  tbe  plaintiff  to  recover  the  amount  of  Ms  lossi  Ibf'tHe  3^^  to  find^tliat 
it  was  occasioned  iu  any  de^e,  either  in  wM«  or  in  pkiU  by  tto  deficienry 
of  the  bridge,'     '  '    " 

This  was  an  action  of  Trespass  on  the  ease^  brought  on  the 
statute  to  lecqyer  the  amount  pif  dainages  occasioned  to  the  plain- 
tiff by  the  insufficiency  and  \^ant  of  repair'  of  a  cehaih  pubUc 
bridge  in  Jlform^otcm.      It  was  tried  in  the  County  Court,  Goto- 
ber  term,  182.7,  on  the  ^eneraZ  mue,  Royce  J.  presiding.    On 
trial,  it  appeared  that  the  bridge  in  question  was  a  high  bridge  o^ 
yet  Lamoille  river ^  eighty  feet  or  more  in  length,  "situated  in  a 
small  village,  and  in  the  immediate  vicinity  of  falls,  on  said  rtver, 
and  passing  over  a  broken  rocky  bottom— all  which  cirfcumstan^ 
ces  were  calculated  to  render  a  fall  from  said  bridge  extremely  • 
dangerous,  if  not  fatal.     It  also  appeared  that  at  the  south  eiid  of' 
said  bridg6,aa  abutment  was  erected  in  the  high  bank  of  the  stream 
connecting  with  said  bridge,  about  twenty  feet  above  the  bottom  of 
the  river-— that  the  abutment  was  considerably  wider  nt  the  bant 
than  at  the  end  of  the  bridge ;  the  latter  being  twelve  feet  wldb 
betiween  the  upper  strings— That  the  road,  in  descending  to  the 
bridge  from  the  south,   entered  upon  the  same  in  such  a  manner 
that  the  travelled  part  inclined  towards  the  lower,*  or  westerly  side 
of  the  bridge — ^That  the  abutment  on  that  side  was  guattled  witii 
a  tailing  connected  with  the  railing  on  the  bridge,  but  upon  the 
upper  or  easterly  side,  the  top  of  the  abutment  was  guarded  only 
by  a  log  or  stick  of  timber,  fourteen  and  a  half  inches  in  diameter;* 
and  this  guard  or  muniment  extended  from  the  shore  to  the  rail^ 
ing  on  the  body  of  the  bridge — ^That  the  strings  of  the  bridge,and 
planking  or  flooring,extended  a  short  distance  upon,  and  over,  the 
abutment — ^And  the  railing  of  the  bridge  did  not  extend  towards 
the  shore  so  far  as  the  plank  or  floorfng,'  by  a  short  di8tance-**the 
witnesses  varying  from  two  to  six  feet — Cleaving  no  otlier  guard 
but  the  log  or  stick  of  timber  aforesaid.      It  appeared  that  when 
the  bridge  was  finished,  a  stick  of  round  timber,  about  ten  or 
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Orleans,  March,  1828.  J  twelve  feet  in  length,  was  fastened  upon 
JToyes  vs.  Morritiowi,   )  tlus  6pot  iQ  an  bclined  positioii,  reach* 
ing  from  limbers  near  the  end  of  the  railing  towards  the  shore,  tmtii 
the  end  rested  upon  the  k^  aforesaid,  where  it  was    pinned* 
down.       This  stick  bad  been  removed  and  gone  for  a  ktog 
time  before  the  accideat;  and  a  witness  testified  that  it  was  no 
part  of  the.original  bridge,  not  being  directed  by  the  builder^ 
but  had  been  one  of  the  rollers  used  in  building,  and  was  placed 
there  by  the  witness  and  another  workman,  rather  in  opposition  to 
the  will  of  tlie  builder,  who  had  only  directed  them  to  carry  it  off. 
It  also  appeared  that  the  bridge  was  old,  and  the  town,at  the  time 
of  the  accident,  were  collecting  timber  and  other  materiak  for  a 
nQw  bridge,  which  has  smce  been  erected  in  the  san^  place. 
The  flooring  of  the  bridge  had  become  parually  unsound,  and  there 
were  several  holes  therein,  two  of  which  were  proved  to  be  near  the 
soudi  end,within  8  or  10  feet  of  the  planking — ^the  largest  bemg  near 
the  centre  between  two  and  three  feet  long,  and  wide  enough  to 
admit  the  foot  of  a  horae.    It  appeared  thsit  these  holes  were  usual- 
ly covered  with  pieces  of  loose  slabs  or  plank,  but  the  covering 
was  often  removed,  and  tlie  holes  open,  at  which  time  the  rapid 
stream  below  was  visible  through  the  bridge.    Whether  either  of 
these  holes  were  uncovered  at  the  time  of  the  accident,  did  not 
certainly  appear ;  but  the  weight  of  evidence  was,  that  neither  of 
them  was  whoUy  if  at  all  uncovered.     It  appeared  that  the  plain- 
tilFcame  to  the  bridge  from  the  south  m  a  single  waggon  drawn 
by  the  horse  in  quesdon,  four  years  old — that  he  descended  the 
hill,  and  entered  upon  the  abutment  of  the  bridge,  at  a  moderate 
and  reasonable  gait,  and  the  horse,  having  stepped  upon  the  fii^t 
or  second  plank,  suddenly  sheered  and  inclined  to  die  right  a- 
gainst  the  aforesaid  log  or  stick  of  timber,  and  went  over,  disen- 
gaging himself  from  the  waggon,  and  fell  either  pei*pendicularly, 
or  along  the  steep  rocky  bank,  about  twenty  feet  into  the  river, 
and  was  thereby  destroyed. 

The  defendants  introduced  several  witnesses  who  testified  that 
this  horso  was  unusually  restive  and  skittish,  and  was  apt  to  take 
fright,  especially  when  passing  over  bridges — ^that  the  plaintiff  had 
owned  and  used  him  several  months,  and  was  acquainted  with 
his  habits — that  die  plainuff  till  within  two  or  three  monllis  be- 
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lore  die  accident,  had  for  several  years,  (    Orleans,  Match,  1828. 
resided    in   the    immediate  vicinity   of  (  No^ts  vs!  MwrUhum. 
the  bridge — ^that  at  the  time    of  the    accident  the  river  was 
considerably  raised  by  a  freshet,   and  that  the  plaintifl,  in  de- 
scending the  hill  to  the  bridge^  did  not  drive  in  the  centre  of  the 
travelled  part  of  the  road,  but  deviated  to  the  right,  about  half  the 
width  of  his  waggon,  so  that  when  the  horse  began  to  sheer,  the 
t)ff  hind  wheel  was  running  within  about  eighteen  inches  of  the 
log  aforesaid — ^the  abutment  being  at  the  place  thirteen  feet  wide. 
The  plaimiflfintroduced  evidence  tending  to  shew,that  at  die  time 
in  question  the  horse  had  in  a  considerable  degree  recovered  of 
his  aforesaid  habits,  and  was  not  unsuitable  in  that  respect  forot- 
dinary  business.    The  defendants  made,and  insisted  in,the  follow* 
ingpobts.    That  the  bridge  and  abutments  were  not  insufficient, 
or  outof  repair^  within  the  meaning  of  the  statute,  all  the  circum. 
stances  of  the  case  being  considered — that  the  injury  complained 
of  was  different  from  that  proved,  for  that  the  place  where  the 
horse  went  off  was  a  part  of  the  abutment,  and  not  of  the  bridge; 
and  that  the  plaintiff,  knowing  the  habits  of  his  horse,  the  state  ,6f 
the  bridge,  and  of  the  stream,  was  guilty  of  such  carelessness  and 
imprudence  in  attempting  to  pass  the  bridge  at  the  thne,  and  in 
the  manner  he  did,  as  precluded  his  right  of  recovery.    The 
Court  charged  the  jur}'',  that  the  place  where  the  horse  went  tS 
was  to  be  regarded  as  part  of  the  bridge  for  the  purposes  of  this 
action — that  whether  the  bridge,  including  this  place,  was  insuiG- 
cicnt  and  out  of  repair,  was  to  be  determined  by  ihem  upon  a  vie^ 
of  all  the  evidence  and  circumstances  in  the  case }  that  if  they  found 
it  sufficient,and  not  o\it  of  repair,  their  verdict  might  be  for  the  de- 
fendants, without  any  inquiry  into  the  cause  of  the  accident ;  but 
if  they  found  it  insufficient  or  out  of  repair,  they  would  then  pro- 
ceed to  inqnirc  into  the  cause  of  the  loss  sustained  by  the  plaintiff. 
And  if  they  found  it  wholly  occasioned  by  his  own  imprudence, 
or  want  of  care,  he  could  not  recover — ^but  if  they  found  it  to  have 
been  occasioned  in  any  degree,  either  wholly  or  in  part,  by  the  de- 
ficiency of  the  bridge,   tliis  place  being  regarded  as  a  part,  the 
plainillFwas  entitled  to  recover  tlie  amount  of  his  loss.     Verdict 
ior  the  plaintiff. 

The  counsel  Jor  the  defendants  argued^  That  the  sufficiency,  of 
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OilcatM,  March,  18«J.  J  roads  and  bridges,  contemplated  by  the 
Jfoyetvh.Miirri%UMn.  \  Statute^  IS  Only  such  as  would  enaUe  per- 
sons, (witjji,  or  without  loads)  to  pass  with  safety; it  does  not 
describe  the  height,  thickness,  or  strength  of  mtiniinents  to  be 
erected  on  the  sides  of  bridges.  .  It  is  td  be  construed  to  answer 
the  purposes  intended  by  the  makers  of  the  law.— That  towns 
are  only  bound  to  exercise  ordinary  care  in  the  erection  of,  and 
keeping  in  repair,  roads  and  bridges.— Bif.  Dig.  8M),  Lobddf 
vs.  The  InhahitarUs  ofJ^ew  Bedford. 
The  injury  sustained  by  the  plaintiff  is  charged  in  plaintiff^s  dec- 
laration to  have  been  from  the  bridge,  and  not  elsewhere  :  This 
action,  being  in  case,  given  by  statute,  makes  it  necessaiy  for  the 
plaintiff  in  his  declaration  to  set  forth  the  material  facti  of  his 
case  tvith  legal  precision  and  certamty,  so  that  the  evidence  may 
support,  and  correspond  with,  the  declaration.  There  is  error  in 
the  chai^  of  the  judge,  "for  that  the  place  where  the  horse  wen^ 
off  was  to  be  regarded  as  part  of  the  bridge,  for  the  purposes  of 
this  action — that  whether  the  bridge,  including  this  place,  was  in- 
sufficient,"&cc.  This  place  does  not  appear,  nor  is  it  described,  or 
set  forth,  in  plamtiff's  declaration  j  it  being  the  abutment  where 
the  horse  went  off.  Bridge  is  a  passage  of  wood  or  stone  over  a 
river  &LC.  Abutment,  from  abuX^  signifies  to  border  upon.-— 
BaUey*s  Dictionary.  The  locUs  in  juo,being  material,  should  be 
set  forth  widi  precision,  and  proof  of  an  injury  sustained  in  a  dif- 
ferent place  constitutes  a  variance  between  the  declaration  and 
tlie  evidence.—!  Chitty,  307. 

There  is  error  in  the  charge  of  the  judge  in  this,  ^^that  if  they 
found  the  injury  to  have  been  occasioned,  in  any  degree,  either 
wholly,  or  in  part,  by  the  deficiency  of  the  bridge,  this  place  being 
regarded  as  a  part,  the  plaintiff  was  entitled  to  recover,"  without 
connecting  the  carelessness  or  imprudence  of  the  plaintifi,  or  man- 
ner of  drivbg,or  the  vices  of  his  liorse,  and  placing  them  in  the 
balance  against  the  deficiency  of  the  bridge. 

Mr.  Sawyer i  for  the  plaintiff.  In  this  cause  die  court  were  re- 
quested to  charge  the  jury,  that  the  accident  having  been  declared 
to  have  happened  on  the  bridge — and  that  said  bridge  was  insuf- 
ficient ;  and  tlie  proof  adduced  was,  tliai  the  injury  happened  by 
means  of  the  insufficiency  of  the  abutment,  the  plaintiff 
had  failed  in  support  of  his  cause.    The  plaintiff  contends  that 
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Ae  bridge  and  ^buimen^  aire  one  and  C  Oriew«Mwclwtfl28. 
the  same  for  the  purpose  of  idbis^ction.n^  f  JW^^ef  vs.  MorHatown, 
The  abutment  is  a  component  tfnd  necessaty  part  of  the  bridge. 

The  court  charged  die  jury,  that  if  the  injury  tptis  occasioned 
wholly  by  the  plaintiff's  imprnd^ce  and  want  of  care,  he  ooght 
not  to  reco?er.  But  if  obcasioned  in  any  degree,  either  wholly 
or  in  part,  by  the  deficiency  in  the  bridge)  the  abutment  being  re- 
garded as  a  part,  the  plaintiff  was  entided  to  recover.  It  is  cfon- 
tended  thai  the  charge  was  correct,  &nd  tiearly  in  tlie  wotdsof  the 
statute— creating  the  rrght  of  action— The  words  are  "  by  tncafts 
of  any  insufficiency  or  want  of  repairsj&c."— SlaiWie  0/-  Vi^pA^Qj 
9.  13. 

It  is  incumbent  upon  the  towns  to  build  their  bridgesf>  andkefep 
them  in  repair,  so  as  to  prevent  th^  chance  of  injuky  Under  ordtn. 
Bry  circumstances.  The  court  will  require  that  lowni^  shiall'feuild 
their  bridges  in  such  a  manner  as  to  afibrd  a  reasonable  safety'' akfd 
protection  to  travelters-^and  the  court  wiD  not>  *  in  tnakiftg  out 
riie  lines  by  which  towns  ought  to  be  governed,  create  a-rule 
wliich  might  induce  negligence.  Neither  will'thecoiirt- decide 
that  every  person  is  bound  to  drive  such  horses  as^  are  thoroughly 
broke  add  disciplinedjin  order  to  recbver  against  a  town,  in  ckSe 
of  accident,  in  a  case  of  the  above  description.  *  If  the  town-is  in 

'  fauh,  the  court  will  enter  into  the  degrees  of  probabaity  of  loss 
on  account  of  slcittishness,  or  the  restive  disposition  of  the  horse, 
and  nothing  more  is  asked  by  the  plaindff  in  support  of  thet^harge 
of  the  court  on  this  point,than  the  principles  contttnedmlhecatise 

•  of  the  Winooskie  Turnpike  Company. 

Turner,  J.  delivered  the  opinion  of  the  court*  In  dbis:case 
the  defendants  claim  a  new  trial  on  the  ground  of  the  misHlirec- 
lion  of  the  Judge,  in  two  particulars. 

1.  The  evidence  was,  that  the  place  where  the  hoipse  fell  off 
was  a  part  of  the  abuimenty  whiereas,  the  declaration  stated-  that 

■  the  horse  fell  ofi  from  die  bridge;  and  the  judge  charged  that 
for  the  purposes  of  this  dcdon,  the  abutment  must  be  considei^d 
a  part  of  the  bridge* 

2.  To  the  charge  of  the  Judge,  that  "  if  die  jury  found  the  loss 
to  have  been  occasioned  in  any  degree,  either  in  whole  or  ih  part 
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I  Ori«ao»»March,  18^.  J  Ijy  the  deficiency  of  the  bridga,  tlic  t^ 
Noyt$  rs.  Morristowh.  )  butment  being  regarded  as  a  part,  the 
plaintiff  was  entided  to  recover  the  amount  of  liis  loss."— » 
As  the  court  regard  the  charge  to  be  Erroneous  in  this  point,  it  is  ^ 
unnecessary  to  consider  the  first  objection.  Tiic  statute  {p.  432, 
sec.  13.)  provides  '*  That  if  any  special  damage  shall  happen  .to  a- 
ny  person  or  persons,  or  to  his,  her,  or  their  teams  or  carriages,  by 
means  of  any  insufficiency  or  want  of  repairs  in  any  highway,  or 
piiblick  bridges  in  any  town  in  this  state,  the  party  sustaining 
siich  damage  shall  have  the  right  to  recover  the  same  in  an  action 
on  the  caSe  against  such  town."  The  "special  damage"  for 
which  the  statute  gives  this  acdon,  is  that  which  is  caused  by"  de- 
ficiency or  want  of  repair"  of  the  bridge :  and  the  person  injured 
.  must  show  the  injury  to  have  arisen  jfrom  that  cause.  He  must 
show  tbe.occurrence  of  the  specific  contingency  on  which  the 
statute  has  made  Us  right  of  action  to  depend ;  for  there  is  but 
one  contingency  for  which  it  has  made  provision.  If  the  loss  was 
occasioned  wholly ,or  in  part,  by  the  negligence  or  misconduct  of 
the  party  liimself,  he  could  not  surely  recover  "  the  amount  of 
the  loss ;"  the  bridge  may  be  veiy  defective,  and  yet  the  loss 
may  be  clearly  occasioned  by  such  negligence,  or  misconduct,  or 
some  other  cause ;  and  yet,  on  the  principle  of  die  charge,  the 
party  sustaining  it,  may  be  remunerated  for  his  misifortune  or  mis- 
conduct at  the  expense  of  the  town.  Whether  the  damages  may 
not  be  divisible,  if  the  jury  find  the  loss  to  be  occasioned  partly  by 
his  own  fauk,  and  pardy  by  the  deficiency  of  the  bridge,  is  not  ne- 
cessary here  to  be  determined.  For  on  the  supposition  that  the 
jury  so  find,  the  charge  holds  the  town  responsible  for  "  theamoun^ 
of  (he  loss." 

The  doctrine  laid  down  by  Parsons^  C.  Jl  in  the  case  of  Wood 
vs.  Toion  of  Waterville,  4  Mass.  JR.  423,  has  direct  application 
to  this  case.  The  horse  of  the  plaintiff,  Wood^  was  destroyed  in 
consequence  of  a  defect  or  want  of  repair  of  a  bridge.  The  de- 
fence of  the  townwasjthat  the  plaintiff,  fPoocf,  was  himself  highway 
surveyor ;  and  that  the  defect  in  the  bridge,-was  caused  by  his 
neglect  to  repair  the  bridge,  which  his  duty  required  liim  to  do  ; 
and  therefore  he  was  himself  in  fault.  Judge  Parsons  remarks, 
"  From  an  examination  of  the  act,"  which  is  similar  to  our  own,  *'  it 
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is  manifest  ibat^the  principle  on  which  dam- /  0'J«w?«»  March,  ] 
ages   are  given  is  that    the  ^own  have   )  jsToya  vt.  Morria 


neglected  to  cause  repairs  to  be  made,  agreeable  to  the  duties 
enjoined  on  them  by  law,  and  that  tM  party  injiired  is  in  na 
fault.  For  it  cannot  be  presumed  that  the  act  intended  to 
provide  a  remedy  for  damages  sustained  by  any  man  through  his 
own  wrong."  In  tlie  present  case  the  doctrine  of  the  charge  is,  ^ 
that  the  plaintiff  is  entitled  to  recover  '' the  ampunt  of  the  loss," 
if  it  is  found  to  have  been  occasioned  in  any  degree,  in  whole,  or 
m  pari^  by  the  deficiency  of  the  bridge,  whether  the  loss  arose 
JQ  any  degree  from  his  own  misconduct  or  not. 
The  verdict  must  be  set  aside  aad  &  Qew  tri^l  gr^te(l. 


-'^•^»^^»i^- 


John  Ctdver  vs.  fF»//tam  Hayden. 

Where  private  property  is  diverted  or  affected  by  the  operation  of  a  special  act 
of  tlie  Legislature,  the  requisitions  of  the  act  must  be  strictly  pursued. 

This  was  an  acdonof  ejectment  for  lot  number  twenty  one,  in 
Albany y  and  was  tried  in  tlie  County  Court  October  term,  1827^. 
on  the  general  isme^  Rotce  J.  presiding.  On  trial,,  tlie  plaintifi* 
offered  in  evidence  a  deed  from  John  Skmner^  collector,  K>  him** 
self,  dated  January  17, 182^,  and  with  said  deed,  and  in  support 
of  the  same,  he  also  offered  in  evidence  the  act  of  the  legislature. 

passed  the  —  day  of 1821,  granting  a  tax  of  three  cents 

per  acre  on  the  town  of  Albany ,  for  the  purpose  of  making  and 
repairing  roads,  and  building  bridges  in  said  town-r-the  record  of 
the  proceedings  and  judgment  ofOrleansCountyCourt,allowing  thd 
accounts  of  the  committee  appointed  to  superintend  the  expendit* 
ure  of  said  tax,  and  a  copy  of  the  records,  relating  to  the  vendue 
sales  of  the  said  John  Skinner,  as  collector  of  said  tax.  The  de- 
fendant objected  to  said  deed,  and  the  accompanying  evidence^ 
aforesaid,  and  insisted  that  they  did  not  show  a  tide  in  the  plain- 
tiff. 1.  Because  the  deed  aforesaid  did  not  describe  the  lot  in 
question,  as  belonging  to  any  original  proprietor's  right.  2.  Be* 
cause  the  place  where  the  legislature  held  their  session,  at  the 
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Ortcans,  March,  1828.  J  time  of  granting  said  tax,  is  omitted  in  the^ 
yotfcsys.  Mifrrisioum,  )  Collector's  advertisement.    3.  Because  no 
rate  bfll,  or  list  of  delinquent  lands,  appears  to  have  been  furnish- 
ed by  the  committee  to  the  collector  till  the  day  of  sale ;  and  be- 
cause the  same  was  signed  by  two  of  the  committee*  only.     4, 
Because  the  place  where  one  of  the  newspapers(^^Ae  Rutland  Her^ 
aid)  was  printed,does  not  appear  by  the  record  of  the  collector's 
ach'crtisement^     But  the  court  admitted  said  deed,  with  the  ac- 
companying evidence  aforesaid,  as  establishing  a  title  in  theplam- 
tlff^  and.  directed  a  verdict  for  the  plaintiff.    To  all  which  the  de- 
ftodaat  excepted,  and  a  bill  of  exceptions  was  aUowed,  and  the 
^ase  now  came  before  the  court  for  a  hearing  on  said  exceptions. 
J^.  Mattocks  for  the  defendant,     1.  The  place  of  the  session 
pf  ihe  l^slature,  when  tlie  tax  was  assessed,  does  not  appear  in- 
tla^  coUtctor's  advertisement:  the  form  and  the  enacting  part  of  the 
5ih  sectioD  of  4he  act  of  2d  November,  1796,  {p.  662.)  expressly 
requires  this ;  and  the  positive  requirement  of  such  a    statute 
may  not  be  dispensed  with. — 1   Cowjp.  29,  Rose  vs.  Croke.-^ 
I  Bur,  571. T-4:  Bur.  2244..— 3  Johns.  C.  lOS,  Gitberi  vs.  Co- 
lumbia  Turnpike  Company. 

'  2.  "Illhe  place  o£holding  the  parliament,at  which  a  statute  was 
made,  is  material  at  common  law,  and  a  misrecital  is  fatal,  even 
after  verdict. — 1  Ld.  Ray.  211, MS^  Burt  vs.  BothwdU — which 
3bew8  that  this  requirement  of  o^ir  legislature  was  not  accidental, 
nor  uigime^ning  \  but  that  they  chose  to  give  a  technical  form,and 
eynacted  fhat  it  should  be  followed. 

3,  No  rate-biU,  or  list  of  delinquent  lands,  was  furnished  by  the 
comm^ee  (o.  the  collector,  until  the  day  before  sale.  By  the  5th 
section,  if  apy  proprietor  or  land  holder,  does  not  pay  in  labor  or 
money  to  the  committee  within  the  time  by  them  advertised,  it  is 
the  duly  of  the  collector  ^'  to  advertise  such  delinquencies."  How 
can  he  do  this,  or  know  on  what  lands  to  receive  the  tax,  without 
f(  rato-fa|ill  ?  It  is  said  to  have  been  decided  that  a  rate-bill  is 
jiieceps^, 

4."To  advertise  sucli  tlelinquencies,"  would  seem  to  be  to  name 
Uie  delinquent-owners  oi  lands ;  which  was  notnotdone,but  only 
calling  generally  on  those  that  had  not  paid,  leaving  the  owners  to 
find  out  ,a^  they  may,  as  to  what  land  they  are  delinquent ;  where- 
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M,  if  the  owners  of  lands  were  named  i  o»>«*«»  Mwch,  less, 
or  described,  tbe  owner  would  be  able  }'  Ctdverx9.Hapden: 
to  detect  the  error  of  bis  agent,  and  yet  sav^  Ms  landd.    But  k 
0ia7  be  said^the  form  given  dispenses  with  thi&Then  let  tbe  form  b0 
complied  with.    Tins  strengthens  the  first  bbjectbn ;  here  was 
neither  the  form  nor  substance  of  the  two  requirements. 

5.  The  ^ace  where  one  of  the  newspapers  was  printed  was 
Mt  recorded  by  the  town  clerk.  This  also  is  a  positive  require- 
raentoftbelaw. — Statute  11  JVbr.  1807,  #.  3,  p.  667. 

6.  Only  two  of  the  committee  acted  or  signed  tbe  advernse^ 
tnent.  It  does  not  appear  that  all  of  the  committee  ever  met: 
if  theyhad,it  might  have  been  good  on  general  principles  (thougift 
doubtful,  as  this  was  a  ministerial  act.^  Yet  even  where  the  trust  in 
public,  all  must  assemble  to  make  die  acts  of  the  majority  binding. 
1  B.  ^  P.  229,  Gridley  vs.  Parker,  and  the  auihorities  ihett  eiieif 
to  wil,  3  T.  JR.  592,  Rex  vs.  Bcw^on.— 6  T.RMB,W%ihndl  V3. 
Oarthanu    Further,  by  the  7  th  section  of  the  ad  A(>.  !,p.  66^ 

'  power  is  given  to  any  two  of  tbe  committee  to  lay  out  roads  m  un- 
<>rganized  towns,  and  to  any  one  to  superintend  the  labor ;  arid  this 
tends  to  restrain,  or  rather  shew,  that  the  other  powers  were  hoi 
intended  to  be  given  to  less  than  the  whole.  *    * 

7.  The  land  was  sold  by  lots,  not  by  proprietors'  names.  It 
should  have  been  both.  This  is  believed  to  have  been  the  geii^ 
«ral  practice- 

Mr.  Toungf  for  plaintiff.  1.  Defendant  objects  to  Cuhet^i 
deed,  because  **  it  does  not  describe  the  lot  of  land  in  questbti, 
'*  as  belonging  to  any  original  proprietor's  right."  It  is  not 
necessary ;  in  as  much  as  both  plaintifF  and  defendant  claim  the 
same  lot,  under  the  same  division. — 1  Chip.  R.  396.  Busk  vi, 
Whitney. — 1  Aik.  R.  16,  Mttchiel  fy  Turner  vs.  Stevens. 

3d.  ea:ceprio»— "Because  the  place  where  the  legislature  held 
their  session  at  the  time  of  granting  said  tax,is  omitted  in  die  collect- 
or's advertisement."  The  place  of  holding  the  session,  became 
wholly  nugatory  and  surplusage,  alter  a  permanent  seat  of  the  ^g- 
islature  was  established  by  law;  as  aB  persons  were  then  bound 
-fo  know  tbe  place.  There  could  be  no  place  but  MontpeJier. 
The  year  in  which  the  tax  was  granted  gave  all  the  information 
that  could  be  necessary.  And  inasmuch  as  the  reason  had  ceas- 
ed for  inserting  the  place  of  session^  the  law  had  ceasrd  also. 

XX 
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p^toitt,' March,  1838.  i  3d.  eoE^eptton— ^'Because  no  rate4>ill  Of 
Cttiver  vt.  Hoyden.  )  lut  of  deUoqueot  Itmk  appeart  to  \aor% 
been  furnished  by  the  committee  to  the  collectoryCiU  the  day  of  sale; 
and  because  it  was  signed  by  two  of  the  committee  only."  The 
law  is  entirely  silent  on  the  subject  There  does  not  appear  to  be 
an  intimation  in  the  law  diat  a  tax-bill  shall  be  furnished  to  the  col- 
lector at  all.  If  the  law  had  made  it  necessary ^the  law  would  proba- 
bly have  given  some  direction,  as  to  the  lorm  thereof;  and  alao 
whether  it  should  be  signed,and  by  whom.  But  even  though  the  pre- 
sumption should  be  raised  that  such  ought  to  have  been  the  case 
— diat  it  would  at  least  have  been  a  formal  mode  of  proceeding; 
yet»even  this  idea  of  formality  would  not  raise  a  presumption  diat  it 
should  be  furnished  before  the  day  of  sale ;  or  that  it  should  be 
signed  by  more  than  two  of  the  committee,  or  by  any  of  them. 
Tliis  pretended  requjsite,not  being  contained  in  the  law,  does  not 
of  necessity  become  a  part  of  the  record ;  and  its  existence, 
(if  necessary)  mJght  be  piX)ved  by  parol — ^which  parol  evidence 
was  offered  by  plaintiff— but  adjudged  unnecessary  by  the 
court.  It  would  surely  be  hard  to  make  void  the  law,  at  to  mflict 
penalties  by  virtue  of  a  law,  for  supposed  omissions,  or  nonfea- 
lances,  that  were  neidier  prohibited  or  enjoined  by  the  law.-— ^ 
iiuch  more  so,  to  take  away  the  rights  of  persons  for  the  mere 
fancied  omissions  of  the  officers  acting  under  the  law. 

4ht  exception-^^^Thdit  the  p2ace  where  the  Rutland  Herald JipsM 
of  the  newspapers,)  was  printed  does  not  appear  by  the  record  of 
the  collector's  advertisement."  There  can  be  no  more  force 
in  this  exception  than  in  the  second, viz :  the  place  of  the  sittiog 
of  the  Legislature.  There  could  be  no  reason  for  inserting  the 
place  where  the  Rutland  Herald  was  printed — ^therefore,  there 
could  be  no  law  for  it.  The  place  where  said  paper  is  printed, 
is  contained  in  the  name  or  title  of  the  paper  .itself— but  that  is 
not  the  case  with  many  odier  papers.  There  is,  therefore,  a  suf* 
ficient  directory  to  the  paper  ;  and  as  to  the  other  part  of  the  in- 
dex, or  direction,  viz :  the  date,  volume,  be.  it  was  as  necessary 
in  that  paper,  as  in  others,  and  is  of  course  inserted  in  the  record 
of  tbe  town  clerk.  Therefore,  if  we  undertake  to  account  it  a 
defect— it  is  one  whereby  no  possible  evil  could  accrue,  any  more 
than  from  that  cmitabed  in  the  2d  excepuoo*  The  JitfUtUe;  pMI 
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is,  that  the  clerk  (town  cleik)  sfaaU  record  (  Orieani,  Match,  i?«. 
the  adverdseroents,  the  title,  volnmey  nam*  }  cuher  vt.  Hayden. 
ber,  date,  and  place  where  printed.  Now  we  contend  this  bat 
been  done  to  every  intent  of  the  statute.  No  particular  words 
are  required  hj  the  statute  to  be  made  use  of.  If  the  clerk  had 
said  "at  Ruiland*^  a  question  might  have  arisen  whether  it  wm 
the  town  or  county  of  Rutland.  I  know  it  Would  be  possible  Co 
mark  iniquity  so  strictly  that  no  flesh  could  stand.  For  if  the 
town,  county,  and  state,  had  been  named  in  the  record,  a  ques- 
tion might  have  arisen,  whether  in  the  East  or  West  village.— 
And  surely,  the  particular  village  would  have  been  the  place  where 

'  the  paper  was  printed.  I  had  supposed  the  fulfilment  of  a  law, 
so  far  as  to  prevent  all  possible  evil, whether  direct  or  consequential 
(except  from  one's  own  seeking  or  imagination)  to  be  sufficient. 
Turner  J.  delivered  the  opinion  of  the  court.  This  is  an  ac« 
tion  o{ Ejectment  brought  for  lot  number  21, in  the  tovm  otA&a^ 
ny.    The  plaintiff  claims  under  title  acquired  under  a  vendue 

-  deed,  executed  by  John  Skinner^  collector  of  a  land  tax  granted 
by  the  legislature,  on  the  town  of  ./2/&any,at  their  session  in  1821* 
The  execution  of  the  deed,  and  defendant's  possession  of  the 
land,  is  admitted.  To  the  validity  of  the  deed,  the  defendant  made 
four  objecrions,  which  are  a  part  of  the  bill  of  exceptions.  Two  of 
the  objections*  the  court  consider  to  be  fatal,  and  therefore  deem 
any  notice  of  the  others  unnecessary. 

1 .  The  deed  is  objected  to  because  the  place  where  the  legis- 
lature held  their  session  at  the  time  when  the  tax  was  granted, 
was  omitted  in  the  collector's  Advertisement;  and  2d.  because  the 
place  where  one  of  the  newspapers,  (the  Rutland  Herald,)  was 
printed,  did  not  appear  in  the  town  clerk's  record  of  the  adver- 
tisement. 

The  act  granting  the  tax  in  question,  (see  pamphlet  of  the  l«wa 
of  1821  p.  162,;   after  enacting  that  a  tax  of  three  cents  per 

^  acre  shall  be  laid  on  all  lands  in  the  town  of  Albany,  (certain 
lands  being  excepted,)  and  appointing  a  committee  under  whose 
direction  it  is  to  be  expended,  and  a  collector  to  coUect  it — pro* 
vides,that  "said  committee  and  collector  are  to  govern  themselves 
in  cdlecting  and  expendmg  said  tax,  in  conformity  to  the  laws  of 
this  statdy  in  such  eases  made  and  provided."    The  law  here  re* 
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OriMiK,  Miiicti,  1^8.  i  ferred  to,  is  tke  act  for  die  r^gdnlM 
Cuhert:  Ha^dm^  )  pf  particular  land  taxes* — {Siainie,  pagg 
662.)  By  this  general  act,  prescribing  the  duties  of  the 
coUeetor  in  case .  of  delinquency  in  the  proprietors  of  Vuid# 
sulyeet  to  suck  tax^  it  is  made  his  duQr  to  advertize  sueb  delin-' 
quteoies  m  eertain  papers.  A  foorni  for  the  advertsetBeat  i^ 
prescribed  as  follows  i  *^Whereas^  the  legislature  of  VenaontpBI 
tbeiv  eenion  al  ■  ■  ■  in  the  year  — «-^  assessed  a  tax,"  igc^mi 
the  statqte  goes  od  to  ^lact  that  ^the  blanks  in  the  form  ojf  the 
idvertisement  herein  before  directed^  shall  be  filled  with  the 
jImu  of  die  sessioQ  of  the  kgiskturewfaeA  the  tax  was  assessed,'' 
And  mfterwaxdst  p.  667,  when  the  collector  has  completed  hi^ 
sats^be  is  required  to  make  a  return  of  bis  proceedingSyfo  be  re* 
eohled  IB  die  proper  office  for  recording  deeds  of  lands  in  said 
towiiflbip-«eiid  the  town  elerk  is  required  to  record  the  advertise^ 
m«nis  itt  lengthy  and  the  title,  the  volume,  the  number  and  the 
data  erf  the  papers  in  which  diey  wen  ioserted^^nj  the  pltM 
Ichere  tuck  paper  ttas  printed^ 

That  the  collector  should  have  followcd  the  (orm,  and  the 
deck  made  the  statement  of  the  place  where  the  paper  was  prim- 
ed a  pert  of  the  record,  are  positive  requirements  of  the  statute  i 
and  a  compliance  with  these  requisitions  must  be  regarded  as  a 
codditiofti  precedent  to  the  conveyance  of  a  good  title,  by  the  ven^ 
due  deed.  Where  property  is  aflected,  or  the  title  to  it  divested, 
by  the  provisions  of  a  special  act  of  the  legislature,  tlie  requirie^ 
mentsof  die  act  mustbe  stricdy  followed.  1  Burr.  37t— 4  JBurr* 
4244.— 1  Cotcf.  29**— 'In  the  present  case,  die  operation  of  the 
special  statute  was  to  divest  the  defendant  of  bis  property,  on  his 
failure  to  perform  a  duty  created  by  the  statute,  and  on  the  per-' 
ibrmance  of  certain  acts  prescribed  to  d>e  officers  required  ia 
collect  the  tax  and  record  the  proceedings.  The  performance  of 
these  acts  is  the  condition  on  which  tlie  property  was  divested  ^ 
and  it  is  not  for  the  court  to  enquhre  whether  die  provisions  of  the 
statute  were  reasonable,  whether  a  compliance  with  them  might 
not  be  dispensed  with,  without  injury  to  the  defendanf — ^biit 
whether  they  have  been  made  ;  and  if  so,  fihey  must  be  literiilly 
pursued^  New  trial  granted. 
Young,  for  plaintiff. 
MfiitQcks.  for  defend aat - 
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Bamet  Gatler  vs.  Ralph  Chrinndt* 

fflw  folkmtog  dissenting  opinidbof  lixswntsMt^i.wngB^'m 
lurve  been  insetted  at  the  end  of  the  ctrse  in  wMtb  k  wes  ]M» 
Bounced.  £be  3  wlttem'  Rtp.  349,  Aflmel  £f«Mbr  ft.  BkOfk 
GHnndh 

ASaerJfutibe  Pacimss  haddefirered  die  npininn  nfthiiae^i 
kjr  of  the  court,Hi7TCHtirsoir,  Jvwiieei  delivered  a  iliiiwminginam 
Jon,  as  follows:  :  • 

I  am  unable  to  concur  in  the  dpinkitar  n&w  delmted. .  Xhs^d^ 
dflons  have  gone  quite  iilf  enoogb  m  aToiding  the  atetmejef  Jiiri* 
kaaons^  when  j^eaded,  end,  n^ere  die  qoeaiion  new^hUiltlftp . 
ooniis attfae  present  day,  would  requn«  die  actifitt  la  te  b<>ni>i[ht  ' 
upon  the  new  promise  upon  which  the  pkintiff  would  i«)yV*fllaliiif 
ihe  consideration  as  the  facts  would  warrant.      Bttt'.tht^|»raciia#  .• 
kas  been  so  long  settled,  I  am  not  disposed  to  interftie  kai 
dial  fall  within  that  practice.      Nor  would  I  withhold  mf  '■ 
from  a  decision  that  adopts  the  settled  practice  in  ft  dne,io  ft  i 
lire  new,  but  parallel  in  principle,  and  where  nolaiw 8ta»dftQ|>|NA*' 
ed*    There  is  no  special  difficulQr  {q  the  actiomt  of  asaitepeili' 
where  an  issue  is  formed  upon  the  aecniiog  of  the  aotiOD  iHtlw 
m  years ;  nor  when  a  new  promise  whhin  six  years  is  j 
upon  the  record  in  the  replication.    In  these  cases,  ftlT  is  i 
sit-— and  the  term  of  six  years  is,  in  both  cases,  the  term  i 
nly  named  in  pleading  the  statute,  and  the  term  which  mlitf  bi^ 
kept  in  view  in  determining  the  rights  that  remain  fcetwitliBtaad* 
log  the  stamte.  But, when  die  statute  is  pleaded  in  any  ease  olbeir 
than  assumpsit,  the  replying  anew  promise,  is  a  total  deptrtute  itt 
pkading;  no  promise  having  been  before  alleged.     Tbeoelf 
way  to  support  such  a  replication,  is  on  tbe-ground  of  escopj^* 
And  on  this  ground,!  could  support  it,  if  pleaded  according  to  dl* 
operation  of  law.    But  when  die  replication  h  intended  lo  eper« 
ate  by  way  of  estoppel,  it  must  contain  such  hKAs  as  in  law  do 
prevent  the  defendant  from  settii^  up  his  defence*      For  exam- 
ple, when  the  defendant  pleads  non-assumpsit,  withit^  six  years^ 
and  die  plaintift  replies  a  new  piemb^  witbiQ  six  years>  the  legal 
import  is  that  the  new  proaiise,made  within  six  years^ takes  away 
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rmiridim  Jm.  1^28.  ^  ifae  right  of  the  defeedftnt  to  *  make  usr 
G^aer  Tt.  Grirmen.  S  ^^  ^  Statute  as  a  defence  to  the  orig- 
inal promise.  So  when  a  defendant  pleads  a  discharge  from 
lite  i)IaiBtiff,aiid  the  piainfiff  sets  forth  in  his  replication  that  (he  de- 
numdin  suit  wastranferred  to  A  B  before  the  obtaining  bflUg 
€sscharge,and- notioe  was  given  the  defeiidanil  of  suefa  transfer.-*- 
fbt  legal  import  is,  that  the  defendant  has  no  right  to  use,  m  hia 
dafcaee,  a  discharge  obuioed  b]r  him  from  ^e  (daintiff after 
suefa  tfeosfer  and  notice.  Such  a  replieatioit  k  good  as  an  ea« 
toppel ;  but,  in  any  other  view,  would  be  bad  as  a  departure.  If 
tb^  statute  is  to  be  avoided  when  pleaded  to  an  acdon  on  book^as  in 
tin  cue  reported  from  Conneca*c«/,orwheB  pleaded  to  an  acdon 
0f -Mn-on  a  judgment,  aa  in  the  case  now  before  the  court»h 
mitatbe  met  by  a  replication  containing  such  facts  as  form  a  legal 
estoppel  to  the  plea.  How,  tbeiiydoes  this  case  stand  ?  Theac- 
tioois  debt  upon  ajudgment.The  defendant  has  pleaded  the  stal* 
Me,  and  nearly  in  the  words  of  it^in  bar:  that  is,that  the  action  was 
tot  commenced  within  eight  years  from  the  rendition  of  the  judg- 
ment described  in  the  plaintiiTs  cieclaration. 
*  -TMs  plea  is  true  in  point  of  fact;  and  so  appears  from  an  inspect 
tioo  of  the  declaration.  The  plaintiff  replies  tiiat  the  defendant 
promised  to  pay  the  judgment,  within  eiglu  years  next  before  the 
MMmieaeemem  of  the  action.  This,  within  the  principles  and 
aiflttles  before  noted,  is  clearly  a  departure,  and  wholly  bad,  un- 
has  it  can  be  supported  as  an  estoppel — ^But,  by  the  same  statute 
of  Ihnitations,  a  promise  is  barred  m  six  years*  Therefore,  no 
promise  can  be  effectual  as  an  estoppel,  unless  alleged  to  have 
.  It^een  made  within  six  years,  during. which  time  alone  it  retains  it» 
;  binding  ibrce.  Here  my  difficulty  arises,  and  I  see  no  way  to 
get  over  it.  The  plaintiff  succeeds  in  avoiding  ihe  statute  of 
linriltaiioDS,.  which  creates  a  positive  bar,  by  replying  a  promise 
^;  which  is  barred  by  another  section  of  the  same  statute.  It  does 
I  appciar,tQ  methat,whether  the  statute  be  pleaded  lo  debt  on  judg« 
m^o(,  vjUcI^  is  barred  in  eight  years,  or  to  an  action  upon  a  note, 
that  is  witnessed,  and  is  not  bared  till  fourteen  years.  If  the 
^plaintiff,  would*  reply  a  new  promise,  he  must  allege  it  to  have 
•hetm  i|ude..wichio.axjre|urs4)efor6  the  coibmenoeroentof  die  ao- 
tiod$  It  wt>uld  appear  a  solecism  indeed  that  an  attested  note^  be* 
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OftiM  the  statute  does  not  run  against  it  un*  (  FrankUm  j*b.  18S8. 
der  fiwfteeo  yearsy  sbould»  dierefore,  b^  (  Oa/Oer  Tt.~^^iMii. 
kept  out  of  the  reach  of  the  statute  another  Iburteea  years*  hy  n 
-aiDgle  promise,  which  is  itself  barred  by  the  statute  iasix  years. 
.  Hence  it  will  be  seen  that,  had  this  replicauon  stated  a  proraise 
made  within  six  years,  I  could  have  agreed  with  my  brett^en  in 
considering  this  a  legal  avoidance  of  the  plea ;  while  I  cannot  a* 
glee  that  a  promise  made  more  than  six  years  before  should 
^ve  that  effect. 


-^^^^-^ 


Chittenden  County,  Januabt  Tsiuf,  1823^ 
John  C.  Tk(mf9<m  vs.  Amo9  Boardman  trnd  Henry  B<mriman. 

Ji  guardiao  of  a  ipeodtbrift  has,  by  Tirtue-of  hit  ofice  avthoritjr  to  fell  tUndiiic 
trees  froiD  the  land  of  liit  ward,  aiid  majr  receive  th^  monej  in  satisfaction  for 
the  timber,  or  take  notes  for  the  price  agreed  on. 

If  such  guardian  take  notes  payable  to  -himself,  for  the  property  thus  iQl4».tb# 
ward  cannot  dischaige  them,  even  after  he  is  released  from  his  wardship ; 
more  especially,  if  there  be  a  balance  due  from  him  to  the  guardian  for  id« 
-vtfnees,  &c. 

If;  however,  none  of  the  timber,  for  which  such  notes  were  given,  bad  been  re- 
ceived by  the  purchaser  before  the  guardiatisbip  be  discharged,  and  the  ward 

-  refuse  to  permit  it  to  be  takea  oa  the  contract*  it  might  "be  a  good  detect  to 
an  action  on  the  notes. 

This  was  kn  action  ot Assumpsit  on  promrsory  note  for  $3fO, 
tiated  January  19,  1825.  At  the  trial  in  the  County  Court, 
at  November  adjourned  term,  1826,  it  appeared  that  the  plain* 
l\ff,  at  the  time  the  note  was  executed,  was  guardian  to  one  Ddhitl 
SurJburtj  under  the  47th  Chap.  4th  sec.  JV*.  Comp.  Laws,  and 
and  that  by  virtue  of  his  authority  as  guardian,  he  had  sold  to  Hm 
said  Amos  Boardmarij  a  quantity  of  pine  trees  from  the  said  Atrj- 
hurfs  hndf  and  had  taken  notes  therefor,  payable  to  bimsetf, 
of  which  the  note  in  question  was  one.  The  defence  relied  on 
was  want  of  consideration^  and  also  a  discharge  of  the  note  by 
Burlburt^  after  be  was  released  from  bis  wardship. 
*  At  the  trial  in  the  County  Court,  the  plaimifff  to  inaintain  Ae 
Issue  on  his  part,63ered  in  evidence  the  folbmg  written  lortltt- 
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TOaiijwiti^>jM»dhw»>ftf.  y  ibe  *  d0feQdaiii|    but  Wtt  .\«hiitii4 

V'3^lk«iiipiM,giisidiaii<rf'Ci9^^>l^^  amkinbefaalfidf 

^  iakl  AirA^iifly  faav^  lMurgaiaad,8(dd^  and  ecinYeytdftuidft»lmnH 

^quntititjr'ofwMtt  fMM  trees,  Mw  being  on  Ic^Ho*  118, mKi^ 
«»ia»,  (Mddltnd  b6ibg  ovvned  ktfe^hymA  Hwrlbvti^)  P^  tfiiki 
**  60000  feet  of  square  timber,  cubic  measure^  to  be  cuitttd 
^  drwrtk  from  said  land,  previeua  to  the  first  day  of  April  next  i 
^  tfae  said  Botgrdman  being  under  obligation  to  lavanage  m  seledt-' 
**ing,  cutting,  and  drawing  die  tknber  apott  said  laoid,  «o  as  tot 
'^unneasarily  ^  'injure,  waste,  or  destroy  the  timber  ^upon  satd^ 
*^aed)  and  t»  uM  and-acdoont  for,  fltecordaig  to  ite  terns  of  <bir 
'^coRtractf  every  part  of  the  trees  he  may  cut  down,  diat  VI17  be 
^  found  fit  for gdod  and  saleable  square  dmber.  It  Is  berebyno^^ 
'*  derstoodlbettbe  said  Boardman  is  not  intentionally  to  eul  any 
**  more  than  60000  feet,  as  aforesaid*  But  if  be  ooay,  without 
^  imcM^g  t&e  pradse  qtlantity,  happen  to  cmmore,  the  excess^  is 
>  *r%o  be  paid  for,  at  the  rate  of  $9  per  tbousand  feet  J  And  I,  the 
**  said  guardian  do  hereby  acknowledge  to  have  received  tfae  ibU' 
*'  eonf&demtion  of  this  contrtc^by  noteof  diis  date,  signed  by  sad 
**^tmMi  and  Henry.  Boardman^  It  is  understood  that  the  said 
i<^paiitilgr«  to  include  the  timber  already  cm  by  said  Jimoi 
**JB0ardmafh  oo  said  lot,  and  that  no  more  is  t6  be  cot  then  iriU 
** be «u0letent  to  make  up  said  60000  feet,  including  whlit  ieai- 
'Vreadyeut*  3^id  timber  to  be  hereafter  cut  to  be  measured 
*'  by  said  ^mo$;  and  Heman  R.  HurUiurt.  And  I  hereby  dis* 
^'efaiii^^  saidt^mo^  from  all  accountability  on  the  contract  made 
^^  heretofore  with  the  said  Daniel  JBtir/A«r/,relating  to  cutting  tim- 
"beroo  said  lot.  In  testhnony  whereof,  the  said  flui^r^  has 
**  h^fenoto  subscribed  this  contract,  by  his  said  guardiao,tbi8  lOth ' 
♦'  day  of  January,  1 826»  Dakibl  HvsLBimT, 

'[      .  «  By  his  Guardian,  J.  C.  Thompson.'' 

Itwasedmitted,  that  on  the  12th  day  of  Mai^chj  1^25,  the  said 
Danietf  waa  released  from  his  said  wardship. 

Qh.  ^dftm^  Esq.  wimess  for  die  defendant,  testified,  that  fiisii* 
ry  4?^<^<7^^r  P^^  tobim,  as  attorney  of  JVolAanie/  i^oyo^  Aprii 
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38,1835,  4M»0,8l/b3rdiiectioiiof  i  OMuewieA^ad.  ie«8. 
fand  HmrUmrt^k,  gate  l{ttr26ttr^'a  note  )  Thtm^mii.^  S  tmdmm «» Af. 
for  tke  balance,  being  $4d,69,  upon- wbicb  £r«r7ftttrt  diachaiigdit 
die  said,  notes^  and  executed  the  feUowing  iastrumenta,  which 
were  objectiBd  to  by  the  platntifi,  bitt.were  adc^oiued  by  the  court « 
*<  Whereas,  a  oontract  was  made  between  .Amos  Boardman  and 
*'  Damd  Hurlburiy  on  the  9th  day  of  Nevember,  1834,  for  cutting 
^  timber  on  lot  No.  1 12,  in  Essex  ;  and  whereiB  the  said  Amosy 
^aiid  Henry  Boardmsm  have  cut  a  quantity  of  timber  on  the 
^VfiMd  bt  during  the  past  winter,  and  have  this  day  paid  me  the 
<<  fiiQ  consideration  for  60000  feel  of  timber,  but  have  not  taken 
^that  quantity  from  said  bt.  N^Wjtherefore,  m  consideration  of 
^said  paymentyl  hereby  agree  that  said  .Smos  and  Henry  shall 
^  have  liberty  to  cut  and  carry  away  from  said  bt  No.  1 13,  a 
'^.suffioieiitqunnti^  of  timber  to  make  up,  with  what  they  have 
**^  out,  die.  said  quantity  of  60000  feet  at  any  time  within  (Mie 
<f  year  from  this  date.  Daniel  Hublbubt. 

^^  Burlingiony  April  27 j  1825." 

**  Know  all  men  by  these  presents,  that  I,  Dimd  HurUbuH^  am 

<«  holdeo,  and  firmly  bound  unto  Amos  Boardman  and  Henry 

*KBottrdmanf  in  the  sum  of  $2000^  for  payment,  &c.  dated  April 

«  97, 1835.     The  condition  of  this  obligation  is  such,  |that  where- 

<*  as»  one  J.  C.  JTwmpson,  pretending  to  be  guardian  to  die  said 

^  HurJburty  and  under  authority  of  such  pretended  gurdianship, 

'^did,  on  the  19th  day  of  January,   1835,  contract  with  the 

<^  said  Amos  and  Henry  to  sell  them  a  large  quanti^  of  pine  tim* 

^^  ber,  standing  and  growing  on  the  land  of  said  Hurlburtf  in  pay- 

*'  ment  of  which  timber  the  said  Atnos  and  Henrys  on  the  saine 

<<  day,  executed  two  promissory  notes  for  $370  each,  one  paya- 

<^  ble  by  1st  of  May,  then  next,  the  other  by  1st  June,  then  next. 

*^  And  whereas  the  said  HurJburt  denies  the  authority  of  the  said 

<<  Thompson  to  sell  or  dispose  of  any  part  of  his  timber-,  or  lo  re^ 

''  ceive  payment  therefor,  and  has  forbidden  the  ssSkA,  Boardman 

"  to  fulfil  or  carry  into  effect  the  said  contract,  or  to  pay  the  said 

"  notes,  as  a  contract  or  payment  binding  on  the  ssXiifluvHurt  f  apd 

«*  the  said  Hurlburt  having  agreed  lo  indemnify  and  save  harmless 

<<  the  said  Boardman^  against  any  and  all  suits  brought  by  the  said 

**  Tliompaon  against  said  Boardman,  mid  against  all  damage  and 

YY 
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Chittenden,  Jan.  1888.  J  "expense  in  the  premises..  Noir^^ 
Thomp9<mwt^Sfnrdm€UiHal,^^^^  said  ftir^at^    staD>pO 

"  and  truiy'kecp  his  agreement  with  the  said  BQardnumj  a^lii'* 
*<aQ  things  indemrafy  and  save  him  harmless,-^  a&resaidi^ni  tbe 
'^premises,  then  this  bond  to  be  void ;  otherwise^ not* 

"  DaNUCL  HuRLBUBt^** 

The  plaintiff  ofl^red  in  evidence  the  fbU6wing  deposition ; 
ivhich  was  excluded  by  ibe  court. 

"  l^Erastus  D.  Hvbidl^jun.  say  that  .some  time^  I  think,  in  May, 
*'  1 825,  H,  Boardman  came  into/.  O.  ThompsMiU  office.  Tkamp' 
*^  son  enquired  of  him  if  be  intended  soon  to  pay  the  HurSHirt- 
''  notes^as  they  called  them,  in  answer  to  whkh  Baqrdaam  infor- 
^  med  him  that  he  was  abont  to  pay  theija  over  t^HurSmrt;  at 
*^  which  iTiampson  appeared  surprised,  and  told  Boardman  that 
*^the  not^s  were  his  property,  and  that  he  must  not  pajr  them  to 
<<  HurBurty  that  if  be  did,  it  must  be  «t  ^  risk  of  having  to  pay 
**  them  again ;  to  which  Boardman  said  he  meant  to  go  ^e ;  that 
**  before  he  paid  the  money  to  Hur^ri  be  meant  to  be  secure,^ 
^  and  requesied  die  dates  and  amount  of  the,  notes  with  a  view  to 
'^^  take  security ;  and  the  notes- were  sbowB  him  by  T%mp9on^ 
*^  who  told  him  ibat  he  might  want  security,  &k  be  \yoM  liare  to 
**  pay  the  money  to  faim  y  that  the  notes  were  bis ;  that  he  bad 
^^  given  Hurliart  credit  for  them  on  book,  and  Hiat  ButViuri  yet 
"owed  liim ;  whk:h  credit  of  notes  to  HurJburt  on  book,  I  bad 
'•*  then  previously  seen.  E.  D.  Hdbbbuu.** 

The  piam^  offered  jU>  -p^ove  that  at  the  time  of  the  payment  of 
said  notes  to  Hurlburt^  said  tluriburt  was  indebted  to  him  Cor  ad* 
vances  m^de,  and  expenses  incurred,  as  guardian  in  a  sum  lai^er 
than  the  amount  of  said  notes ;  which  was  objected  to  by  the  de^ 
fendants,  and  rejcjcted  by  the  court  A  verdict,  by  the  direc*- 
tion  ot  the  court,  was  returned  for  the  defendants ;  and  the 
Caus6  tow  caiiie  before  tliis  court  on  a  bill  of  exceptions  filed 
"  by  the  plaintiff  to  the  said  decisions  of  tbe  Coun^  Court.     * 

The  case  was  argued  by  Tiumpsim  and  Jfilen,  ibr  the  plaint, 
and  1)y  Adams  and  BnU^  for  the  defendants. 

Pr£ntiss  J.  delivered  the  opinion  of  the  court.  The  statute, 
prescribing  the  powers  and  duties  df  a  guardian  of  a  spendditiit, 
authorizes  and  empowers  the  guardian  to  take  bto  liis  possession 
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aU  ^e  lands,  goods,  diattels,  rights  (  -  Cbittendea^Jan.  1288. 
and  credits  of  tbe  ward,!  and  the  (Thomptonw.Boardmaneial. 
same  to  dispose  of^  and  manage  to  the  best  advantage  of  the 
ward,  and  his  hebrs;  provided,  that  he  shall  not  sell  and  con- 
vey, the  lands  of  the  ward^  withoat  the  order  and  permission  of 
the  Supreme  Courtf  And  if  any  person  shall  detain  or  withhold 
tbe  lands,  goods,  chattels,  rights,  or  credits  of  the  ward,  the  guar- 
dian pay  demand  and  recover  tbe  same  by  due  ^course  of  law ; 
and  out  of  the  estate,  he  is  to  pay  the  just  debts  of  tbe  ward,  who 
is  rendered  incompetent  to  make  any  bargain  or  contract  what- 
ever.    Comp.  Stat.  p.  374,  sec.  14^  15. 

By  the  statute,  the  guardian  of  a  spenddirift  is  entitled  to  the 
possesiuoQ,  both  of  the  personal  and  real  estate  of  the  ward,  for 
the  supportof  the  ward  and  the  payment  of  his  debts ;  and  by  the 
general  nature  of  his  trust,  he  b  vested  with  an  authority,  certain- 
ly not  less  extensive,  than  that  of  a  guardian  of  an  infant  at  common 
law.    In  the  latter  case,  the  giaardian  is  held  to  have  such  an  in- 
terest m  the  ward's  estate^  as  enables  him  to  lease  it,  to  avow  for 
damage  feasant^  and  to  bring  trespass  or  ejectment  in  his  own 
name.     {Shopland  vs.  Royle^  Cro.  Jac.  98. — Wade  vs.  Baker ^ 
Ld,  Raym.  ISO.*— JBjfrc  vs.  Countess  of  Sba/islury^  2  P.  Wms. 
163,^ — Byrne  vs.   Van  Hoesen^  6  Johns.  Rep.   C7.) — ^In  The 
King  vs.  The  Inhabitants  of  OoJdey^  10  East^  491,  LordMlen- 
borough  s^idf  that  a  guardian  in  socage  had  not  a  mere  office  or 
audiority,  but  an  inter^t  in  the  ward's  estate,  and  was  entitled  to 
tbe  possession  of  the  property.     And  in  The  P^ph  vs.  Byron^  3 
Johns.  Cas.  53,  it  was  held  that  the  ^guardianship  of  an  infant  un- 
der an  appomtment  from  chancery,  created  not  merely  a  naked 
power,  but  a  power  coupled  with  an  interest ;  that  although  the 
guardian  had  no  beneficial  interest    in  the  property,  yet  he 
had  the  dominion  of  it,  pro  tempore^  and  possessed  the  same  au- 
thority over  it,  as  an  adraioistrator  has  over  the  estate  committed  to 
lus  charge.    As  the  statute  gives  the  guardian  of  a  spendthrift  the 
possessioti  and  disposition  of  tbe  ward's  estate,  and  enables  him  to 
demand  and  recover  the  same  by  due  .course  of  la^,  it  would  seem 
quite  clear,  that  he  has  not  a  bare  officemerely^  biu  js  vested  with 
anauthoiJty  coupled  with  an  interest.  .  The  nature  of  the  guar- 
dian's att*thority  over  tin  estate  committed,  to  his  charge  must, 
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'Chrtth#(l«M«ii.  tBl8.      ^  W  think,  involve  the  light,  to  sdbe 
Thmpj^^\i:Bmfdm(metal:S  dlenrttt  least,  to  cut  timber  sUDd** 
ing  and  growing  upon  the  fond  of  the  ward.    Altfaoi^  tmi^ 
ber  so  fiituaite  feto  be  regarded  as  part  of  the  real  estate,  yet  tibe 
right,  in  the  casp  of  gudrifians  and  trustees,  appears  to  be  w^  es- 
tablished. {Case  ofthe  Marquis  of JlnandaUj2  Ves.  281. ^Inwood 
Ts.  Tnmht,  Amb.  417.)     By  die  aiutute  17  Ed.  U.,  the  lands  and 
tenenraents  of  lunatics  are  to  be  kept  without  tirascej  and  in  no 
*  vnse  to  be  aliened.    Although,  under  this  statute,  thnber  on  the 
tend  is  considered  as  part  of  the  real  estate,  yet  in  ex  parte  Lai- 
hwj  3  dtk.  417,  Lard  Hardunck^niS  of  opinion,  that  committees 
4rf  lunatics  might  exercise  the  same  power,  as  to  cuttmg  it  for  re- 
pairing the  estate,  as  any  other  discreet  person  who  was  owner ; 
^m&itt'Oit^den  vs.  Lord  Coitipfon^  2  Ves.  69,  the  Lord  .ChaH- 
tSlhr  observed,  that  there  were  cases  in  which  to  cut  timber  upon 
the  estate  of  a  lunatic  would  be  no  waste ;  as  if  it  were  wanted  for  I^s 
6u^nance,or  it  had  been  sold  to  be  used  for  his  support.    Indeed* 
it  seems  to  be  setded,diat  timber  may  be  cut,  where  the  maintaimaiQe 
«ff  the  lunatic,  the  payment  of  debts,  or  the  interest  of  tlie  hinatic 
itquiresit.-— '£^a?^ar^€i5rom/ic/d[,  1  Vet.  J«ii«453.  If  Aeguardian 
of  a  spendthrift  has  au^rity  to  cut  timber,  not  only  for  necessary 
repairs,  or  to  clear  the  land  fOr  cultivation,  but  also  for  the.  support 
of  the  ward  or  the  payment  of  bis  debts,  without  being  guilty  of 
waste,  as  appears  to  be  the  doctrine  of  analagous  cases>  it  would 
seem  difficult  to- draw  mto  question  the  power  of  the  guardian  m 
this  respect,  or  to  limit  or  restrict  the  exercise  of  it,  otherwise  than 
on  an  dpplieaibn  to  a  Court  of  Chancery.    But  it  is  to  be  ob- 
served, that  the  timber  wUch  was  licensed  to  be  cut  in  (he  pres- 
ent case,  was  contracted  and  adkl  to-^mov  Boardmatij  the  princi- 
pal defendant,  by  HurUmrt  himself  previous  to  his  being  put  un- 
der guardianship.    In  place  of  that  qpntcact,  a  new  contract  by 
the  plaintiff,  after  his  appointmtment  as  guardian,  was  substituted, 
taking  die  note  in  questJon,  and  one  other  note,  for  the  price  of 
the  timber,  and  discharging  Baardman  firpm  his  liability  on  the  old 
contract.    The  transaction  on  the  pai*t  of  the  plmntifi,  therefore, 
was,  in  fact,  a  mere  renewal  by  him,  in  liis  capacity  of  guardian, 
of  the  conti-act  previously  made  hy  Hurlburt.     But  whether 
the  tran*saction  is  considered  in  this  lighT,  or  as  au  original  sale 
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of  tbe limber  by  the  plaintifi;  (here  C    .!cutteBdeii,j«n.ia9B. 

Aw  not  appear  to  be  m  ^^<^^'(Tkmp$enfrBwdmanit»l. 
of  antfaorit/  oxx  his  part;  and  Me  w«s  undoubtetHy  competent, 
either  to  receive  the  money  in  satisiaction  fat  Ae  limber,  or  to 
lake  noDes  for  the  agreed  price.  He  took  the  defendania' 
notes  dor  the  price  of  the  timber,  as  be  wi»  legally  aotborieed  to  do, 
and  there  can  be  no  question  but  that  there  was  a  sufficient  consid- 
eration for  the  notes. 

It  cannot  be  pretended,  diat  the  disch^ge  of  the  guardiaasfaip 
Bndulled,yacated,or  in  any  way  invalidated  any  of  the  acts  perform- 
ed by  the  phintiff,  within  tlie  scope  of  his  powers,  while  guardian ; 
and  the  notes  being  founded  on  a  sufficient  odnsideraiion,  and 
faMing  in  their  creation,  the  subsequent  discharge  of  the  guar- 
dnhnsbip  cannot  afiect  their  validity.  When  a  guardian 'iBakea  a 
contract,  as  such,  he  binds  himself,  and  not  the  ward)  and  ea  a^ 
lk>n  upon  the  contract  must  be  brought  agabst  Xh6  guardian.'^— 
It  is  held  that  the  guardian  of  an  insane  person  oannot  make  his 
ward  liable  to  an  action,  as  on  hb  own  contract,  by  iny  promise 
which  the  guardian  can  make  ;  and  if  be  gives  a  note  lor  the 
debt  of  his  ward,  describing  himself  as  guardian,  he  wiH  b^  per- 
sonally Eable,  ahhough  the  guardianship  be  discbarged.**^TAa/iA- 
er  vs.  Dinsmore,  5  JUciss.  299.  The  plaintiff,  as- we  haVO:  al- 
ready seen,  had  not  atiare  office  or  agency  merely,  but  an  auth^- 
ity  Coupled  with  an  interest ;  and  the  contract  with  respeet  to 
the  timber  was,  in  law,  as  well  as  in  fact^  a  ctmtraot  between  die 
plaintiff  and  Boardman,  and  not  between  Hurlburt  nndBomrd- 
man.  If  the  beneficid  interest  in  the  contract  was  !o  IfuW&ur^, 
yet  the  legal  interest  was  in  the  plaintiff,  and'  the  ixotes  were-  ex- 
ecuted to  him,  and  vested  a  legal  right  of  action  in  hho*  U^Mn/rl' 
hurif  then,  after  the  discharge  of  die  guardianship,  could  be  per- 
raitied  to  Veceivejpaymenr  and  discharge  the  notes^  it  couW  only 
be  upon  the  ground  Aat  the  notes  were  taken  by  the  f^aintiff  b 
trust  for  him,  and  he  was  equitably  entitled  to  the  money  due  upon 
tliem.  But  he  could  have  no  equitable  right  to  the  money, 'if 
there  was  a  balance  duetothfe  plaintiff  for  advances.  This,  it  ap- 
pears, the  plaintiff  offered  to  sKew;  and  the  testimony,  if  5*  had 
been  admitted,  would  have  been  a  full  answer  to  all  right  chimed 
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c\^u(kuyfzxiAm.  I  by  ttJj«!*r^,io  equUy,  to  reedve 
1^)Uif»^v7r?(>anfmafte<a/.)  the  mo0ey  upon  the  notes,  and 
ckftrly  sbdwn  tint  the  payment  of  it  (o  lum,  by  the  defeadaats, 
comld  not  be  justified  oa  that  ground. 

'  indeed,  if  it  were  to  be  considered  that  tbe  pladbtiflr  waa  vested 
tn(h  a' bare  office  merety,  giving  bim  a  naked  authority  only,  it 
wdtild  be  cehainly  just»  on  the  facts  offered  to  be  proved  by  him,, 
to  allow  hbn  to  enforce  payment  of  the  notes.    He  offered  to 
prt>ve,  that  he  had  made  advances  to  a  greater  amount  than  the 
iiotes9  and  had  passed  the  notes  in  account  to  HurlburtfOi  which 
the  defendants  had  notice  before  they  made  payment  to  Hurlburt. 
Oft  thes^  ftkCts;  we  think  that  the  plaintiff,  m  any  view  of  the  case, 
i^fbdld  have  a  right  to  the  money  due  upon  the  notes^  and  that  die 
pAytKitot  to  HHrOmrt^  after  the  notice  given,  could  not  avail  the  de- 
fmadantsL    It  is  not  necessary,  nor  do  we  intend  to  say,  that  a 
guatdtata^  stfterdie  termination  of  the  guardianship,  has  a  lien  for 
hte  t&Smrsements  upon  the  unappropriated  goods  of  the  ward. 
fa  ^i>rion  vs#  Btrong,  1  Con.  Rep.  65,  it  was  determbed  con- 
tmy,  however,  to  the  ophuons  of  Reeve j  Clu  J,  and  Baldtcin  X 
that  oathe  temimation  of  the  guardianship  by  tlie  death  of  the 
iMrd,  the  whde  of  his  personal  estate  vested  in  his  executor,  and 
tbe  guardian  had  no  lien  upon  it  for  disbursements  made  in  the  life- 
Ikne  of^ihe  ward.    Admitting  this  decision  to  be  right,  it  does  not 
touch  the  questioni  whether  a  guardian,.,  who  has  takien  securi^to 
himself  for  goods  sold,  or  a  debt  due  the  ward^.  havbg  a  balance 
due  him,  and  giving  notice  of  the  same,  has  not  a  right  to  the  mo- 
ney»  notwithstanding  his  offiop  has.  ceased,  which  cannot  be  de- 
feated by  payment  to  the  ward  or  his  representative.      It  is  the 
duty  of  the  guardian,  not  onfy  to  provide  for  the  support  of  the 
ward  and  his  family,  but  out  of  his  estate  to  pay  his  just  debts  ; 
and  if  die  guardian  has  made  advances  for  these  purposes,  as  it 
p^.be  pfieanecessafy  for  him  to  do,  to  prevent  a  sacrifice  of 
4ie  ward's  estate,  itwould  not  be  consistent  with  justice,  that  in 
ihe  eyent  of  his  being  discharged,  Qr  hb  ^ardianship  ceasbg  by 
the  death  pf  the  ward  j  the  ward  in  the  pqe  case,  or  his  re];N:esenta<* 
tive  in  the  other,  should  be  entitled  to  receive  payment  upon  all 
securities  ta^eaby  the  guardian,,  ^d  which  he  has  appropriated 
to  himself  as  a  fund,  and  the  only  one  jperhaps  he  has  out  of  which 
to  reimburse  his  advances. 
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id^e  staieip^m  o(  the.  ^videqpe  pfc  | r^«(fyipi(9,$a^iAiMQ|^iA» 
fered.by  the  plaiDtiff,  whether  the  ^d^wf^yisf^f^jf^^hy)^ 
before  or  ^t^r  thd  Doles  id  q^^iti^f^.^r^p?  4a]f^)^ ..  If  ^<^adT«A- 
•0^3  were  nia^e  after^ai^.o^  4>e  c^pdit  of  th^  fpt^t^.  cat^  ifqfkl 
'be  ^till  stronger  for  tb^  plaiptiff.  Aihhoi%h  ^  i9W^  P?^%;()>^ 
notias  in  liccoumtQ  Huribmi  .wp(|14  opt  l^.eQiiiy^l^ill.t^  ?  WXnSA)^ 
over  to  him,  or  bind  Ufa  tOiaecQiiJ^t  Jpt.tl^  WPURt  .^t.^l^fp^H, 
yet,  if  th^  ]^aiatiOr^^l$(t  |pjg\akB  adiou^i^s.  i9^cuH»^qu/9»Cf^./^ 
the  notes,  he  ought  to  be  aUqTy^d  to  ^pforc^  paji^j^  q^^  ^^)^ifl^: 
mHwithstaqdiag  theguafdian^l4p,i^  difiobargeiJL  B^.U  tbeyiew. 
we  have  ti^ei»  of  the  sdQ|)«c),it  19  MOg^jWCirial  vjiVB^W^^.^WlTW* 
-ces  were  made  before  or  aftet  tbQ;iiOtQ8)Kf«r9  .taki^<v,  r,;i|^.  wlfUK 
<^a$e,  the  fdainti^  o»  |he  jfagfs  p|^e4  ^;l>^390^!KrJlmfilli^ 
be  entitled  to  i^eopyer  tbe  mxxufiy  due  vugm  tbwu  .     i     .etar»br  3 1 

If  none  o(ih^  tunber^  for  wbioktbe  iv^tieavitef^tiv^h^lhMR 
Teeeived  before  d»9  guardianship. I9ra3  ii^^x^e^^Jim^^^ 
bad  refused  to  penoit  it  to  he  t^n  m  the  cootr^ .  i|  fMSt^J^ll 
good  defeuceto  the  ^Wt  pp  ch^groMod  tblit  iji^/;Q99!IM4|ir%HW 
of  the  notes  Miailed.  Butit  .appwrsih^i  t^  j^l^KWMlt  Wrt^flf 
the  timber  was  taken  before ibe:gi<Mrdi|t]a^P  :wa&^<|i9^f4jB^W>H} 
the  part  not  iaken  0Qid4  onlybe  a4eieaoe.  pm  <ai^  m/.r  on.v,  oi(. 

Judgment  reversed,  and  cafi^e.  jr^mc^d  )p  th9  «(y^Kifl^(Clf9^ 
for  a  new  trial.  .  .     ^  ,,        ;  ..,.;..    .:,,,C3uo\ 

ThmS^0Hmd4^f9h{^9)^»M.:n       .    .^    r   .  , -v.  hvnii/i 

•!i{rfaw^.%i%tf9ffdefe^  ...    ,    .,;.:    ,.,s,..,.iic*ub 

^  ♦  -11!    "  .:  :  ..'i;  7/jor:  «yti.. 

.1  ..       4    t.'l  Kit  :r;yuv;.TJ  \'<1  i>Ol«0. 

That  Ute  landlorcf  of  »  Mmnf  M  w(tl,nrWclili«E0  foivintiiik  4»kliiief  tfbnl^etrtd 
■year,  caaootmaintoiQ.ueipaM  fill  All  ifiuis9^<ai^»iff^<^t.        '   1  i/:  .  .mIj 

Each  of  these  was  an  ^iCU^nof  Trespass  j^arel^ausim 
for  ciutiug  limber  on  lot  No.  l€i^  in  Essex.    '  ^e'^st^  case'  was 
defective  in  not  fully  showing  tlie  nature  'of  {he  contract  under 
which  one  Wiggins^  named  iri  the  case,  took  'i^nilield  possessibnl 
This  was  supplied  in  the  second,  arid  die  pirties'agceerfihaiioth 
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GMtienikrt,J>ft,  im.  2  skooM  bd  toQitid^!ed  togetberv  tod  aSke, 
C^Mi  ff.  Hasfdm  tf  of.  ^  as  to  the  important  facts  in  the  exceptiooi. 
allowed  in  both -casdis. 

By  the  exceptions,  it  appears  that  the  lot  b  ^esftion  was  set  to 
the  right  of  Jsceiuff  Bogart,  anort^al  grantee,  in  the  divisioQ  of 
lands  in  jEtle«t  and  the  plaindfi  showed  his  title  to  sdid  lot^  by  a 
defed  fioin^ftraAaiiiJ«6«,  sheriff,  and  collector  of  aland  tax,  to 
Irtt  dSOan,  a  deed  from  said^Oeii  to  Si2a«  /fa^Aaioajrra  deed  from 
said:  HktiunMf  to  Jimaiktm  and  El^ah  Ferris^  and  a  deed  firooa 
said  Janaihan  Ferrk  to  the  plaintiff. 

The  p&tiotiff,  also,  to  show  lu:n9elf  in  possession  of  the  said  htf 
itttrodiieed  a  decree  of  the  court  of  chancery,  in  which  it  was 
docrecfitbattbe  plaintiff  and  one  Thaddem  TiUik  were  tenants 
in  tieQunonctf  this  and  other  lands  in  £i«ea?;  andalso^ecreodliolr  . 
theyiAotild.qiiil  to  each  other,  so  as  to  perfect  adivision  between 
thStskk    This,  however,  wasoot  completeditill  after  the  commence^  * 
ment  pf  these  suits.    The  plaintiff  then  adduced  testimony  t/^uiri ' 
ingtoebow  that,  in  1BI4,  the  said  !Z\i^^  agreed  with  one  B€9^§- 
mtn  Jfiggimj  that  he  should  go  on  to  said  lot  and  make  iffiprovep!  • 
manision'die.sainef  and  endeavor  to  present  other  pe<^pfe  from 
cctaunhliflg  trespasses  on  the  same,  and  continue  in  possessbn  till 
^he  disputes  about  said  lands  between  the  plaintiff  and  said  TuOU 
shonld.be  settled :  and  if,on.that  settlement,  said  k)l  should  faU  to 
said  Tt£^(Ze,6aid  i^^^m  should  have  the  privilege  of  purchaaiM; 
saidlot^i— That  said  fF^ggtns  took  possessioB)  under  said  contract, 
and  continued  making  impmveme&ts  thereon  liB  after  the  eomr- 
menoement  of  these  suits. 

The  coikncil  for  die  plaintiff  requested  the  court  to  mstnicl  the 
jury,  that  if  diey  believed  said  ^ijg-jfvit' took  and  held  possession 
under  said  Tutde^  as  above  testified,  and  that  the  plaintiff  and  said 
Tutth  were  tenants  in  common,  as  above  mentioned,  and  if  they 
found  the  defendant  bad  commiU/ed  the  trespass  complained  of,the 
plaintiff  was  entitled  to  recov^.  The  court  refused  so  to  instruct 
the  jury ;  and  did  instruct  them,  tliat  if  they  should  find«  as  last  a- 
bove  mentioned,  that  would  not  show  a  sufficient  possession  of  die 
premises  in  the  plaintiff  to  maintain  tlie  action  of  trespass  qmre 
dausumf regit.  The  jury  returned  a  verdict  for  the  defendant  in 
each  case.  Exceptions  to  the  charge  were  taken  by  the  plaintiff, 
and  allowed  by  the  court. 
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.Tte  ailments  before  the  SupretneCouTt  CCWtttndtmJad^  im. 
nfttre  intended  for  said  ficsi  doit.  }cuOif^vt.MasfdtnH9i. 

Adams  and  Van  J^f^^for  the  Plaintiff,  It  maj,  for  the  pur* 
poses  of  this  trial,  be  taken  tor  glinted,  that  plaintiff  and  TuttU 
.were  tenants  in  oommon,  and  diat  WiggiM  was  in  the  lot  as  ten- 
ant at  wilk  The  question  then  is,  whether  ubder  such  a  state  of 
things,  CarJNioaBtiiaintaiQ  this  suit  i  k  isconeeded  that  the  right 
to  recover  in  trsjOsspass  is  founded  on  the  possession  of  the  piamtiff. 
But  we  contend  tbatihe  possessbn  of  tenant  at  will  enures  for  die 
benefit  of  the  laddkrd,  and  is,  in  kw^  the  possession  of  the  landlord* 
C.€6m.JD^w3d9.  So)fteBantatwifioommitwaste,thelandlordma]r 
hav«e*trespass^^^i6.  Tdthd  same  pdnt  is  Co.  lift.  57«  AcMi  of 
trespass  may  be  maintanied  by  landlord  against  tenant  at  wiOw*-*d 
Johm.Rep*  468»  2V6y  vs.  WMiier.  If  the  possession  is  in  the 
landlord  in  this  ease^  it  hunt  be  in  all,  for  die  same  possession-  is 
neeestar}'  in  this  as  in  odier  cases*  See  also  Cro.  Ck.  18?, 
Wt$t  vs*  2WimIb. 

Tenant  at  will  cannot  maintlihi  trtepass  for  any  injuiy  to  the  es- 
tate. It*  is  undoubtedly  tnle  that  be  may  sue  for  any  injury  to  his 
pos9e8Bioii-«-as  loseof  aliade,  be  destroyingThis  crops ;  bathe  has 
no  interest  in  the  soil)  trees,  or  die  like.  To  allow  him  to  sue  and 
reeover  damages  for  the  landlord,  would  be  productive  of  great 
mischief.  He  eould  not  be  cdropelled  to  sue,  and  it  would  be 
hard  to  commit  the  interest  of  the  landlord  to  the  whim  of  his  ten^ 
ant»  If  be  did  sue,  and  recovered  damages,  there  is  no  way  in 
which  the  landlord  could  draw  tlie  money  out  of  his  hands. 

The  landlord  cannot  have  case  against  those  who  dbonld  com^ 
mit  uespass  during  the  possession  of  the  tenant  at  will*  Case  lies 
wliere  there  is  an  injury  to  the  rever^on.  Now,  there  cannot  be 
any  remainder  after  an  estate  at  will.  To  make  a  remajDder,there 
must  be  a  particular  estate  precedent  to  the  estate  in  remainder. — 
2BL  Com.  165.  Lease  at  will  is  not  such  an  estate  ns  will  sup^ 
port  a  remainder. — 3  BL  Com.  16C.  An  estate  at  will  is  so  preca- 
rious that  it  is  not  considered-  as  a  portion  of  the  inheritance.-^o 
BL  Com.  1'60.  The  interest  of  the  tenant  at  will  is  swallowed  up  in 
that  of  die  landlord,  he  is  the  agent  or  senant  of  the  hndIord,and 
h\s  possession  is  the  possession  of  the  landlord, 
zz 
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chittetidcti^  Jan.  1829.  J     Landlord  cftn  maintain  tr^qtaas  for  any 
CaiimvtTH^metaiS  permanent  Jnjwy  to  the  emie, 


standing  poss^ssidn  or^eritfAt  at  wffl.    Tliis  doelrtne  ia  mabmined 
from  the  earliest  times,  for  #hich  we  have  die. authority  of  IML 
—Q,  Rel.  Ab.  «61.-- 1  Vhi.  M.  4«,  TmjfoM*^  n.  3.-^  Com. 
2>^.  S89. — Go.  Lit.  67,  a,  and  1  Smand.  Sa%  u,  n.  5«     F^  a 
full  exanatnation  of  these  ikidiorities,tfee  the  aide  argoaieHt^if  Ck. 
J.  Parkery  in  the  case  of  Siarys.  Jatkamy  whieh was  ileeidedSi 
1814,  (11  Ma$$.  521,)  when  this  ^ae8ti(fti  waa  diseveaedand  de- 
cided.   The  case  of  BiddtfordiB.  OfwW,  3  Le^.  a09«  has  oe 
bearing  on  diis  point.    It  waa  a  proper  aetion  on  the  case.    Hie 
two  cases  frotutbe  state  of  Mha^Torky   Cutnpb^  vs.  Amdd,  I 
Jvhne.6lly  and  T^vs.  ^fit^er,  6  JMni;  468,  seem  not  tohava 
been  nuicb  cotisidered.    The  latter  is  'founded  on  the  first,  ivhih 
the  first  reifts,  among  Other  cases,  on  that  in  IjBmM!t,v/bkh  deadjr 
has  no  bearing.     The  ddcttine  laid  dotm  is  1  CMt.  JPL 176,  is 
undoubtedly  correct ;  but  it  is  not  a  decision  oCdiepomtJn  qaea- 
tion.    The  pkimill  mast,tio  datibt,h8ve  the  pMsessioo,  aad  the  in- 
quiry is,  whether  the  possession  of  his  tenant  is  Jiot  his  possessin? 
The  sub^sting  lease,  of  wUdi  CMtty^aks,  aaonotinowa  hum 
at  wiU,  but  for  years,  or  of  8t>itie  certain^ttate.     It  happenr^  iUb 
case,  as  in  a  thoustmd  others,  that  the  adtbofitiea^dted,  -and  oa 
which  he  relies,  do  not  warrant  bis  positioti,  and  indeed  most  of 
them  are  entirely  foreign  to  the  subject. 

Mr.  Bailey^ for  the  dtfet^ant.  The  first  {»oi&t  in  ifcis  case.  Is, 
can  the  lessor  of  a  tehant  at  will  maintam  an  aetien  of  trmpaa 
quare  clausum  fregit  (or  an  injury  done  to  the  land  Iqf  a  straoger, 
during  the  continuance  of  the  possession  of  the  tenant  i  Iris  po* 
posed  to  consider  this  question,  fir^^  upon  general  princiides; 
secondly,  upon  the  grourid  of  audioritles. 

1 .  It  is  laid  down  by  every  elementary  writer,  who  treats  of  the 
remedies  for  injuries  to  real  property,  tbat  trtspau  qware  daatum 
jregit  can  be  maintained  only  by  him  who  had  the  actual  posses- 
sion of  the  premises,  at  the  time  the  act  coaqdaioed  of  was 
committed.  In  the  case  of  a  teaancy  at  will,  tlie  inqatry  is,  who 
has  the  actual  possessicgi }  It  is  certain  that  the  leasee  has  a  pos- 
session sufficient  to  support  trespass  agamsta  stranger,  and  even 
against  the  lessor  himself.    The  tenant's  possession,  dien,  mus^ 
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beeseksiveof  that  «f  ik».  Ian4tarjj*.(9^?  t  chu^oden^jan.  1829. 
it  would   he  abisurd  to,  say  tl^t  wiejre.  ^Co/im  te.  Harden  f/ a/. 
tiro,  have-  eyqual  pos3essip|i,  qqo  <^p.  hj^^yp  hi9  action  against 
the  other  for    ao  u^piy    le  his  possession.        Originally,    a 
leasB^at  will  was  coi)siderj9d  as  a  "tne^e  executory  contracti^  not 
^ ooQMnuniCAtjngany  ijUerest to th^ tqi^ant  in  tlie thing  demised.'' 
Bnt    for  a    great  le^igtb  of  Unne  the  tenant  has  had  a  '^  vested 
^^intereit  io.tbe  teoen^t)"  determinable  at  the  willof  himself,  or 
of  his  landlord.    While  the  estajte  coatiixues,  it  possesses  all  the 
essential  properties  of  an  e^ate  ibr  years.     The  relation  of  landr 
lord  and  teoavit  subsists  as  coxBpletely  ip  the  one  case  as  in  the  oth- 
er*   The  lessor  oransferd  to.  the  le.ssee  the  whole  possession  of  the 
premises,  or  right  to  use,  occupy,  and  enjoy  them,  in  as  full  and 
ample  a  maimer  ashimsjslf  could  do*      Tbe  tenant  is  entitled  to 
emblements,  if  the  landlorddetermine  the  estate*    Rent  may  be, 
and  is,  reaecved  on  Itases  at.  wiU.    The  difference  between  these 
two  ^[lecies  of  estate,  consists  principally  in  tlie  nature  of  the 
tenure,  or    ratberi  in  the    niethod  of  determining    diera. — 
One  expires  by  its.  own  limitation,  the  other  by  the  act  of  one  of 
the  parties.    It  hasb^en  repeatedly  decided  that  tenant  at  will  is 
entided  to  notice  to  quit,  before  the  landlord  can  recover  the  pos^ 
aestian  in  ejectment.     It  cannot  be  said  that  lessor  aqd  lessee 
have  a  joint,  or  concurrent  possession.    Nor  can  the  former  main- 
tain trespass  against  the  latteri  except  for  an  act  which  deter- 
nunes  the  estate*    From  these  premises,  if  correct,  it  n.ecessarily 
foUowSfthat  the  tenant  has  the  actual  and  absolute  possession.     It 
is  not  pretmvled  that  the  inj,ury  which  the  lessor  sustains  is  a 
violation  of  hu  pQsse$non,wh\ch  alone  can  support  trespass  quare 
clausumJregiL    It  is  an  injury  to  his  revernonary  interest :  it  is 
coDsequeqtial,  and  the  remedy  is,aue.      From  analogy,  and  from 
prineiples^whieh  are  admitted,  it  seems  to  be  clear,  tliat  the  tenant 
dan^  canmaiMainthU  action. 

2.  As  a  queauop  of  authority ,it  iscontended,  that  our  proposi- 
tion is  supported  by  a  great  majority  of  the  adjudged  cases.  It 
was  formerly  held  that  a  bare  possession  was  not  sufEcient  to 
maintain  tretpaes  quare^  &x^.  and  as  that  was  all  tlie  tenant  was 
.  supposed  to  liave  at  that  period,  tlie  acuon,  of  course^as  brought 
in  the  name  of  the  landlord. — Ham.  Nisi  Prius,  215.    But  after 
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Chiti«nd«Mah.  1829. 1  the  tenant  became  clothed,  ia  considera* 
Cd(iinvB,i{<iydm€taL)  tion  of  law,  With  a  vested  interest  IB  the 
land,  of  which  he  was  in  possession,  he  was  allowed  to  bring  the 
action  in  his  own  name  :  and,  says  Mr.  Hammond^  at  the  present 
day,  the  tenant  at  will  alone  can  maintain  the  action. — Jd,  213- 
15-16.  Whatever  confusion  or  contrariety  may  be  found  in  the 
decisions  on  this  subject  may,  doubtless,  be  attributed  to  *^inat- 
tentiontothe  obsolete  principle"  upon  which  the  landlord's  right  to 
bring  the  action  was  founded.  It  has  been  said,  and  so  proba- 
bly is  the  law,  that  if  a  tenant  at  will  cut  down  timber-trees,  or 
pull  down  houses,  the  lessor  may  have  iresspass  vi  et  amUs, — 
€o  Litt.  57,  a.  So  he  may  have  this  action  against  the  grantee 
of  lessee  who  enters. — lb.  Trespass  lies  against  the  tenant  at 
v/Hl  for  volnntry  waste,  as  cutting  timber,  &c. — 7  Johns.  1, 
Philips  vs.  Cot?er/.~Cro.  Eliz.  777,  784.-6  Rep.  U.~BuI. 
JV.  P.  84.  «  But  in  all  these  cases,  the  landlord's  right  lo  main- 
tain trespass  Is  placed  wholly  upon  the  ground,  that  the  several 
acts  of  the  tenant  enumerated  amount  in  law  to  a  determination 
of  the  tenant^stoUl,  and,  consequently,  ofhis  estate.  This  shows 
plainly,  that  while  the  estate  continues,  this  action  cannot  be  sup- 
ported. 

But  who  shall  bring  the  action  of  trespass  qnare  clausumf regit 
against  a  stranger  who  cuts'  down  trees,  or  pulls  down  houses, 
while  the  teq^nt  is  in  possession  ?  In  Hargrave  and  Butler's 
notes  to  Co.IAt.  bl^a^n^c^  78,it  is  said,"if  a  stranger  cuts  trees,the 
''  tenant  at  will  shall  have  action,  as  shall  also  the  lessor,  regard 
"  being  had  to  their  several  losses,"  and  2  If.  4,  12,  19.  H.  6,  45, 
and  Holers  manuscripts  are  cited.  No  mention,  however,  is 
made  of  the  form  of  the  action  by  lessor  j  but  from  the  words  "  re- 
"  gard  being  had  to  their  several  losses,"  it  is  reasonable  to  sup- 
pose tiiat  an  action  on  the  case  is  referred  to.  In  Biddeford  vs. 
Onslow^  3  Lev.  209,  it  was  expressly  decided,  tliat  lessee  at  will 
only  can  maintain  an  action  of  trespass  against  a  stranger,  for  an 
injury  done  during  the  continuance  of  his  possession  ;  and  that,  if 
the  reversion  was  injured  also,  the  lessor's  remedy  is  case.  To 
the  same  efiect  are  Sid.  347,  Greary  vs.  Bearcroft^  and  2  Rol. 
,?&.  551,      If  a  man  enter  upon   another's  ground  or  into  his 
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bouse  without  lawful  authority^  and  do  C  ofchtenekii,  /a*,  law: 
damage  to  his  real  property,  the  tenant  } CutUnvimiden  tt ah 
in  possession  may  have  an  action  of  trespass  quan  dauHmfrsgii, 
and  the  reversioner  or  remainder-man  may  have  aa  action' on  ^Ae 
casCy  if  the  trespass  be  an  injury  to  his  reversianairy  tnter^st,as  cut" 
ting  dovm  trees ^  fccl — Arch.  PZ.  15. — ^In  all  cases  oftrespass, 
when  the  injury  is  not  only  to  the  tenant  in  possession,  but  also 
to  the  inheritance  generally,  the  termor  may  have  a  remedy  by 
acQon  of  trespass,  and  the  reversidner^  by  action  on  the  co^e.— * 
And  in  all  other  cases  of  injury  to  land,  not  amounting  to  an  ous* 
ter,  the  action  must  foe  brought,  by  the  tenant  in  actual  possession. 
— lb.  50. — ^Says  Jfefr.  Chitiy,  1  vol.  PL  176,  a  landlord  cannot, 
during  a  subsisting  lease,  support  trespass,  but  the  action  must  bo 
in  the  name  of  the  tenant,  or  the  landlord  must  proceed  in  cdve ; 
and  that  a  tenant  for  years,  a  lessee  at  will,  and  a  tenant  at  soiieir- 
ance,  may  support  trespass  against  a  stranger,  or  even  against  bis- 
landlord.  As  to  a  tenant  at  sufferance  having  trespass  against  bis 
landlord,  it  is  true  that  the  contrary  doctrine  was  held  in  WUde 
vs.  ^antiUon,  1  Johns.  Cos.  123.  Licssor  cannot  maintain  trespass 
quare,  &c.  against  a  stranger  for  cutdng  down  trees,  while  there  is  a 
tenant  in  possession ;  die  action  must  be  brought  by  him  in  ac- 
tual possession. — CampbeU  vs.  Arnold,  1  Johais.  R.  511.-^Nor 
against  a  subtenant  at  will  of  his  lessee.--^  «7oAtw.  12. 468,2V 
by  vs.  Webster. — ^To  maintain  this  action  there  must  be  actual 
possession.  A  general  property  does  not,  in  the  ease  of  j^eal  es- 
tate, carry  with  it  a  constructive  possession. — 2  Buh*  368.-^1 
Chit.  Plead.  176-7.— 2  PhU.  Ev.  132.— Ham.  JV.  P.  163.~9 
Johns.  R.61.—1  do.  611.— 12  rfo,  183.— SJtffiw*.  R.  411, 
Taylor  vs,  Townscnd. — Plaintiff  must  have  an  exclusive  posses- 
sion.— 1  T.  R.  430. — ^Trespass  by  owner  will  not  lie  for  enter-' 
ing  a  pew,  the  possession  of  the  church    being  in  the  parson. 

There  cannot  be  a  constructitfejtn  opposidon  to  an  ac^t<a/,posse8- 
sion.  Of  course,  the  person  having  the  actual  possession  (the 
tenant)  must  bring  the  action  o{  trespass  quare  cfausum /regit. 

The  case  of  Star  et  al  vsJ^ackson,  11  Mass.  519,  in  which  it 
was  held,  that  both  the  landlord  and  tenant  might  have  trespass 
quarcy  &c.  against  a  stranger,  for  cutting  trees,  subverting  the  soil. 
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CbHmodan,  Jan.  lfl»*  i  or  den^olisbiDg  bouses,  is  not  supports 
(Mmxhff^^etaf,)  ed,  it  is  Relieved,  by  principle  or  au- 
HfOritp  It  e^^preasly  ^j«9  that  the  lessor  is  endtled  tobisac- 
tioQy  boipause  these  acts  of  trespass  work  a  permanent  injury  to  tlie 
fmkojii^  not  to  lenorU  fouewo$i.  Now  be  who  bath  the  wtud 
f^i^emon^  as  lessor  tMui  have  to  maintain  trespassi  cannot  be,  at 
tbe  same  ticae,  said  to  have  the  reversion  of  the  same  land.  It  is 
qvuie  clear  that  the  court  did  not  sufficiently  distinguish  between 
the  irespective  interests  of  (be  lessor  and'  lessee,  and  the  approfm- 
at^  xemedies  for  injuries  to  their  diflerent  estates.  The  same 
qourtbad  decided,  that  no  one  could  maintain  this  action,  unless 
bit  had;,  a^  the  tinie  ofthe  act  complained  (^,  possession  tn  fact  of 
ibftlfipd*^— &Jlfe»«.  Aep*  41 1,  Taylor  vs.  Tovmsend. 

In  this  pasot  however,  there  was  at  least  a  general  occupation,  or 
boldipg  by  tbo  tenant  by  permissioaof  Tuiile^  which  is  now  held  to 
QMre  m  a  tenivafy  from  year  to  year. — 8  East,  165,  Doe  ex  dem. 
Wifrnefty%Bro!m* — ^^dam^tl^ed.  103;and  in  such  case,  it  is  well 
s^ntedi  tbat  tbo  landlord  cannot  maintain  trespass  against  a  stran*- 
§Qr*  Aod  though  the  court  below  in  dieir  charge  to  the  juiy 
may  bave  erred  in  their  opinion  upon  an  abstract  or  irrelevant 
pcNnt  of  law,  this  eo^rt  will  not  grapt  anew  tidal,  if  from  the  case 
itself  the  party  excepting,  is  not  entitled  to  it. — 1  Aik.  R,  43,  Boss 
im.ffls»kqfBwi/i0^A,r-^  Jhlw.  C.  250^Goodrich  vs«  fFdlker. 
-«rd  Jpbn$.  R.  337,  Hyat  vs.  Wood.— 5  Man.  I,  Braaier  et  al 
va.  Clap*'*-do*  101„  Jones  et  al  vs.  jPaZes.— 6  do.  350,  NewkaU 
vi^Ifophi'Kk^. 

Hutchinson,  J.  delivered  the  opinion  of  the  Court.  This  be- 
ing an  action  of  trespass  upon  the  freehold,  it  is  a  conceded  point 
that  the  plaintiff  must  have  had  possession  of  the  premises  at  the 
^Qie  the  trespass  wascommitted,or  he  cannot  maintain  the  action* 
Whether  the  testimony  shows  that  he  had  such  possession,  is  the 
principal  mauer  of  dispute.  The  plaintiff's  counsel  contend  that 
Wxfgim  was  merely  a  tenant  at  will  to  Tuitlej  and,  therefore, 
Tutde^  or  his  co-tenant,  Cailin^  can  maintain  tliis  action — That, 
tf^T  tl)is  purppsQ,  the  possession  of  Wiggins  must  be  considered 
the  possession  of  TuHk  and  Cailifi. 
The  tenancy  in  commoa  of  Tuitk  an^  Cailin  is  sufficiently  shown 
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to  plkee  tbttas  on  «M]tiid  footing  inf  p^iac  <  Qiiit«k^.  -^v).  t4V« 
of  poasesskm ;  at  Issai,  we  so  couikler  f  C<«t^ft.i]|^^KfeneiAf» 
It  .in  our  present  decision.  Had  the  plaintifT,  tben»  or  bad 
.TuUlfi  such  possession  as  will  enable  him  to  maintain, this  ac- 
tion of  trespass?  The  authorities  have  been  presented  on  both 
sides  with  a  plausible. application.  The  case  cited  by  the  plain* 
dfi^s  council  from  ^e  11,  Mass.  iZ.^  exhibits  a  thorough  inves- 
tigation of  authoritiesy  and  produces  the  result  that  the  owner  of 
the  floil  m^y  maintain  trespass  qua.  dau.fre.  for  ^  injury  done 
while  a  tenant  at  will  is  in  possession  of  the  premises.  The  cour^ 
ia  making  ^s  decision  siippose  It  directly  opposed  to  the  c^ses  now 
cited  by  the  defendant's  counsel  from  the  first  and  third  voL 
|>f  Johm.  R.  It  is  not  easy  to  ascertain,  from  the  reports  of 
those  casesyhow  far  they  should  be  governed  by  similar  principles. 
The  case  in  the  3  Jolmson  is  clearly  a  lease  for  years :  and  die 
|>aintiff  had  ix)t|  in  any  sense^  the  possession  or  the  right  of  posses- 
sion,  when  tbp  tre;sgpass  was  committed.  In  the  case  cited  from 
1  Johnsxm,  it  is  said  '^  that  one  A  wi(s  m  possession  under  the 
plaintiff,  to  whose  agent  he  paid  rent.*'Now,this  might  have  been 
a  direot  lease  for  years ;  or  might  have  been  running;  with  a  punc- 
tual payment  of  the  rent,  till  it  had  become  a  tenancy  'from  year 
toyear.  In  both  these  cases  the  court  decide  iliat  trespass  will 
j^ot  lie  in  favor  of  the  landlord :  but  tbey  say  nothing  about  the 
tenure,  whether  a  tenancy  at  will  or  for  years. 
.  In  the  case  cited  from  the  11  Mass  Hep.  the  court  treat  the 
isfise  as  technically  a  tenancy  at  will.  The  report  states  the  citse 
to  be,  that  one  A  took  possession  under  a  parol  lease  in  May,  and 
contioucd  to  possess  till  November — ^That  in  M^y^  while  A  \ms 
in  possession,  the  trespass  was.committed,  and  a  similar  trespass 
the  next  season,  without  saying  whetJber  A  was  in  possession  the 
second  season,  or  whether  bis  parol  lease  was,by  its  terms,  to  con- 
tinue till  the  first  November  mentioned.  We  must  nres^ume  it 
indefinite  in  point  of  time  at  its  creation  ;  for  in  such  case  only 
would  its  terms  indicate  a  tenancy  at  will,  as  it  is  treated  by  the 
court.  And  the  authorities  upon  which  the  court  base  their  decl- 
^sion,  are  all  caae^  of  tenancy  at  will,  properly  speaking.  Indeed, 
they  rely  upon  ancient  authorities,  and  trace  them  back  beyond  the 
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ChUtendcn,  J^ii>  182».  1  pegibd  whfiti  tenancies  at  will  wete  wort 
CaiUn  yn.  Haydtn  ei  id.  )  to  be  treated  as  tenancies  from  year  to 

year. 

If  the  case  before  us  were  a  tenancy  at  will  of  the  most  abso- 
lute kind,  so  that  the  landlord  might  determine  his  will  at  pleasure* 
Widiout  previous  notice,  we  should  incline  to  follow  the  decision  in 
Mass.  Rep.  But  tliis  is  not  such  a  case.  Wiggins  was  a  tenant 
at  will,  because  the  statute  declares  all  estates  created  by  parol^ 
for  more  than  a  year,  to  be  estates  at  will.  Yet  he  was  not  liable 
to  he  turned  Out  by  Tutile  or  the  plaintiff,  without  a  half  years  no- 
tice to  quit.  Not  only  was  his  tenancy,  by  the  terms  of  it,  to  con- 
tinue during  the  controversy  between  the  plaintiff  and  Tutile  a- 
bout  these  lands,  but^  after  that,  he  had  a  right  to  purchase,  and 
thereby  retain  possession.  The  statute,  making  all  this  a  tenancy 
at  will,  does  not  deprive  Wiggins  of  his  right  to  half  a  year's  no- 
tice of  the  determination  of  the  will  before  he  is  obliged  to  quit 
the  premises.  During  Wiggins'*  tenancy,  so  far  from  its  being 
true  (hat  his  possession  was  the  possession  of  the  plaintiff  or  Tutile^ 
they  had  no  right  to  enter  upon  him  at  all  without  the  half  year's 
notice  to  quit :  and  such  entry  would  be  a  trespass  for  which  he 
might  sue.  The  possession  of  Wiggins  was  the  possession  of 
Tutile  and  Catlin  in  its  effect  in  creating  a  ude  by  fifteen  years 
possession  j  but  not  so  in  dictating  who  may  sue  for  a  trespass  up- 
on the  land.  It  is  said  the  landlord  may  sue  tenant  at  will  for  a 
trespass  he  commits  upon  the  land.  That  is  true  r  and  the  rea- 
son is,  the  tenant  by  the  act  of  trespass  determines  his  will,  and 
destroys  the  very  tenancy  he  wishes  to  set  up  in  his  defence. 

In  the  case  before  us,  the  tenancy  was  in  fact  continued  by  the 
mutual  assent  of  parties,  and,  until  notice  to  quit,  and  the  half  year 
elapsed,  Wiggins  had  as  good  a  right  to  hold  possession  against 
his  landlord,  (he  committing  no  trespass  to  determine  his  will)  as 
if  he  held  a  lease  for  years  that  would  expire  at  the  end  of  said  half 
year  after  notice' to  quit. 

The  judgment  of  the  County  Court  is  affirmed  in  both  cases. 

Adamsj  Van  J^ess  and  ^//en,  for  plaintiff. 

Bailey  and  Marsh,  for  defendant. 
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The  Toum  of  Bitrlingtoii  t^.  5Tfe  Jhum  ofCa&ixs. 

^W  the  coDfiBssioiis  of  the  overseer  of  the  poor  and  nge^it  of  a  town,  made  wbiW 
exetutikig  his  ageucy,  may  be  proved  a«  evidence  ogainst  such  towu. 

^hat  a  year's  residence  under  the  settlement  act  of  1797  does  not  require  that 
the  pauper  should  be  constantly  with  his  family,  provided  their  place  t}f  abodd 
remains  his  domici). 

^at  coming  and  retiding  tt^ul  this  tiai&t  in  the  first  section  of  said  act,  does 
not  require  a  coming  frtim  another  state,  but  a  coming  from  anj  place  to  tb^ 
town  to  be  churged  is  a«iflEicient.  •   ' 

This  was  aa  j^tion  ot  Jlssutnj^sit^hioOght  to  recover  the  expend 
dituces  of  the  plaintids  in  support  of  one  Salman  Davis,  under  the. 
Seventh  septlpn  of  ih^  settlement  act*    Two  questions  were  prin-^ 
cipallj  agitated  on  trial,  Ist.   Whether   Calais  was  the  place  of 
Davis!  last  legal  settlement?  and  2dfy*  Whether  proper  testimo^ 
ny  was  adduced  by  the  plainti^  to  prove  notice  of  their  expen^ 
ditureS)  before  tlie  commencement  of  the  action* .    The  plamti^] 
contended  that  Davis  vr^is  legally  settled  in  Calais  by.  his  re^- 
denoe  ther^  while  the  statute  of  1787  was  in  foi^c  :  and  if  not 
then^  that  he  gained  such  settlement  after  the  statute  of  1797 
came  into  operation*    There  was  a  jury  trial  in  thcCountJ-  Court 
and  exceptions  taken  to  the  decisions  made  on  said  trial ;  ijpo^ 
which  the  cause  was  brought  to  the  Supreme  Court*    Wjdi  re* 
gard  to,  what  occurred  during  the  statute  of  1787,  the  whole  was  so 
left  with  the  jury  that  no  e;^ception  is  now  urged  which  apphes 
solely  to  that  part  of  the  cas^.    The  exceptions  allpwed^so  far  as ' 
they  present  the  questions  urged  before  the  Supreme  Court,are  as 
fblbws,  to  wit :  '*  The  plainti^  adduced  testimony  tending  to  show 
that  said  Davis  in  September^  1796,  removed  with  bis  family  from 
Calais  to  Waterburtfj  in  Vennont,  and  remained  there  qntil  May, 
1797,  when  he  returned  to  Calais^  and  with  the  consent  of  his 
brother  PMneas  Davis^  moved  into  the  house  he  first  buOt,  left  his 
family  there,  and  immediately  went  ofi  to  the  Eastivard^  for  the 
purpose  of  looking  up  a  place  to  settle-*-that  he  was  absent  about 
one  year,  and  then  returned  to  Calais,  where  his  family  residc^d, 
and  remained   at    Calais  a  ehort  time,  and  retup^d  again  to 
the  Easttoard  ;  that  he  was  back  and  ford),  and  in  the  fall  of 
1799,  he  purchased  mills  in  the  province  of  JVcw^-BrwiwiwcAr,  and 
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OtUtenden.  Jao.  IWO.  J  in  1801  he  figaia  returned  to  CdaU  for  his 
Burlington  vs.  Calais,  )  family-remained  tliere  a  few  days^and  on 
Some  of  the  last  days  of  September  of  that  year,  he  removed  from 
said  Calais  with  his  family  to  the  province  ofMaine^  and  was  ab- 
sent until  1822,when  he  removed  to  J5wca?,iu  Vermovi — that  his 
longest  absence  from  his  family,  while  they  were  at  Calais^  was 
not  a  year.  When  he  returned  from  Waterbury  to  Calais^  he 
he  did  not  hire  a  house  for  his  family,  but  moved  them  into  his 
old  house  as  above  stated,  and  said  that  when  he  went  away  to  die 
Eastward  he  carried  alibis  property  with  him-That  he  was  nev- 
fdT  taxed,  or  paid  any  taxes,  in  Calais  after  he  returned  from 
Waterbury f  nor  before  that  time,  except  that  he  worked  volun- 
tarily upon  the  highways,  there  being  no  regular  taxes  until  af- 
ter the  town  was  organized.  The  plaintifis  proved  the  amount  of 
the  expenditures,  and  that  they  wrote  a  letter  to  the  defendants 
^oon  after  the  pauper  was  committed  to  prison  in  Burlingtony  in- 
forming them  that  they  should  call  upon  them  for  payment  of  the 
sum  of  money  paid  out  for  his  support.  John  C.  Thompson  Esq, 
produced  copies  of  the  letter  and  offered  himself  as  a  witness  to 
prove  that  Shubael  JfAec/er,as  agent  of  the  town  ot  Calais^  admit- 
ted at  a  justice  court  that  the  defendants  had  received  the  letter 
aforesaid.  This  testimony  was  objected  to  by  the  defendants 
and  adnriitted  by  the  court — ^And  he  testified  to  the  acknowledg- 
ment of  said  Wheeler  to  the  fact  at,  and  after,  the  trial.  Said 
Davis  further  testified,  that  when  he  went  to  the  Eastward  to  find 
a  place  to  settle  in,  he  intended  to  continue  at  Calais^  unless  he 
found  a  place  that  suited  him. 

The  defendants  in  support  of  the  issue  on  their  part  introduced 
evidence  tending  to  prove  that  said]  Davis,  after  he  returned  from 
said  Waterbury  to  said  CaZcrM,owned  no  property,  and  that  he  did 
not  retitm  to  Calais  for  the  sake  of  making  a  residence  there,  bui 
only  left  his  family  there  until  he  could  find  a  place  of  residence. 

The  counsel  for  the  defendants  requested  the  court  to  charge 
the  jury — 1.  That  the  said  Davis  could  not  gain  a  settlement  in 
said  Calais,  under  the  act  of  8d  of  March  1 797,  by  residing  in 
said  town  one  whole  year  without  owning  any  property  therein,  or 
having  rented  and  occupied  a  tenement  of  the  yearly  value  of 
-JfSO,  or  upwards,  for  the  term  of  two  years,  and  actually  paid  such 
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fent— or  having  executed  acme  public  of-  )  Chittenden,  Jan.  18«9. 
fice  or  charge  in  said  town,  during  one  )  Burlington  va,  Calais. 
whole  year,  or  having  been  charged  with,  and  paid,  his  share  of 
the  public  rates  or  taxes  of  said  town  for  the  space  of  two  years 
— and  that  the  last  clause  (except  one)  of  the  first  section*of  the 
act  of  the  3d  of  March,  1797,  applies  only  to  such  persons  as 
come  from  abroad  into  tills  state,after  the  passage  of  said  act,or  af- 
ter the  time  it  went  into  operation,  and  should  have  resided  one 
whole  year  thereafter  in  some  town  within  this  state.    2,  That  if 
the  said  Davis  brought  his  family  from  Waterbury  to  CalaiSf  not 
for  the  purpose  of  making  Calais  bis  place  of  residence,  but  only 
for  the  purpose  of  leaving  them  there  until  he  could  find  a  place  of 
residence  for  himself  and  family,  and  did  leave  them  there,  and 
directly  thereafter  go  without  the  state,  in  search  of  a  place  pf 
residence,  and  continue  absent  (except  one  short  visit  to  his  fam- 
ily in  1798)  until  he  found  a  place  of  residence,  and  returned  for 
his  family  in  September,  1801,  and  immediately  thereafter  re- 
moved them  without  the  state,  he  could  not  gain  a  setdement 
in  said  CaZa^5,nor  his  family  gain  one  for  him.     3.  That  the  dec- 
larations and  acts  of  the  pauper,  at  the  time  of   bringing  his 
family  from  Waterhury  to  Calais^  are  to  be  considered  as  con- 
clusive evidence  of  his  intentions,  whether  to  make  a  permanent 
residence  there,  or  not — and  that  one  year's  residence,  required 
by  the  act  of  1797,  should  be  an  actual  continued  personal  res- 
idence of  the  pauper  for  one  whole  year. 

Whereupon  said  County  Court  refused  to  charge  the  jury  as 
requested  by  the  defendant's  counsel,but  charged  them  as'follows, 
to  wit,— "That  in  ascertaining  the  facts  in  controversy  they  mpst 
weigh  the  testimony  of  said  Davis^  in  connection  with  all  the  im- 
peaching and  corroborating  testimonyjand  if  they^should  find  that 
the  pauper,  when  he  moved  his  family  fixim  Waterhury  to  Calais 
in  1797,  or  1798,  and  went  to  the  Eastward  to  fm^  a  place  to 
settle,  as  he  terms  it,  intended  they  should  reside  at  said  Calais 
until  he  should  find  a  place  to  remove  them,  and  that  his  ab- 
scences  from  his  family  were  to  find  a  jrface-  to  settle,  as  he 
testifies,  and  that  his  family  actually  resided  in  said  Calait  more 
than  a  year  at  one  lime,  after  the  fall  of  the  year  1798,  and  bo 
fore  their  removal  to  the  Eastward  in  1801,  Davis  himself  viri- 
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C{atiend«p^wi.  l«29.  J  ting  them,  as  he  lias  testified*-ifa«l 
Burtifigtoh  v9.CcUnt.  y  g/^oed  Um  a  settlement  in  CaJaia^.^tbo 
same  as  It  would. have,  done  bad  be  been  at  Calaii  with  iuB  Sdfu* 
iDg  during  the  same  year ;  but  thsl,  if  there  was  not  such  a  full 
year's  residence^  as  last  described,  he  gained  oo  settlement  in 
QdaUy  alter  his  return  from  Waierbury  to  Ca&iif— That,  if  ihey 
found  that  tbe-pauper  had  thus  gained  a  settlement  in  CWouythay 
would  return  their  verdict  ibr  the  plaind&,  otherwise  for  the  deT 
fendants.''  To  which  decision  and  charge  the  defendants  ex- 
cepted, and  filed  these  their  exceptions, which  were  allowed;  and 
th^  caj?Q  ordered  to  the  Supreme  Court  for  a  boaridg  oa  spud-  ex- 
c^tiojQSy  and  the  execution  in  the  mean  time  was^taid. 

Griwfoldffor  the  defendants^  The  question  arises  wdb^het 
the.  pauper  lias  ever  gained  a  legal  setdement  in  CaUdsj  or  6v««i 
in  any  town,  in  this  state.  It  is  believed  that  it  was  not|  and  will 
not  b^,  contended,  from  the  whole  evidence  on  the  trials  that  he 
gained  a  settlement  in  Calais^  during  his  first  resida[ieetfaQre»un^ 
der.the  provisions  of  the  act  of  March  1787 ;  although  that  fues^ 
tion  was  by  the  judge  left  to  the  jury  to  decide.  If^  ibcm,  a  set-* 
tlement  has  been  gained  in  Calais^  it  must  have  been  under  the 
act  of  ^'3d  of  March,  1797.  It  is  then  insisted  by  tbe  ^fend- 
antS"** 

1,  That  in  order  to  gain  a  setdement  under  the  lastmenttcmad 
act,  the.  residence  must  be  a  personal,  continued  residence  «f 
the  j>auper  for  one  year  ;  the  wife  and  family  being  incapahlo 
of  gaining  a  residence  for  him — ^And  that  tbe  mere  leaving  a  wife 
and  children  in  a  town  by  a  pauper,  and  immediately  diereafter 
absenting  hims^f  with  all  bis  property,  and  with  tbe  eKpress  dee<» 
lar^^on  tbat.it  was  his  intention  to  leave- them  there  temporarity^and 
on].y  until. he  epuld  find. a  place  to  setde himself  and  fftmily,eamiat 
be  considered  such  a  residence  as  will  acquire  a  legal  settlement. 

^«  The  requisites  to  1)6  ccvnplied  with  wd^r  the  aqt  of  L797:, 
in  nrder  to  gain  a  settlement,  contemplate,  in  all  cases,  an  actual, 
personal  and  contbued  residence^  except  m  oooaaiemal  absence 
on  business,  i^  npt  n  copstapt  and  continued  absenceiand  oooa- 
sional  re^up  foraXew.daysin  tbe  course  ^f  tl|i>6e  or  four.yeami 
The  perspp  wiio  owns  a  iVeefaold  ^estate  pr  T&a{$  a^enamantymiMt 
actually  ei^tOMpy  and  kz^pcove  tbe  fame.-  Tk^  peeaon  iwhfi  hM^  am 
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office  must  iKJtuaBy  irdittbit,  and  execute  (  CWttendtti,  Jaiu  18». 
the  office,  in  the  town.  The  person  who  (BurUngton  vs.  Caiais^ 
gains  a  restdence  by  payment  oftaxe^  in  any  town  must  necessa* 
rily  be  an  inbdutant,  and  actually  reside  therein  :  and  the  indent* 
ed  apprentice  must  also  serve  out  his  time  within  the  town  : — and 
can  it  be  supposed  that  the  Legislature  intended  that  leiss  should 
be  required,  as  to  the  actual  residence  of  a  inere  sojourner,  jdian 
of  those  who  own  and  rent  property,  pay  taxes,  execute  offices^ 
&o.? 

3.  When  a  settlement  is  gained  by  a  residence  under  the  Eng" 
lish  SiBiutei^  it  most  be  an  actual  residence  on  the  tenement 
rented,  or  in  the  town  dr  parish  wh«re  it  lies ;  for  a  residehce  in 
one  town  or  parish,  and  occupybg  a  tenement  in  another,  is  titx 
sufficient.  So  where  settlements  are  acquired  by  a  hiring  in  ser- 
vice for  a  year,  the  payment  of  public  taxes,  executing  a  public 
office,  or  being  bound  as  an  apprentice,  are  all  predicated  iipoa 
and  require  actual  residence, — and  the  apprentice  must  inhabit  in 
the  town  where  his  master  resides.  It  ought  to  be  here  -mention- 
ed that  the  English  Statutes  exclude  married  persons  from  gain- 
ing a  settlement  by  hiring  and  service  for  a  yevtr. 

4.  The  last  clause  of  the  first  section  of  the  act  of  1797  wai 
intended  by  the  legislature  to  apply  solely  to  those  who  should 
thereafter  come  to,  and  settle  and  reside  within,  this  state  from 
abroad,  with  a  view  to  encourage  emigration,  and  to  increase  the 
population  of  the  state.  And  the  former  requisites  in  the  same 
section  are  to  be  considered  as  applicable  as  well  to  those  who 
might  thereafter  come  to  reside  from  without  the  state,  as  to 
those  already  resident  therein.  This,  then,  being  aproper« 
and  sound  construction  of  the  act,  the  paqper  did  not  come  with- 
in any  of  its  provisions,  as  he  had,  at  the  time  of  the  passage  of 
this  act,  lived  in  this  state  at  least  ten  years. 

5.  This  action  is  predicated  upon  the  11th  section  of  the  act 
of  March,  1797;  and  in  order  to  entitle  the  plaintifis  to  a  recov^ 
ery, notice  should  have  been  given  to  the  town  oi  Calais  of  the  a- 
mount  of  expenses  incurred  in  his  support,  and  a  demand  of  pay- 
meat  made,  before  action  brought.  In  this  case  the  plabtiffii 
were  admitted  to. prove  the  notice  and  demand^  by  showing  the 
admission  of  the  itaict  by  the  aget^t  of  the  towa  at  the  justka  court* . 
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GhittemTcm  Jan.  1829.  }  i^nd  his  acknowledgment  of  the  sarae  af^ 
Burlington  vs.  Catoi*.  )  tenvards.  The  acknowledgments,  or  ad-* 
missions  of  an  agent  or  attorney,  except  for  the  time  being,cannoi 
be  legally  admitted  as  testimony*  The  agent  in  ibis  case,  as  wel* 
as  every  other  inhabitant,  were  competent  witnesses  to  prove  this 
or  any  other  fact  in  the  case. 

6,  Although  it  doesr  not  appear  whether  the  jtny  considered 
that  the  pauper  gained  a  settlement  under  the  act  of  1787,  or 
1797 — ^yet  if  the  charge  of  the  court  was  erroneous  on  either 
point,  or  improper  tesumony  was  admitted,  the  verdict  must  be  set 
aside  and  a  new  trial  granted.  Authorities  cited. — Stat,  of 
March  1787.— Id.  1797.--jRcty.  L.  269.—Stai.  oj  Nov.  1801.  ' 
Ed.  ^/1808,  AOO.—JacoVs  Law  Dictionary,  title  Poor,  2\S  to 
233, — 10  Mass.  394,  BUUrica  vs.  Chemlsford.^lS  Id.  501, 
Cambridge  vs.  Charlestotan. — 14  Id.  384,  Boston  \s.Wells. — 6 
Id.  501,  Dalion  vs.  Binsdale* 

J.  C.  Thompson^  for  the  plaintiffs.  The  defendants  con- 
tended, that  the  pauper  could  not  obtain  a  settlement  under  the 
act  of  1797,  by  a  year's  residence  merely,  and  the  court  refus- 
ed so  to  charge.  Upon  this  point  the  plaintiffs  contend,  1.  That 
the  means  of  acquiring  a  settleinent,enumerated  in  the  first  part  of 
the  1st  section  of  the  act  of  1797,  are  applicable  to  all  persons 
without  reference  to  behaviour  or  healthy  and  that  the  subsequent 
clause  relates  only  to  persons  healthy,  able  bodied  and  peaceable, 
and  that  the  Legislature  intended  that  tlie  latter,the  last  description 
, of  persons  only,  should  gain  a  settlement  by  mere  residence, 

2.  The  expression  "coming  and  residing  within  tliis  slate,"  &c. 
.  and  "in  the  town  or  place  m  which  he  or  she  shall  have  first  resid- 
ed,*'  include  all  such  persons  (with  the  above  qualification)  as 
,  should  come  ifrora  any  place  whatever  into  any  town,  and  there 
reside  one  year,under  that  act;  and  that  such  persons  gain  a  settle- 
ment wherever  they  first  reside  one  full  year.  The  expression 
"  coming  and  residing  within  this  state,*'  can  no  more  be  confin- 
ed to  persons  coming  from  other  states  oiXQx  the  passing  of  tlie  act, 
tlian  the  expression  "shall  come  and  reside  in  any  town  in  this 
sfate,'*  m  the  act  of  1801^  Old  Stat  1  t;oZ.400.  The  words  "with- 
in, this  state''  are  mere  surplussage— they  are  in  almost  every  sec- 
tion of  the  numerous  acts  on  this  subject.  The  words  "  who  sliall 
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have  come  to  reside  in  such  town  or  (  Chittenden,  Jan.  1829. 
place,*'  in  the  3d  section,  and  the  words,'  f  Burlingion  vs.  Calaii. 
*Hown  or  place  in  this  state,"  in  the  sd  section  of  the  act  o! 
Jt97,  taken  in  theirnecessary  connexion,  amount  to  the  same 
as  the  above  expression  in  the  1st  section.  Do  the  words 
"  shall  bring  into  any  town  or  place  In  tliis  state,"  in  the  11th 
section,  include  those  only  who  shall  bring  persons  from  a- 
nother  state? — 1  vol.  388. — JSI*ew  Stat.  382,  seo.  2.  Expressions, 
Vimilarto  those  in  the  first  section  of  the  act  of  1797,  are  to  be 
found  in  1st,  2d,3d  k  4th  sections  of  the  act  of  ISOLThe  1st  sec- 
tion of  the  act  of  1 797,  Includes  those  who  came  before^  as  well  as 
those  who  came  after,  the  passage  of  the  act  to  reside  hi  any  town. 

3.  The  charge  of  the  Judge,relative  to  the  character  of  the  res- 
idence, was  coriect.  Every  man's  residence  is  where  his  famify 
reside,  until  he  entirely  abandons.  A  temporary  absence,  while 
he  intends  to  return,  will  have  no  effect. 

4.  Sufficient  notice  of  the  claim  was  shown  by  proof  of  the  ac- 
knowledgement of  the  agent  while  executing  his  agency. 

Hutchinson,  J.  delivered  tlie  opinion  of  the  Court,  first  con- 
cisely stating  the  case. 

The  points  now  in  dispute  are  reduced  to  a  narrow  compass. 
Supposing  the  plaintiffs  to  have  a  just  claim  upon  the  defendants 
for  the  support  of  Dam,  the  pauper,  while  confined  in  the  com- 
mon jail,  in  Burlington,  have  they  shown  a  proper  notice  of  their 
claim  before  the  commencement  of  this  action  ?  About  this  there 
is  no  dispute,  if  the  testimony  offered  by  tlie  plaintiffs  to  that  point 
was  legally  admissible.  It  seems  that  a  letter  was  sent  by  the 
mail  to  the  overseers  of  the  poor  of  Calais,  containing  the  proper 
notice  of  the  expenditures,  and  requesting  payment.  And,  to 
prove  tliat  this  letter  was  received,  the  plaintifis  offered,  and  the 
Court  admitted,  proof,  that,  at  the  trial  of  this  cause  before  the 
magistrate,a  Mr.  fVheeler,  one  of  the  overseers  of  the  poor  of  said 
Calais,  and  the  acting  agent  to  defend  this  suit,  acknowledged 
that  he  had  duly  received  the  letter ;  that  he  fully  acknowledged 
this,  while  attending  the  Justice  Court,  during  and  immediately  af- 
ter the  hearing  of  the  cause. 

It  is  objected  that  this  testimony  was  not  admissible.  The  doe- 
Utne  is  well  settled,  that  the  sayings  of  an  agent  while  exet;u- 
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Ch^idftf;  Jtf».TM9.-  ^  ^nf  Mi  igeitty,  fbrm  a  ittft  of  AeNfc^i 
ftiH^^oft  v«.  Cafot>.    $  £«>^i<i  and  may  be  proved  agaioflt  bnh^ 
pifneipa!  r  but  the  biter  cotsfesaions  of  such  agency  about  ibt^" 
facts  of  the  caee^may  not  be  thus  proved ;    but  the  partf  wmttinglo 
the  proof  must  call  the  ageut  himself,  or  other  witnesses  to-  what 
actualTy  transpired  at  the  time.    In  1^^  of  Camp.  IL  140,  YauBg 
et  al.  vs.  Wright  J  cited  in  Peake,  36,  it  is  said  what  an  attomejr 
admits  on  the  record,  to  obviate  the  necessity  of  proving  it,  biodtf 
his  cKent ;  for  he  will  be  presumed  authorized.      The  ackoowl-' 
edgment  in  the  present  case,  though  not  made  of  record,  was 
made  to  obviate  the  necessity  of  proof,  and  that  at  the  time  and 
place  of  trial,  and  while   Wheder  was  executing  bis  ageac7  atf ; 
o^rseer  of  the  poorin  defendiEigthe  same  suit,  preparatory  to~ 
wKich  the  letter  was  sent.     It  is  urged,   however,  that  ffkeehf^ 
mfght  Nave  been  called  as  a  witness  by  the  plaintiffi.     So  majr 
any  one,  Wbo  acts  merely  as  agent, ^  called  at  any  time  to  prove, 
wfiat  transpired  connected  with  hisagency*     Wheder^  though  an  - 
inhabitant  of  Calais,  is  made  a  competent  witness  by  statute,  and 
codd'  not  Refuse  to  testify  if  caHed  by  the  plaintiffs ;  yet  it  woold  - 
be  going  too  far,  to  compel  the  [daintiffs  to  bring  him  to  coufrt,aod 
use  him  as  a  witness,  when  be,  in  the  execution  of  his  agency y  * 
has  furnislied  such  testiniony  as  that  adduced  in  the  present  case^ 
Tins  exception  is  overruled. 

*  We  proceed  to  enquire  whether  the  charge  of  the  court  waa 
correct  with  regard  to  the  residence  of  said  Dam,  and  bis  gain« 
ihg  a  settlement  after  the  statute  of  1797  came  in  force?  The 
testimony  was,that  be  left  his  family  tn  the  log-house  in  CalaUf 
yriiere  be  had  formerly  lived,  before  he  moved  to  Waterfmry^  and 
went  to  the  eastward  with  a  view  of  finding  a  place  to  which  he^ 
would  remove  his  family ;  that  he  visited  his  family  several  tiroes; 
was  not  from  them  a  full  year  at  anyone  time ;  that  be  found  no 
place  to  which  he  concluded  to  move  his  family  till  the  year  1801 } 
that  during  all  that  time,  he  intended  living  in  Qi/att,  unless  he 
found  a  place  that  suited  him  somewhere  else.  In  all  cfab,tbere  i» 
no  making  of  any  rest  at  any  one  place  without  a  view  of  setdiog 
there'.  Where  his  femily  was,  must  have  been  bis  domieil^r  h^. 
biid  none.  Th!^  Is  Aot  like  thecase  of  iZajfinoMl, cited  fioin Mm^ 
i!e/o;^^/.  B&'leHhis  fslinily  id  VehnMU^mA  took  of  bia  reaideme^: 
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in  MmadkumitSj  widi  •  view  i»  mow  < .  CMi«ro<k(MM*X«if 
hb  family  there  as  soon  as  conTeaient.***/  BurHngim  n.CQlni. 
Nor  is  it  like  the  case  of  BiJerka  and  Ciehnrford^  where  the 
pauper  actaally  moved  his  family  wicb  a  view  to  setde  and 
never  return,  but  moved .  back  after  three  months,  Datm* 
domicil  being  in  Ca/aw,  from  the  time  the  statute  of  1797  camn 
into  operation,  until  the  latter  part  of  September,  1801^  when  he 
moved  with  his  family  to  the  then  Prtmnce  of  Maim^  we  think 
this  such  a  residence  as  would  gain  a  legal  setdement  in  Calais* 

Bot  the  defendants  insist  that,  as  DatM^  when  he  last  moved  to 
Oilois,  had  not  newly  come  into  die  state,  but  moved  from  Jfo* 
terinry^  another  town  within  the  state,  a  year's  residence  would 
not  gab  him  a  settlement.  The  first  section  of  tl^s  statute,  ^see  , 
page  36d, j  describes  the  various  ways,  in  which  a  person  may 
gain  a  setdement  in  any  town.  1.  The  purchasing,, paying  fott  > 
tnd  oeisupying  for  a  fullyear,  a  freehold  estate  of  the  value  of  jtlOO. 
3.  Renting  a  tenement,  and  occupying  two  years,  and  paying,  a. . 
rent  of  ^0,  or  upwards.  3.  living  in  town,and  executing  a 
pbblic  office  one  whole  year.  4.  Having  paid  his  share  of  die 
pubHc  rates  or  taxes,  (or  die  space  of  two  years.  5.  Hjaving  been 
bouad^and  served  as  an  apprendce  not  less  than  diree  years  before  . 
coming  of  age.  It  dien  adds,  6ddy.  ^^>  And  every  odier  healthy, 
able  bodied  person,  coming  and  residing  within  this  state,  and  \ye* 
ing  of  peaceable  behaviour,  shall  be  cteemed.and  adjudged  to  bo 
]ega%  setded  in  the  town  or  place  in  which  he  or  she  sb^ll  have 
firat  resided  for  the  space  of  one  whole.year."  It  is  contended 
thac  this  last  provision  extends  only  to  persons  newly  coming  into 
the  state.  And  this  idea  is  enibrced  by  the  argument,  that)  upon 
any  other  construction,  it  would  render  some  of  d)e  forpaer  pro- 
visioiis  utelessi.  This  argument  is  not  widiout  weight ;  yet  ^ve  . 
wn  unwBlingto  believe  the  legislature^  at  so  late  a  period  as  the 
yeat?  1797,  would  designedly  make  such  a  provision  for  the  mere 
purpose  of  encouraging  enfiigi^tion ;  especially  when  it  could 
have  no  such  effect  whatever.  £very  person  moving,  from  with* 
oail'  die  state  into  any  town  witb^  the  smte,  has  a  legal  setdement 
in  such  town  forthwith,  so  far  as  relates  to  the  liability,  of  such 
town  to  furnish  their  support :  that  i^;  if  they  are^  in  want>  die 
lowa  mast  maimaia  them,  and.  eannoi  reipcnre  tbqm  to  dhe  plsce 
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c»<fWq#nt i^^  Ma»f  ),\i/]fopi^  they  came^  .it  teing-.pat  oftfct 
BmUi^im  vm.  OMm*  >  sMQ)  oor  U>  any  other  town  in  the  state, 
Iwf^ause  ^)r  Immfq  BO  residence  there.  We  cannot,  tfaereforey 
iMresume  diat  the  legishture  would  raakejuioh  a  provision  for  an 
t>igeot  that  woidd:  not  be  e&tcted  by  it.  Tfab  last  provision  might 
have  been  intreduoad  as  an  amendment  to  the  former  parts  of  the 
section,  without  a  full  consideration,  how  far  it  might  absorb  the 
;fermer  provisions*  Yet  even  this  may  not  be  so ;  for  the  former 
provisions  faa?e  do  regard  to  the  question  of  good  or  ill  health,  nor 
lo  the  question,  whether  a  person  should  be  able  bodied  whdi 
eoRung  into  any  town  to  reside*  Hence  the  legislature  may  liaV^ 
intended  to  make  health  and  strength  of  body  as  good  a  qua]ifiea« 
tion  for  a  settlement,  as  a  certain  amount  of  property,  used  in  a  pre- 
scribed manned  Furthermore,  ^  pmvisions  aboiit  towns,  in 
that  statute,  att  delate  io  t&wna  wsthia  this  state  ;  towns  over  which 
theIaws43oygbt  baye  e&ct^  and  between  the  rights  of  which,oottrta 
ln|^  adjudieate  and  give  effect  to  their  decisions. 

That  statute  looks  ibrward  exclusively.  It  makes  provision,  for 
iOiefixtiM  gating  ef  a  setdemenu  The  expression  '^  coming  ai)^ 
vesiding  in  the  state,"  is  indefinite  and  must  be  imqierative^  tili^we 
pass  Ob  to  the  expression  of  the  pktce  wMnn  Uk  atate^  thit  is, 
the  town  in  which  &ere  is  fiirst  a  residbg  a  fuU  year*  Thai  lo^jr 
aSke  mean,  the  first,  after  tfie  act  comes  in  foree,  or  firet.of  their 
residing  in  any  town.  This,  probably,  ought  to  be  construed,  ae- 
>cording  to  its  spSrit  and  meaning.  As  applied  so  those  who  aiftould 
:^fterwards  change  their  residence,  it  means  the  town  iato  whioh 
tfa^y  remove.  As  appKed*  to  the  inhabilants  diat  were  statioB^d 
When  the  act  passed,  their  remaining  where  they  weiie,aiid  bc^ 
healthy  and  abte  bodied,  brings  them  within  che  act.  it  is  aol  to 
be  presumed  that-  ^e  legiidlatur^  intended  tfS  repeal  aU  ihrmer 
modes  of  gaining  6  settlement,  and  not  make  provisioii.  Iwthoes 
i'niiahitants,  diat  had  not  yet  gained  a  legal  settlements  though  diey 
had  biecome  stationed  for  Kfe.  Nearly  the  same  ex^eesionis  ii»- 
ed  in  the  warning-out  statute  ;  and  byone  modeof  oonMrau^^^diat 
might  only  refer  to  such  as  should,  after  the  pasiAn|;of  ^  aiet, 
.change  their  resMence.  ButiheStq)reiii^  Court  bs^pul  a  eta* 
struptfoti  upon  that  statute^  I'he^  haire  decided  ^  pemis 
i^sidin^  in  any  town  t^^htheactpas^d^'  idifi  who  CdtitiaMd  tt^ 
reside  there  a  full  year,  witliout  being  Warned  out,  gained  a  set- 
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tfement.  Thelrteing  and  residing  is  tahta-'  (  ChUteiideiUwi.  lafT. 
mouDt  to  their  commg  and  re^ng.  That  /  j7«rii^iMff.  C^M»: 
extends  the  provisions  of  the  statute  to'aH^Aib'had  not  ^fai^ 
ed,  a  settiement  before  the  act  passed.  Asettlement<vrdiildbe|vre 
vented  by  a  warning ;  and  would  be  gained,  if  the  warmng  was 
neglected.  That  decision  folly  supports  the  construction  we  haV6 
now  given  to  Ae  statute  of  1797. 

Upon  the  whole  view  of  the  case,  we  approve  Ae  matruoCidniii 
given  to  die  jury  on  the  trial,  and  the  judgment  of  the  County 
Court  is  afSrmed. 

TTtompson^  for  plaintiffi. 

Qruwoldj  for  defendants. 

Ph(slp$  Smith  va.  Edmnmd  Lmb^  Jm^ 

That  a  decree  of  foredosure  of  a  mortgage,  latisfied  Ly  payment, 'iv' no' bar  'lo 
a  suit  on  the  mortgage  securitiei  brought  «o  ted^ver-a  turn  Aoi  ladMdfcl  in 
amid  decree. 

More  jespeclally  if  defendant'i  tMlimoay  prainmM  tbe  Aam^  ittm/fop  Mnf  la« 

-  eluded  la  said  decree.  • 

This  was  an  action  of  ^^U$ump$ii^m,6ed  in  4he  Cotfnty  C^^i 
forthadefendaot^upon  A  statemon^  of  jG|iqts  agreed  taby  thep^^p; 
exceptions  were  taken  to  the  decisioiiSy  and  the  cause  was.brai^^ 
up  to  this  eourtfor  a  revision  of  those  decisiona*  The  caae  Bgf^&i 
to  was  as  follows :  ^^  Action  of  anumpait  upon  two  promjaapiy 
notes,  one  dated  October  14,  1818,  for  the  sum  pf  tbrc;^  hup- 
dred  and  fifty  ^ven  doilara  and  two  cents,  pajrable  in  Xwo  y i^/ffs 
f^m  its  date  to  the  plaintiff  or  his  order ;  id^e  other  of  tbe  sc^ne 
date,  for  the  sum  of  fifty  four  dollars  and  fojrty  five  cent^^^a^e 
to4be  plaimiff,Qr  his  order,  in  one  year  from  its  date.  Plea  nqti 
auumpnif  and  issue  jginc^d  to  the  cotirL  The  following  facts 
were  agreed  .to  by  the  pj^es,  and  were  .ofiered  in  evidence  by 
die  deiendant.in  bar  of  the  action :  (the  plaintifi  contending  tb§y 
'  constituted  no  bar  tp  his  recoi^e]^,  and  pbjected  to  their  admis- 
sion' as  evidepce  foK  that  pwpose ;  and  the  court  overruled  die 
ai9ecdoBh)That  wh€;n  said  notes  were  given,  a  ino{tgage  was  ^ 
executed  of  certain  lands  in  M^tan^  by  tbe^d  Edmund  Lan^, 
/tt»«  to  tbe  jaid  Phdphs,  SfniihtM^  se<:)]re,thQ  payment  qf^^d 
notes^-^ihat  afterwards,  to  wit,  on  the  30th  day  of  September 
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GUM»d«i«J«0. 1829.  i  1819,  the  said  Phdj^  ,Sn^  n^^^^ggfA 
^  2^i/^  viLamb.  )  said  notes  and  mortgage  to  one  jBan^i;^ 
JZ.  JVSc&o2f^that  on  the  22d  day  of  December,  181^  iba 
md  Edmund  Lamb^  jun.  conveyed  said  mortgaged  premises 
to  Samuel  HoIgatCj  jun.  deducting  from  the  oonsideratfQn 
the  nominal  amount  of  said  notes — that  after  said  notes  fqll 
due,  Niehols  brought  his  bill  in  chancery  against  the  said  Sam^fl 
Holgate^jun.  to  foreclose  the  equity  of  redemption  which  the  sspd 
Holgate  had  to  the  said  mor^aged  premises — ^that  Holgate  in 
his  answer  to  said  bill,  alleged  usury  ;  and  to  prove  it^relied  ujkwi 
'the  tesdmbny  of  the  said  Edmund  Lamhjjun.\yh\oh  was  objected 
10  by  the  orator ,on  account  of  the  incompetency  pf  the  witnws; 
but  the  objection  was  overruled  by  the  court,  and  upon  his  testi- 
*4»Dny  the  court  on  the  30th  day  of  December,  1826,made  a  de^ 
^t^e  against  the  $aid  Sam'udHolgatejjuhSor  the  payment  of  the 
imn  of  three  hundred  twenty  seven  dollars  and  sixty  eight  oc^ots 
only,  which  was  less  than  said  notes  and  interest  could  havebee^^ 
4>y  the  sum  of  two  hundred  and  forty  dollars  and  thirty  one  ceals^ 
The  decree  has  been  satisfied  by  payment  of  the  amount  of  it^ 
die  tsne  limited  therefor,  and  the  present  action  is  brought  to  nfi- 
OOV^rlhe  balance  of  said  notes." 

•  •flflen,  for  the  plaintiff  contendedj  That  the  decree  upon  tbi 
rtlottgage  securing  these  notes,  was  procured  upon  the  testimony 
^ihedefendant,jLam5,in  this  suit;  and  now  the  quesuon  is,can  that 
decree  be  pleaded  in  bar  to  a  recovery  upon  these  notes  for  the 
balance  not  paid  ?  The  plaintiff  contends  that  the  decree  is  not 
t  bar  and  cites  2  AikM>12B,JSrichoh  vs.  Holgaie.No  one  ought  in 
jd^ice  to  be  bound  by  a  verdict,  although  a  privy  to  it,  when  ik 
Adversary  was  not  also  k  party,  and  consequently  where  the  ver-' 
dtet  may  have  been  founded  upon  the  evidence  of  that  party 
himself.~l  Starkie's  Ev.  166.— Gilbert's  Ev.  30.— 4  Bumm, 
9M1,  Abraham  vs.  Bonn.  A  person  who  could  have  received 
nt>  prejudice  from  the  verdict,  had  it  been  the  contrary  way,  shall 
not  derive  any  benefit  from  it,  when  it  turns  out  in  his  favor.— 
tautrkie,  186,  190.— 6  Sch.  466.-4  B.  fy  A.  410,  Ward  vs. 
Wilkinson.  A  jndgittent  operates  by  way  of  estoppel;  and 
estdppeb  must  be  founded  on  mutuality. — 1  Starkie^  186. 

Fm  Jf$sSffi>r  Oe  dejindant.    By  the  decree  and  the  jsatisr  - 


Digitized  by 


Google 


i 


OFTHE  STATE  OP  Vermont.  wr 

'^  ficdon  thereof,  the  mortgage  vm  di^char-^  i  Chitf  nden;  Jad^aw. 

^'^p0i7,  which  could  not.have  been  the  case^  ^      i5nttiibTf.,i^AB6..r. 
except  on  the  ground  that  the  d^t  VHis  t2udbarjF<dU--fiiei  ffabt'^ 

'  behig  the  principal,  and  the  mortgage  only  coUueial  toil.  Tbe\ 
fact  that  Edmund  Lamb^  jun.  was  admitted  as  a  witness  to*  prore 
usury  in  the  case  of  the  foreclosure^  and  fbe  question  wheihtr. 
he  was  properly  admitted  by  the  courts  have  nothing  to  do  with 
this  case.  A  mol^agee  may  proceed:  in  either,  or  boib^  Mo 
waj^s  to  obtain  satisfaction-^that  is,  by  foreck»ure  and  a  aiiit  lin 
Ae  contract  against  the  debtor ;  the  one  is  a  proceeding  ag^Ai^ 
the  propehy^and  the  other  againist  the  person.    But  a  saiisisiitifla' 

^  obtained  either  way  is  a  bar  to  any  further  ptnceediDgiu  Jtoifti 
A)ake  no  difference  in  this  cask,  that  the  biUof  foreclosure: -.VHBI' 
hetween  the  assignee  of  the  mortpgee  and  the.  assignee  of  jth^ 
ittoirtgagoc^ :  it  was  k  proceeding  against  the  property,  in  whipl^lh^' 
)0oort  had  the  power  to  ascertain  and  fix  the  sum  for  wbicUrti)^: 
]m>pei^ty  w^as  holden,  and  such  ascertainment  of  the  sum*  and  ih^. 
plrfment  thereof,  is  as  much  a  bar  to  this  suit,  as  if  those  pr^ 
e^eedings  had  been  between  the  orignal  mortgagee,  and  OMytgagot^ 
N6  authorities  are  foond  directly  in  point,  because,  it  is  bfXmvni^ 
BO  suit  has  ever  been  brought  on  the  principles  of  tbisiCASSU— . 
Bui  thefoOowing  cases  are  in  some  measure  analagous  ib {Nfiodir 
pks.  Where  difierent  parties  are  liable  on  a  .bill  or  liote,  Arils 
latiay  be  oommenced,and  judgment  taken  against  eaicb  of  thcoMmi 
^he  satbfactton  of  one  judgment  discharges  tbe.ochets,  e&ce|ktail 
to  costs :  and  where  satisfaction  is  obtained  on  a  judgment  againsft 
one,  before  judgments  are  obtained  in  the  suits  agtiinat  the  othiirs« 
those  suits  fall  to  the  ground,  and  instead  of  the  plaintiff's  saida^ 
his  cost  in  them,  the  defendants  even  recover  their  CQSts.«--TCQi0f 
en'sJf.  r.Jttrttce,!  15-16,  129-30.— 2  jWiw*.  171.  r, 

'  Hutchinson,  J,  delivered  die  opinion  of  the  courts  Tbisr  Sfrt 
tioh  comes  up  from  the  County  Court  upon  a  case. agreed,  4pd 
has  been  argued  upon  a  motion  for  a  new  trial^wfaioh  wUlhe  fovodi 
necessary  if  the  decision  below  was.  wrong;  ibr^tb^t  diecittQiiMdg 
ibr  the  defendant,  the' damages  remain  unliquidated.  i  "c 

The  plaintifihas  declared  upon  two  jiotes{;ivenhioi  l^;.tbe;de^> 
fendant,  and  the  defence  set  up,  and  allowed  I9  the  couutjr  cotai, 
was>  that  the  notes  were  secured  by  a  mortgage,  and  the  plaiotifl 
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CkkMmlBfkJftB.  ias9.  )  bad  assi|;ned  th«  notes  and  mortgage 
.  Sm&h  vs.  ir<m*«  5  to  one  Btriram  R.  MMolsj  and  ibe 
dtoGNidaQt  fatd  aasigped  his  el}uitj  of  redemption  to  one  fioj^ 
jiu^e  :  and  JVicA^b  had  obtained  a  decree  of  foreclosore  against 
Mo^i^iej  but  jBb^oie^by  his  answer,  faa^  set  up  usnrjr  in  his  de- 
fence b  parti  and  supported  hb  answer,  upon  this  point,  by  the 
testilpony  of  tbis  defendant, Xavi&,  and  thereby  rendered  the  suiv 
dccr^d  to  be  paid  upon  aredemption,  less,  by  about  two  bnodred 
mA  forty  dofiars,  than  the  amoum  of  the  notes  and  interests  To 
]^«u>yer  that  sum  this  action  is  brought.  The  defendant  ofiered 
tj^e.  abolxe  facts  ia  his  defence^  adding  thereto^  idiiat  Bolgt^  had 
paid  t|be  amount  erf*  the  decree  withb  the  tioae  limited  tbereiii,  aadi 
timeb  j.  discharged  (he  land  from  the  incumbrance. 

.  U  seema  die  county  court  admitted  this  testimony,on  the  git^tnid 
thnt  the  decree  was  binding  upon  all  parties  w^i  privies,^  bodi  wvtfe 
tegajrd  to  the  sum  and  the  satisfaction*  Had  the  co«M  ^  chan*^ 
eery  supposed  ibb  doctrine  tenable,  when  the  btll  of  foreclosum 
was  biifore  them,  Lf»ni  would  not  bare  been  admitted  tb  imsAfy 
id  that  aott.  He  would  have  Lad  an  interest  to  throw  off  of  tko-; 
self,  by  his  testimony,  all  that  be  threw  eft  of  Ho1g<ae.  But,  it 
his  testimony  in  favor  ctHvlgate  tended,  as  the  court  then  isuppos* 
ed,  to  leave  due  from  the  witness  the  sum  for  which  he  TsfieTed 
BoiggU^  his  tesumony  was  agajnst  his  interest.  And,  upon  the 
^eslMxiof  policy  in  cases  Where  tbe  witness  offered  has  placed 
his  name  to^a  MM^ving  ir  credit,  ibeoowrt  conaidet^d  the  case 
isi  JV<dtQn  vs.  SAsf&y  ovenruled  hy  the  case  of  Jardaine  vs.  Lath- 
ktook  el  a/.  But  that  decision,  procured  by  die  testimony  of 
Ltmb,  can  nev^  be  used  m  his  &Tor.  Reason  -and  justice  for* 
bid  it  Anlhorities  will  not  warrant  it.  Lamb  was  not  a  forty  to 
that  suit.  He  401^1  have -deelined  testifying  .because  called  to 
««9tMr  against  Us  interest.  But  he  claimed  no  excuse  iirom  diat 
consideration.  Had  be  been  made  a  party  to  that  biH  of  foredo^ 
$ii«ei  Isa-couldnot  have  been  a  witness  for  the  respoi^dent.  Had 
||a^be«D«'party,at|d4ietup  usury  in  !bis  answer,  he  must  hav^ 
proved  it  by  testimony  .a/ttincle,  or  it  would  havie  arak^  him  noth- 
iQ§i  The  iQatter  substantially  drawn  in  issue  k  tlie  cbanoery 
0utt:wa%  wbatiamhfbrmed  aajeipiitahle  lien  upon  the  mortgaged 
I  ?  This  was  asoeruined:  and  upon  that  point,  tjamb  had 
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no  Tmcrest,  in  reference  to  Ae  title,  of  J'cwtwiidMi^.a.  18». 
the  premises,  as  k  Aeli  stood,  or  would  |  SmUk^Lamb. 
6(and  after  the  decree.  His  apparent  interest  WjS  tqlltve 
the  full  ameuQt  of  the  notes  included  in  the  decree,  ai\d  re^ 
main  a  lioi  upon  the  mortgaged  premises,  the  title  of  whkb  bad 
wholly  gone  from  him.  If,  under  these  circumstances,  he  would 
iroknteer  to  testify  for  Rolgate^  and  that  when  objected  to  by  the 
oxator^  iNtchab^  as  appears  by  the  report  of  the  case,  he  ought  to 
pay  the  sum  remaining  due  upon  the  notes. 

A  decree  of  foreclosure  with  or  without  satisfaction,  or  whether 
ibeie  be  an  actual  redemption  or  not,  is  no  bar  to  a  stilt  upon  die 
tfCH>rtgag$  securities,  otherwise  than  pro  tanio.  If  there  is  no  re- 
demption, the  orator  obtains  the  land ;  but  that  does  not  bar  an  rC^ 
tioA  upon  tke  notes  secured  by  the  mortgage.  If  the  decree  'iV 
satisfied,  that  is  payment  j7ro  tunto^  and  no  further.  A  pursuit  to 
collect,  after  a  decree  of  foreclosure,  lays  a  foundation  for  open«^ 
ingthe  decree,  if  the  mortgagor  so  elect;  but  such  pursuit  is  fiot 
previ^ted  by  the  decree. 

A  new  trial  is  granted ;   and  the  action  passes  to  the  County 
Court  for  such  trial. 
.    •dl/Zen,  for  [plaintiff. 

yan  J^TesSy  for  defendant. 


Bank  of  Burlington  vs.  Jireh  Durkuei  oZ* 

Tbftt  it  is  incorrect  to  «xcladc  from  tlie  Jurj,  evidence  of  the  taking  eren  a 
trifling  «uia  above  legal  interest,  when  the  defence  Is  osury.  Wbetber  tttkeit 
corruptly,  or  by  mistake, ehouldlw left  to  theory. 

ThiCt  testimony  of  a  general  practice  of  taking  interest  at  Banks  according  tb 
printed  tables,  not  exactly  correct*  and  th»  practice  a  Song  time  eOdlSAiifll 
without  resistance,  it  prQ|ier«  and  Rmy  be  coacluBivoito  shov  theezira  kktwta; 
not  taken  corcuptjy. 

This  was  an  action  brought  upon  a  note  of  $900(^,  dated  Nor; 
9tb,  1836,  and  payable  in  64  days  fromtlie  date,  andtKisboom- 
ed  at  the  Bank  the  16th  of  the  same  month.  There  was  tr  jitfjr 
trial  in  dieCounty  Couxt,  and  the  defence  set  up  was- usury ;  tod 
die  plaintiffs  obtained  a  verdict  for  the  sum  due  upoii  the  note. 
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ctttttndw^an.  1829.  i  |t  appears  from  the  nceptkm 
B^o/Burhngton  ▼•.  Durkeeet  td. )  allowed  at  tbe  trial,  tbat  tb«  tes- 
timony offered  by  the  defendants  to  establish  the  usury,  was,  tbat 
at  the  time  of  tbe  discount,  tbe  sum  retained  for  interest,  or  dis- 
count, was  $2^  33,  tbe  Bank  considering  the  note  to  run  rixty- 
four  days  from  tbe  time  of  the  discount :  tbat  is,  they  tocdc  interest 
at  the  rate  of  six  dollars  for  $100  dollars  for  360  days — tbatthi» 
was  cast  according  to  the  interest  tables  which  always  bad  beea 
used  in  said  Bank  ;  and  ibe  cashier  did  not  know  of  any  other 
tables  tn  existence  for  tbat  purpose— -Tbat  the  usage  of  tbe  Bank 
is  to  consider  the  notes  due  in  sixty-four  days  from  tbe  day  of  dis- 
count, and  they  are  so  entered  on  their  books.  This  testimony 
Wflis  objected  tobytheplaitiuffs,  and  was  excluded  by  tbe  courts 
The  action  was  removed  to  this  court  for  a  hearing  upon  .the  ex* 
ceptions  taken  and  allowed,  showing  tbe  above  facts. 
^' Van  J>fe$Sf  for  the  defendants,  coniendedf  1.  That  the  cod* 
tract  is  void  by  reason  of  usury,  in  taking  discoimt  for  one  week 
too  much,  as  the  note  would  fall  due  and  be  on  interest  in  six^* 
ibiir  d«ysfjt>m  the  9th  day  of  November,  1B26. 

2.  The  note  is  void  by  reason  of  usury  in  computbg  the  dia** 
count  on  the  principle  of  360  days  to  tbe  year.^^3  Coto.  JR.  705^ 
707,708.  763.  Taking  discount  in  this  manner,  is  taking  hun^ 
d^r  a  corrupt  bargain. — ^  Cow.  R.  705;  706,  707.— JV.  C. 
StaL\fi2. 

'  Pomeroy,  for  the  plaintiffs.  The  question  now  before  tbe 
cotn-t  arises  on  exceptions  to  tbe  rejection  of  testimony,  by  tbe 
dDlirt  below,  which  tbe  defendants  contend  would  have  proved  u- 
^rf:  ''  1 .  It  does  not  appear  by  the  case  that  usury  was  taken  by 
the  Bank.  The  note,  although  dated  the-Oth  day  of  November, 
}df6,  was  discounted  on  tbe  16tb  day  oi  saidNe^  and,  by  the 
usages  of  the'  Bank,  was  payable  in  sixty-four  days  from  tbe  day  of 
discount ;  and  the  note  was  assumed  to  be  dated  on  that  day,  and 
so  entered  on  the  books  of  tbe  Bank,  and  minuted  on  tbe  note. 
Tire  money  was  paid  to  the  defendants  on  that  day,  and  made  use 
of  by  Dtirkee  the  same  day.  The  discount  received  by  tbe  Bank 
was  '$31  33,  being  the  interest  on  $2000,  the  amount  of  tbe  D0te» 
ftr  sixtT^four  daysj-at  the  rate  of  6  per  cent,  for  360  days.  Now, 
fti  as  much  as  the  def^ihdants  received  the  money  on  tbe  day  of 
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dgtftow*^  ttid  w^e  not  liable  «>  i  .Chttt^^n^Jyuaay. 

pay  thci  same,  until  they  had  the.  ^45dnfcqrBi»<ing/a»4».i>wf*««/irfr^ 
uieof  it  65  days,  including  the  day  of  discouiilv  the  plaiatiifs . 
contend,  that  they  bad  the  right  by  law  to  take  interest  at  the 
me  of  6  per  cent,  per  annum  for  65  days,  which  would  in  fact 
exceed  the  interest  taken  by  four  cents.  2.  The  plainti|&  coif 
tend  diat,  should  the  court  be  of  opinion  that  aa  excess  of  in- 
terest was  taken)  the  circumstances  of  tbo  case)  and  the  .trif-* 
leg  emount  of  that  excess,  forbids  the  presumption  of  iatemional 
taking;  and  therefore,  does  not  come  within  the  statute  againat  u* 
sury.  3.  •I'he  i^am(i&  contend  that  the  maxim  of  LaW|(2e  wui*r. 
«icf  aion/wrat  2«a7,  will  apply  to  the  case» 

HuTCBiNSON,  J.  deliveied  the  i^inioa  of  the  coiiit*  The 
plaintifis  have  brought  their  action  upon  a  note  of  $2000,  axid  |hf 
defendants  contend^  that  the  note  is  void  by  rea^Km  of  *iisuripttii) 
interest,  taken  at  the  time  the  note  was  discounted  at  th^bank^-* 
Tbe  question  presented  in  the  case  is,  whether  the  County  Coutt 
Gorveedy  excluded  the  testimoi^  by  which  the  defendants  would 
prove  the  usury?  The  .counsel,  m  poesenting  autboritiea  and- 
eommeming  upon  them,  have  ext^ded  their  views  to  nptattem 
si^yposed  to  exist,  and  not  technically  within  die  ease,  nor  iiotked^ 
on  their  briefs.  The  case  calls  our  attention  to  the  testifiioty^ 
ofibred  and  excluded.  The  counsel  have  shghtly  o^tiped  soqnS) 
matters  that  might  have  come  in  to  rebut,  if  the  testimony  of  die 
defendants  had  been  admittedi  We  understand  the  sul^ect  ji|ay 
probably  be  up  in  various  shapes,  and  faavenoobjectiou.  to  ex« 
pressing  our  opinion,  as  far  as  fonned,  upoa  jJl  that  faas^  h^ei^ 
raaehed  in  argumenti  It  appears,  that  the  interest  rtak^n  upoii 
j^,000ibr  64  days,  was  $21,33.  That  amouocs  to39.ceQits. 
more  than  if  cast  for  such  a  ^portion  of  a  yeai^  as  64  da}^^^  bears  tQ 
365  days.  Tlie  extra  interest  amounts  to  a  little  less  tbax^  one 
day's  interest  upon  the  whole  sum.  It  was  suggested  in  argumeii^ 
tbat  a  legal  cast  of  interest  upon  the  note,  as  it  now  stands,  ^^ould 
operate  like  applying  the  interest  retained  on  the  d^y  of  discouiv 
ID'  the  first  64  days  fix)m  the  date  of  the  iiQte*  But  fiif  sanie 
ledtimony,  that  shows  any  intweat  paid,  iriiows  it  paidas  and  for 
the  interest  for  the  64  days  from  Uie  d^  of  |be  dii^ount>.and  thai 
tilts' so  appeared. upon  the  books  «t  the  bauk^ ..  This  excludes  th« 
ccc 
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cwtt^oden^an.  18W.  ^  first  week  of  the  jiote  fiom  lli0 

Sank  0/  Burlinglwi  vi.  Durke^  ef  «i»  5  ^^^^  ^^  interest,  and    tbe  CODr* 

tract  about  interest  altogether. 

Tlie  statute  upon  which  this  defence  19  predicated,  first  prohib- 
its the  taking,  in  anjr  of  (be  ways  that  can  be  thought  of,  more  thaa 
six  dollars  for  tbe  forbearance  of  $100,  for  one  year,  and  so  after 
the  same  rate  for  a  greater  or  less  sum,  or,  for  a  longer  or  shorter 
time ;  and  then  makes  void  all  securities  in  any  way  affected  by 
such  usurious  interest.  This  is  nearly  copied  from  the  Engii$h 
aiatutef  as  it  relates  to  the  expressions  which  create  tbe  forfeiture* 
*<Take  by  corrupt  bargain,"  &ic.  are  not  the  words  used.  Yet  this 
branch  must  be  so  construed  as  if  those  wcxrds  were  used.  A. 
man  must  not  sustain  such  a  loss  as  the  forfeiture  of  his  whole  note,be- 
cause  it  is  too  large  by  a  mere  mistake,  or  because  he  takes  or  m- 
cludes  as  interest  too  much  by  mere  mistake.  The  proper  remedy 
for  such  an  evil  is,  to  deduct  the  e:scess,and  let  the  just  amount  be 
recovered.  This  has  been  the  uniform  construction  of  the  En- 
glish statute,  and  must  be  the  construction  of  every  penal  statute. 
There  must  not  only  be  an  act  done,  but  it  must  be  done  inten- 
tionally and  in  opposition  to  the  statute. 

:  Hence  tlie  question  of  usury  is  necessarily  divisible.  The  first 
point  to  be  ascertained  is,  whether  too  great  interest  has  been  ta« 
keoer  secured*  The  next  is»  whether  it  was  done  corrupdy^  jch", 
in  other  words,  with  intent  to  violate  the  statute.  Both  these  are 
qu^9tions  of  fact  to  be  decided  by  the  jury.  In  the  case  cited 
from  Catven,  the  court  seem  to  decide  tbe  whole ;  but  on  read- 
ing the  state  of  the  case,  we  find  it  details  the  statute  at  large;  then 
recites  the  agreement  of  the  parties,  that  a  verdict  be  taken,  and  a 
case  be  made,  or  those  facts  turned  into  a  special  verdict.  A3 
the  court  decided  without  such  case,  or  special  verdict,  in  form, 
it  is  presumed  that  detail  of  facts  was  considered  the  case  as  if  a- 
greed  in  form.  The  court,  in  that  case,  decide,  and  intend  it 
shall  be  so  understood,  tliat  the  taking  of  interest  according  to 
the  long^established  custom  of  the  banks,  treating  ninety  days  as 
the  fourth  part  of  a  year,  and  so  of  other  fractions  of  a  year,  is 
usurious,  and  that  the  usage  does  not  prevent  this  taking  of  inter- 
est from  destroying  the  note. 

We  arc  not  jiirpared  to  go  iLiij  length.      It  is  giving  a  statute 
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teverely  penal,  that  liberal  or  (  Chitteadeo,  Jan.  1829. 

extended    construction,    which   }  Bank  of  Burlingion  rt.  Durkee  etal. 

belongs  only  to  remedial  statutes.  Tf  a  bank  commences  and  caf- 
ties  on  Its  operations  m  a  way  pursued  by  all  the  banks  m  the 
Oountry,  and  the  way  that  has  been  pursued  by  them  for  thirty 
years,  and  even  from  the  first  establishment  of  banks  in  this  coun- 
try ;  and  uses  the  same  tables  for  casting  interest,  or,  to  speak 
more  properly,  takes  the  imeresl  from  those  tables  already  cast, 
for, any  sum  ^nd  any  term  of  time,  those  same  being  printed  tables^ 
Imd  kept  for  sale  for  the  accommodation  of  banks  and  business  men; 
and,  during  all  this  time,  this  mode  6f  casting  and  taking  interest 
has  been  acquiesced  in  as  correct,  and  no  resistance  made  to  it  iti 
any  of  thte  numerous  actions,  in  which  the  defehce  might  "be  mado 
if  good  in  any  case*— under  aB  Uiese  circumstances  it  cannot  be 
presumed  that  they  acted  with  any  intention  to  oppose  or  violate 
the  statute.  In  such  a  case,  the  bank  would  have  reason  to  be- 
lieve, that  the  statutes  of  usury  had  received  a  construction  from 
the  bench  that  sanctioned  this  mode  of  casting  interest,  or  at 
least,  that  it  received  the  universal  approbation  of  mankind.  Thd 
going  in  a  path  so  Well  understood,  s6  long  in  use,  and  in  such 
general  use,  precludes  all  presumption  of  any  intention  to  evade 
the  statute,  or  do  any  wrong  whatever. 

These  observations  are  elicited  by  the  authority  cited  from 
Coweuy  and  the  remarks  of  counsel  upon  that  autho)*ity,  aild  not 
from  any  facts  in  the  case.  Such  facts,  as  above  referred  to, 
might  come  in  as  rebutting  testimony,  on  the  part  of  the  plaintifis,' 
to  a  prima  fade  case  of  usury  exhibited  by  the  defendants. 
The  testimony  of  the  defendants,  being  rejected,  in  this  case, 
there  was  no  use  for  such  rebutting  testimony,  nor  is  it  in  the  case. 

The  mode  of  computing  time,  in  a  case  like  the  present,  is  as 
contended  by  the  defendants^  counsel :  that  is,  exclude  theMay 
on  which  tlie  note  is  discounted,  and  on  which  it  ought,  for  this 
purpose,  if  not  every  other,  to  be  considered  as  delivered.  It  be- 
ing discounted  the  )6tb,  any  time  on  the  17th,  without  regarding 
the  fractions  of  that  day,  there  would  be  one  day's  interest :  and 
so  on  through  the  Whole  sixty-four  days.  Upon  this  mode  o^ 
computation,  the  plaintiffs  took,  as  interest  upon  $2000  for  sixty- 
four  days,  twenty-nine  cents  too  much :  that  is  almost,  but  not 
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Chittendefl^an.  1  w,  }  quite,  one  di^'s  ioief  est  upon 

Lank  of  Burlingion  v8.  Dtwkee  eiai, )  ^®  sum  of  the  note^  The  la- 
king  the  interest  in  advance  is,  in  one  sense,  taking  excessive  m- 
terest,  because  it  gives  to  the  plaintiffi  the  use  of  the  interest  thus 
taken  during  the  period  for  which  it  is  tak^en.  But  this  is  scarce- 
ly contended  to  create  usury,  it  has  been  ^  long  a  time  sanction- 
ed by  judicial  adjudications.  See  said  case  in  Cowen;  also  see 
Cotop.  R.ll6'y  also  3  Com.  Law  Rep.  p»  95  in  note.  But  the 
taking  of  the  twenty-nine  cents,as  abovementioned,  is  a  taking  of 
more  than  the  six  per  cent,  allowed  by  the  statute ;  and  that  sum 
ought  at  least  to  be  deducted  in  making  up  the  judgment*  The 
same  being  taken  as  excess  of  interest, and  taken  corruptly  and 
against  the  statute,  would  constitute  usury  and  avoid  the  QOte« 
The  taking  it  deliberately  and  understandingly,  realizbg  that  it 
was  an  excess  of  interest,  would  be  prima  fade  usury ;  and  would 
need  to  be  rebutted  by  such  circumstances,  as  are  now  alluded  to, 
of  that  long  and  settled  practice  which  renders  the  taking  con- 
sistent with  good  intentions,  and  a  well  grounded  suppo  sition  of 
obedience  to  the  laws. 

These  premises  lead  to  the  necessary  conclusion,  that  the  tes- 
timony offered  and  rejected  ought  to  have  been  admitted,  as  prop- 
er to  present  a  prima Jacie  defence  of  usury,  liable,  however,  to 
be  met,  and  done  away,  by  such  facts  as  both  parties  seem  to  sup- 
pose hiave  existed :  and  even  then,  it  ought  to  have  the  effect  to 
diminish  the  judgment  twenty-nine  cents.  It  will  be  remember- 
ed that  notliing  of  the  rebutting  evidence  is  incorporated  into  this 
case.  There  were  interest  tables  used,  of  the  only  kind  kno\vn  to 
the  cashier;  but,  for  aught  shown  in  the  case,  they  were  con- 
structed by  the  plaintiffs,  for  tlieir  own  use,  and  were  never  used' 
nor  approved  by  any  other  bank  whatever. 

If  the  parties  wish  to  present  the  question  to  the  jury,  after  the 
views  of  the  court  now  expressed,  in  which  we  are  well  agreed, 
there  must  be  a  new  trial  of  the  cause.  The  defendant's  counsel 
informed  the  court  that  they  should  insist  upon  ancther  mal  if  they 
were  entitled  to  it. 

By  the  court— Le<  a  new  irial  be  granted, 

Pomeroy  and  Adams,  for  the  plaintifis. 

Van  Ness  and  Alhn^  for  the  defendants.  -  .^ 
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Fran&un  CoTJNtT,  Januaby  Term,  1828. 
Shadrach  Hathaway  vs.  Shiveric  Holmes. 

Atoy  Justice  of  the  Sapreme  Court,  or  fi  Cblef  Justice  of  any  County  Court  \h 
vaee.tion,  baa  jurisdiction  to  issue  a  writ  of  habeas  corpU  in  favor  of  one  im«> 
prisoned  on  execution,  in  civil  process,  and  to  decide  on  the  question  of  the 
party's  imprisonment;  and  though  the  cause  assigned  for  the  discharge  of  the 
prisoner  be  clearly  insufficient,  and  the  judge  err  in  discharging  him,  and  a1* 
though  the  proceedings  be  not  strictly  regular,  for  want  of  notice  to  the  cred- 
itor in  the  execution,  yet  the  disebarge  will  be  a  protection  to  the  theiiff  •• 
gdinst  an  action  for  an  escape. 

This  was  an  action  on  the  case  for  the  escape  of  one  SUat 
Hathaway^  who  had  been  committed  to  jail  on  an  execution  in  fa- 
vor of  the  plaintiff.  The  declaration  stated,  that  the  plaintifTin 
January,  1821,  recovered  a  judgment  in  the  Supreme  Court  in 
Ftanklin  County  against  said  Silas  for  ^1919,54  damages,  and  , 
^37,30  costs  of  suit — ^that  he  afterwards  took  out  an  execution 
on  said  judgment,  dated  Feb.  10,  1821,  and  delivered  the  same 
to  the  defendant,  then  being  sheriff  of  said  county — that  the  de- 
fendant on  the  30tb  day  of  March,  1821,  arrested  the  said  Silas 
by  virtue  of  said  execution,  and  committed  him  to  the  common 
jail  in  SL  Albans — and  that  the  said  defendant  afterwards  vol- 
untarily suffered  him  to  escape,  without  the  consent  of  the  plain- 
tiff. 

tll  The  defendant  pleaded  in  bar — ^^That  the  legislature  of  the  state 
of  Vermont^  at  their  session  holden  at  Montpelier^  on  the  second 
Thursday  of  October,  1819,  passed  a  special  act  or  statute  law 
on  the  first  day  of  November,  A.  D.  1819,  in  favor  of  the  de- 
fendant; which  said  act  is  in  the  words  and  figures  following  to  wit: 

"  An  act  for  the  relief  of  SUas  Hathaway.  It  is  hereby  enact- 
**  ed  by  the  General  Assembly  of  the  state  of  Viermonty  that  the 
"  body  of  SUas  Hathaway  of  St.  Albans^  in  the  county  of  Frank* 
"  lin,  and  state  aforesaid  be,  and  hereby  is,  freed  from  arrest  and 
"  imprisonment  by  virtue  of  any  writ  of  attachment,  or  execution, 
**  issued,  or  that  shall  be  i:55ued,  by,  or  under  the  authority  of  this 
^  state,  for  the  recovery  of  any  debt  due  by  bond,  bill,  note,  cov* 
**  enant,  contract,  or  promise,  hieretofore  made,  or  entered  into,  for 
"  and  during  the  term  of  three  yea^s  from  and  after  tlie  passing 
*'  of  this  act ;  and  every  sheriff,  deputy  sheriff,  jailor  or  constable, 
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rirtfakffl>;  ^a«.  TOS»>  J  «dr  oihef  officer,  who  shall  have  the 
STathaimir^S' ^olmts.j  ^'said  St/o^  Hathaway  m  custody,  by. 
•*  virtue  of  any  writ  of  attachment  or  execution,  issued,  or  that 
**ahaH  be  Issued,  as  aforesaid,  for  ihe  recovery  of  anjr  debt> 
**  or  sum  of  money,  due  as  aforesaid,v*1thln  the  saijl  term  bf  three 
"years,  shall,  on  receiving  a  copy  of  this  act,  certified  by  the 
"  secretary  of  state,  discharge  him,  the  said  SUas  Hathaway ^  from  . 
**  stteh  custody ;  for  doing  which,  this  act  shall  be  his  sufficient 
••^  warrant.  Passed  Novenrfber  1, 1819  ;*  as  by  said  special  act 
or  statute  law,  a  copy  whereof,  duly  authenticated,  is  ready  here 
in  court  to  be  shown^  will  appear*  And  the  defendant  further 
says,  that  at  the  term  of  the  supreme  court,  holden  at  SL  Albunti 
wlthb  anc)  for  the  county  of  Franklin^  on  the  39th  day  ot  Janna*' 
ly,  A.  D.  1821,  tlie  said  Shadrach  recovered  against  the  said  S»* 
las  Hathaway  the  said  judgment  mentioned  in  the  plaintiff's  de- 
claration, as  therein  set  forth,  the  said  judgment  being  for  asuiH  ' 
of  money  due  by  a  promise  made  and  entered  into,  by  the  saod 
SUasy  to  and  with  the  said  Shadrach  before  the  said  first  day  of 
November,  A.  D.  1819,  upon  which  judgment,tbe said  Shadradi^ 
prayed  out,  and  caused  to  be  issued,  his  writ  of  execution,  as  the 
plaintifl  in  his  said  declaration  hath  also  set  forth ;  and  the  said  S^ 
loBf  having  been  arrested  on,and  by  virtue  of,  said  executiqq,  and 
committed  to  the  custody  of  the  defendant,  within  the  common 
jail  in  St.  Jllbansi  within  aaid  for  the  county  of  Franklin,  on  die 
30th  day  of  March,  A.  D.  1821,  the  defendant  then  and  still  being 
keeper  6f  the  said  jail }  aod  the  said  SUas  being  in  close  custody 
of  the  defendant,  within  the  walls  Qf  said  prison,  by  virtue  of  said' 
execution,  did,  on  the  said  30th  day  of  March,  A.  D.  1821,  com-* 
plain  in  writing  to  Joseph  D.  Famsworth,  chief  judge  of  the  coun- 
ty court  of  the  said  county  of  Franklin^  (it  then  being  between 
terms,  or  in  vacation  of  said  county  court,)  stating  as  follows,  to 
wit:  . 

"  To  the  "Hon.  Joseph  D.  Famsworthy  Chief  Judge  of  the 
^^  Franklin  county  court*  in  the  state  of  Fcrwiow^,— The  subscri- 
**ber  is  imprisoned  in  the  common  jail  in  St.  Albans,  in  ihe  coun- 
"  ty  of  FrdnHin,  by  virtue  of  an  execution  in  favor  of  one  SA/i- 
"  drach  Hathaway  against  your  complainant,  issued  and  dated  ihe 
"lOlhdayof  February,  1831,  and  signed  by  Horace  Janest 
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"clerk.  The  complainant  further  atatea,  (Fi;^pijti^.Jap>,Hffff. 
"that  the  Legislature  of  the  state  of  ^er-^  I  HfUhmaiy*:  Hgknu 
'<  montf  at  their  October  sessipn^  bolden  at  MotUpdierfj^  th»* 
<<  year  1819,  passed  a  special  act  for  his  relief,  entitled  '^An  act 
*^  for  the  relief  of  SUas  Bnthaway  ^"  and  Uie  said  writ  was  is- 
''  sued  by  and  under  the  autliority  of  this  state, '  for  the  recov* 
**  ery  of  a  debt  due  by  an  implied  contract,  made  before  the 
*•  first  day  of  November,  1819,  if  ever  made,  and  before  the  pas- 
*^  sing  of  the  aforesaid  act :  .  and  be  prqys  th^t  a  writ  of  HfAum 
**  Corpus  may  be  granted  him,  and  an  inquiry  made  into  the  cause 
'^  of  his  said  commitment. 

"Silas  Hathaway. 

"  St.  Alhans  Jail,  30th  March,  1821.*' 

Which    complaint  was   duly   presented  to  the  said    Chief 
Justice.     And  upon  such  complaint,  and  upon  a  view  of  the  copy 
of  said  writ  of  execution,  the  said  Joseph  D.  Famsworth,  Chief 
Judge,  as  aforesaid,  in  vacation,on  the  day  and  year  last  aforesaid, 
at  St.  Alhans  aforesaid,  awarded  a  writ  oi  habeas  corpus,  direct- 
ed to  tlie  Sheriff  of  Franklin  county,  and  keeper  of  the  jail  in  St, 
Alhans.     And  said  writ  of  habeas  corpus,   being  duly  presented 
to  the  defendant,  sheriff  and  keeper  of  said  prison,  as  aforesaid, 
the  defendant  received  the  same,  and  afterwards,  on  the  said  30th  . 
day  of  Marcb,  A.  D.  1821,  the  said  defendant  returned  the  said 
writ  to  the  said  Joseph  D.  Famsworih,  Chief  Judge,as  aforesaid, 
together  with  the  body  of  the  said  Silas  HcUhnvmy,  with  the  fol-  . 
lowing  return  and  causes  of  confinement,  to  wit: — "To  the  Hwi. 
**  Joseph  D.  Farnsuforth,  Chief  Judge  of  Franklin  county  court: 
*•  In  obedience  to  the  within  writ,  I  now  have  the  body  of  the  with-  . 
**  in  named  Silas  Hathaway  at  die  place  appointed,  and  for  the 
'^  cause  and  day  of  commitment  of  the  said  SUas  Hathaway  to 
**  my  custody,  show  that  the  said  SUas  was,  on  the  30th  day  of 
"  March,  1821,  committed  to  tlie  keeper  of  the  jail  in  St.  Alhans, 
"  in  the  county  ot  Franklin,  by  virtue  of  an  execudon  to  me  di- 
"  reeled,  as  sheriff  of  tlie  county  aforesaid,  by  one  Shadrach  Haikr 
*^  away^  Esq.  against  said  SUas  Hathaway. ^^ 

[Here  follows  a  copy  of  the  execudon,  in  common  form,  and 
the  sheriff's  return  thereon.] 

And  on  the  day  last  aforesaid,  in  St.  Albans,  as  aforesaid,  the 
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Vmdway  tr».  ifo»^^j.  )  toe  of  stidwrit of /kz66«^  carpus^  bofor^  the 
6aid /o^e^A  D.  FarYm&or^A,  Ghief  Judge^  as  aicNreseid^  Ibesasd 
CMef  Judge  then  and  there  proceeded  to  examine  into  the  causes 
of  the  said  confinement  of  the  said  SUat;  and  itappeariog  to  said 
Chief  Judge,  that  th&  said  SUas  was  confined  without  auffieiesC 
'  cause,  he,  the  said  Chief  Judge,  did  then  and  there  ad/udge  and 
determine,  that  the  said  SUas  Hathaway  was  confined  witbom  suf- 
ficient cau^e,  and  did  then  [and  there  diaehafge  the  said  Silas 
H&thaway,  and  did  then  and  there  order  and  direct  the  defendaBt^ 
'  being  sherifi  and  keeper  of  said  prison,  as  aforesaid,  to  ditehaixe 
the  said  Silas  from  bis  said  confinement,  as  by  the  record  and 
''proceedings  of  the  said  Joseph  D.  Famsworth;  Chief  Judge  as 
'  aforesaid,  in  the  premises,  a  copy  whereof  is  ready  here  in  court  to 
'  1>e  sho^n,  wiH  more  fully  appear.     And  afterwards,  to  wit,  on  the 
"  same  day  and  year  aforesaid,  the  said  SUas,  by  virtue  of  the  said 

•  jtrdghient  and  determination  of  said  Chief  Justice,  and  of  the  s^id 
;  oirder  and  direction  of  said  Chief  Justice,  for  the  discharge  of  the 

said  Silas,  he  the  said  SUas,  not  having  before  committed  any  cis- 
cape,  did  depart  from  said  prison,  and  out  of  the  custody  of  the 

•  defendant;  which  is  the  same  escape  compjained  of  in  the  pkio' 
tiff^  deeJaratton.     AU  of  which  the  defendant  is  ready  to  verify. 

•  Wherefore  he  prays  judgment,  if  from  having  and  maintaining  bis 
^  said  aedoti  thereof  against  the  defendant,  the  plaintiff  ought  not  to 
'^  be  barred ,  and  for  his  costs.' ' 

Th«  plaintlfl^s  replication,  after  protesting  that  the  Lie^slature 

hid  tio  right,or  lawftil  and  constitutional  authority  whatever,to  pass 

^  8 ''8)}eclal' act  or  statute  for  the  relief  of  said  Si7(w  JlbtAmwiy,  in 

"tDkntier  and  form  asset  forth  in  said  plea;  and  that  the  said 

^  Cfiief  Judge  had  no  right  or  lawful  authority  to  dischai^  said 

SUas,  as  mentioned  in  said  plea,  stated,  "That  after  said  act  was 

*  purss^f>,  that  is  to  say,  on  (he  10th  day  of  October  A,  D;  1«1I0, 

the  c/\]^    v'fls  Ilathawny  became' holden  to  the  plaintiff,' in  xfae 

rj!7>\%f  .?:Wr  ),  foi-KTO'vy  ^A^,,  ^-'^  o^it,  ntid  expended  for  him^ 

(h^n-Jl  ^''."i:?  F:itLr:vrvx  s!->  i:  ^'i*  v:\  c!   i^^tJOOO,  fcroiOJiey 

^'l(?rA'^.r:^K**v:=^r:^f.  -.-^"^''h^^-^Ar^}  .*r^;3{":';\  ^.ni.>v:jsy}r^  and 

^-v^^.■'/.^''f  ;'5?s-  %?i\:t  tivit-.  <5r$3t-ao,  for  work  Lftti  :abr.r.f;cribrc:- 

td  ;  an:!,  thersjcorsj  iLe  sala   ^:i:.drad{  l^-^ihL-.or.y^  ioi  the  [.ur- 
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pMe  of  cottee&ig  bb  albrMaid  demaod  ft-  <  yituMtotJaa^isy, 
gftfM  the  said  fiibf  Hathaway ^  on  the  30th  f  J7a<A«tM^  ts.  fiUiii«r. 
cbfy  of  October,  1830,  took  out  his  wnt  of  attachmeot  in  his  fa- 
vor against  the  said  SUas  Haihaway^  demanding  damages^  3,- 
000,  declaring  upoa  the  aforesaid  general  counts  in  astump^ 
ok  ;  which  writ  was  duly  served  and  retumedi  and  the  same,  in 
due  course  of  law,  came  on  to  be  tfied  befiHre  the  Supreme  Courts 
at  the  January  Term,  1821 :  hj  the  consideration  of  which  courti 
after  a  verdict  for  the  said  Shadraeh  Hathaway^  against  the  said 
S3a$  Hathaway y  he,  the  said  S&odlracA,  recovered  the  judgment. for 
Jais  damages  and  costs,  mentioned  in  his  declaration  aforesaid  : 
ttodlfae  said  iStiorthereupon  moved  said  court  in  writing*  that  the  ex- 
ecution which  should  be  issued  upon  that  judgmeDt,should  not  issue 
ngainst  his  body,  but  against  his  goods,  chattels  and  lands  only;  and 
relied  on  the  provision  confined  m  the  aforesaid  act  of  the  fj^* 
ishiture,  passed  November  1,  1819, entitled  "an  aa  for  the  le- 
*  Bef  of  Sitf^f  Hathaway. ^^    Whereupon  the  said  Supreme  Court, 
,then  and  Uiere,  at  the  January  Term,  1821,  aforesaid,  proceeded 
.to  h^ar,  tiy  and  determine  the  aforesaid  motion  of  him  the  said 
,8%lat  Hathaway^  mA  did  then  and  there  consider,  order  and 
adjudge,  that  the  said  Sila»  Hathaway  should  take  nothing  l^y 
.his  aforesaid  motion ;  and  that  the  execolion  should  issue  in  the 
iisoal  form  against  the  body,  goods,  chattels  and  estate  of  said 
.SUoi  ;  which  said  judgment  remains  in  full  force,  strength  apd 
.efl^t,  not  reversed,  annulled,  vacated,or  in  any  wi^e  impaired,  or 
.  set  aside,  as  by  the  record  and  proceedings  of  die  Supreme  Court, 
.  there  remaining  of  record,  will  appear.    And  the  said  Shabrack 
.Hathaway  further  says,  that  the  aforesaid  judgment  in  his  fa^ypr 
.against  the  said   SUat  Hathaway,  as  set  forth  iti  his  declaration 
against  the  said  £ft>«enc  flbfmes,  was  rendered  for  the  recovery 
of  a  debt  doe  by  promise,  made  and  entered  into  after  the  said 
,  act  was  passed,  to  wit,  on  the  10th  day  of  Oct.  1820*    And  this 
the  said  Shadfach  Hathaway  is  ready  to  verify.'' 

To  this  replication  there  was  a  demurrer,  and  several  special 
^.jcauses  were  assigned  not  necessary  to  bei  mentioned. 

Wttmort  and  Aoyes,  for  the  drfendant.    It  is  amtanded  that 
.  whether  the  act  of  suspension  is  available  or  ao^  the  dacistoa  ef 
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rrankltn^n.  I8t8.  1  the  judgc  upon  the  AaScfli  corptu  furnishes 
^^rihamay  yn.  M^imu. )  9  coQclu3ive  defence.    The  writ  of  habeas 
corpus  is  ftn  ancient  common  law  writ,  and  lies  for  one  to  he 
relieved  from  unlawful  confinement  upon  criminal  and  civil  process. 
And  not  merely  to  be  bailed  or  transfered  from  one  jurisdiction  or 
prison  to  another,  but  to  be  bailed,  remanded  or  discharged,  as 
justice  may  require. — 3  Bac.  AL  421. — 2  Sellon^s  Pr.  257. — 1 
Sw,  Dig.  568.— 1  Chit.  C.  L.    97.— 1    Tyler,  274,  exparte 
Hatt.— IS  Johns.  R.  306,  Bank  U.  S.  vs.  Jenkins.— 2  JST.  T. 
J)ig.  1067.— 3  Bae.M.  1.    The  Aoicw  coTTmi  act  of  31  Ch. 
JOT.  extends  only  to  criminal  cases,  and  expressly  excepts  or 
excludes  from  its  operation  all  persons  confined  under  sentence 
^va  execution,  or  by  any  civil  process. — 1  Chit.  C.  L.  100-1, 104 
c  and  the  statute  of  Aeto  York  is  similar. — 15  Johns.  152,  CaUe 
^T5.  Cooper.— 1  JV.  F.  Dig.  496.    But  the  persons  thus  exclu- 
ded from  these  statutes  are  not  deprived  of  their  habeas  corpus  at 
common  law. — 3  Bl.  Com.  137. — 18  Johns.  305,  above  cited  ; 
.and  JV.  T*  Dig*  1067.    And  the  habeas  eorpus^  at  common  law, 
..extends  to  commitments  on  execution. — 3  Bac.  Ab.  13,  Busk- 
I  ndPs  tase^  died  and  approved. — ^3  WiU.  175  ;  also,  3  Bac.  Ab. 
b^^^Cro.  Etiz.  821.-3  Cranch,  448.-6  Johns.  337,  Tates  vs. 
People  ofN.  York.  The  courts  of  the  United  States  have  decid- 
.  -ed  tlurtihey  possess  no  common  law  jurisdiction  of  this  writ. — Ctfr. 
C  X*  lOlf  [note)  and  hence  the  decision  in  ew  parte  WxUson,  6 
.  Cranch  62.    This  writ  in  Vermont^  Connecticut,  Pennsylvania, 
and  other  places,  where  the  English  practice  does  not  prevail,  ex- 
..tends  to  commitments  u^n  execntions  in  civil  cases. — 1   5|f. 
.  JXg,  668 — SimmonU  ease,  tefore  the  Supreme  Court  in  FrankUn 
\  ^ounijff  A*  D«<  1810,  and  other  ca9es  in  the  recollection  of  law- 
^9r9«    Nothing  has  been  inore  common  than  the  discharge  of 
;^tDe8&sin  execution  by  this  writ. — 2  Sw.  Dig.  582-3. 

There  are  ample  reasons  for  adopting  this  remedy  here,  which 

.  r  do  act  exist  uoder  the  English  an.d  JSTew  York  pracuce,  es{>ecIaU 

}y  f^ben  the  object  of  the  writ,  as  in  this  case,  is  not  to  impeach^ 

^fijf  vacate  a  previous  judgment,  but  merely  to  control  the  p&rtj 

I .,  fyjijBi  ^e,  iq  attempting  to  hold  the  body  of  the  debtor  in  piis- 

.pm'     Omt  statute   sIsq    authorities  the  writ  in  case    of  civil 
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tex^cutlon.  The  act  of  1797  confercd  (  Fwnkiin,  ian.l8g8>. 
on  the  County  [and  Supreme  Courts  /  ^Hathaway  Vsl'  Hohne*. 
the  power  to  issue,  this  writ  agreeabljr  to  the  usages  of  fatw^ 
but  added  an  express  provisioOi  that  it  should  not  be  granC^ 
ed  in  vacation  to  bring  up  a  person  in  jail  before  tn^l.'^Siaiutejh 
62.  By  the  statute  of  1814,  this  writ  is  extended  to  every  per- 
son confined,  for  any  cause,  and  upon  any  pretence  whatever, 
and  contains  no  such  restraining  provision. — Stat.  106.  The  Cott'- 
n^ciicut  act  was  like  ours  of  1797,  without  the  provision  aforesaid. 
— 1  Sw.  Dig.  6G9.  The  statute  o{  Pennsylvania  is  like  ours  of 
1814. — SBinney^  404,  Heeker  vs.  Jarrat.  Under  all  these  staw 
utes  this  wTit  has  been  extended  to  execution  in  civil  easel. 
See  also  acts  oj  1825,  p.  6,  and  acts  of  1826,  p.  4. 
,  The  defendant  was  not  obliged  to  allege  notice  to  Shairaeh 
Hathaway  of  Silas  Hathaway's  application  for  discharge  on 
habeas  corpusy  for  notice  is  a  matter  between  the  parties  onlyy 
with  which  an  officer  has  no  concern.*— 18  JoAn#i  49,  Hassin  v». 

'  Griffin. 
,  In  this  case  the  judge  had  all  the  jurlsdicdon  and  author!^  dn 
the  subject  of  this  writ  which  existed  in  the  government,  and  bia 
discharge  was  therefore  as  efiectual  to  protect  the  defendant,' as 
Jf  made  by  the  Supreme  Court  in  full  bench.— iSto^  106.-— 6  Johns* 
337,  and  1  A*.  Y.  Dig.  493-4. 

It  is  contended  that  tlie  defendant  must  be  excused  in  obeying 
the  order  of  the  judge,  whether  his  decision  were  right  or  wrong  ; 
for  the  judicial  order  of  e\'ery  superior  tribunal  or  juriadiedon 
must  protect  its  own  officers  and  servants.* — 1  Sw.  JXg,  499>— 
1  Chit.  PL  183.— 3  Binney,  406,  Heeker  vs.  Jarrai.^Ofo. 
JEliz.  5. — 3  Bac.  Ah.  13.    It  is  contended,  that  if  the  Judge^iad 

.  authority  to  issue  the  writ,  and  if  the  defendant  would  have  been 
excused  for  bringing  up  the  body  of  Silas  Ha^Aatray,  in  obedience 

.to  it,  he  must  be  equally  excused  in  yielding  obedicnWtb&e 
fjnal  order  of  the  Judge  ;  for  it  is  not  possible  tliat  a  court  or 
magistrate  shall  have  a  right  to  act  upon  any  subject,  and  that  the 

^  ^ministerial  officers  of  the  court  shall  be  responsible  for  the  tor- 

'rectness  of  its  decision.     For  the  plaintiff  to  recdv^r^  he"  iihwt 

..  therefore  shew  that  an  action  would  have  been  sustainable  n^Wst 

^he  deiendant  for  the  act  of  bringing  up  the  body  of  5i?cw  Hld^A- 
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Baihf^Mr^H•im€$S  knmedtiUety  remaaded  wd  uetommittad^ 
tDdi  tbat  th^  atin^  Icoofl^Quencos  votild  hate  reaoked  if  tll»  vrii 
bad  been  atratdad  hf  the  Supreme  or  Cbontjr  Cdiirt  in  daaaQD*  .  : 

Jlldia  and  RicharJUon^fiyr  the  pUtiniiff. 

The  plainliff  contends,  tbaf  the  special  act  of  the  Legiaiatttre; 
glvittg  SUa$  BMawayihe  privilege  of  being  exempt  from  iln^' 
priaofun0pt|  is  void — that  this  is  legislating,  not  for  cSommuiiSCjr^nil 
for  an  individual — ^it  is  an  exeaiption  of  one  froitf  the  o^ratton 
o(  a  general  lavr.  If  the  Legislature  have  power  to  CEseaipt  bib 
from  the  controul  of  one  general  law,  they  might  e:tempt  him 
from  the  eoQtroul  of  all.-^ll  Mtus.  396,  HoUen  vs.  Jiones* 

It  appears  by  the  pteadings,  that  [SSiU  Hathaway^  beibr e  tb6 
issuing  of  the  writ  of  execudon,  presented  to  ^e  court  hks  speeial 
aQt,  praying  that  no  writ  of  execution  might  issue  agiiimt  Us  pei^*^ 
aooJ-thatthe  court  adjudged  that  the  special  act  did  not  protect 
hiox  from  aonrestrntbat  case.  Plainuff  contends  that  this  adju^ 
cadon  cannot  be  inquired  into,  or  set  aside,  by  any  other  triboeal. 
But  if  the  court  should  consider  that  the  pleadings  do  not  sdiew 
th^t  the  subject  has  been  determined  by  the  court  issuing  the  ei- 
ecution,  the  plaintiff  furdber  contends,  that  Hathawa^i  omitthig  to 
claim  his  privilege,  (tf  any  he  bad)  befinre  die  court  issuing  the  er- 
ecution,  is  such  a  waiver  of  his  privilege,  thcat  be 'cannot  fttf  flm 
case  ever  idter  claim  it,  and  more  especially,  as  it  does  ikOt  ap- 
pear that  he  claimed  his  privilege  at  the  time  of  his  arrek^  tior  e- 
ven  till  after  his  conmntmeot-r-^  DalRepAmyGeifer  vs.  Jhcfai. 
£2^321,  Dikptmt  vs.Pie&oii.--l5  Johns.  Rep,  l55.—lSjd.  5«. 

Th^  plaintiff  further  contends,  that  the  special  act,  (wiHilodt 
taking  ilito  consideration  the  above  mentioned  bbjectioh)  ^^i^ufti 
not  justify  the  sheriff  in  permitting  HctthaUfityto  escape,  bemuse 
the  process  was  regular  on  the  face  of  it,  and  would  therefore  jus- 
tify him  in  detaining  Haihaway.--^2  Etp.  Dig.  2S3. — Cro.  £lii. 
676,  Sheriff  of  Durham's  case.-^B  T.  R.  186,  Betk  vs.  SrOiO- 
lent  8r t(7i^.~L Satt.  2n,Shirhy  vs.Wright.-^'&ie:M.  45fr- 

ft  appears  in  this  case  there  was  a  regular  judgment^^-mhtt  ek» 
ecution  issued  in  legal  form  and  due  time^  and  diatXfislAitMiyiHb 
legal^  committed*-^at  the  proceedings  on  die  fiuoe  of  them  w^ 
good.  It  i|  contended  that  ijie  qoesttODi  irbedier  HatfUiMiiVaA 
the  prhrilege  of  being  free  from  Hrrest  and  imprisonment,  is  not  a 
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TW  qneumi  hMrettir  hsm  aod  ki^  «rtfd4  MbitaMM^  t«.  1Mmv<'^ 
itarmoMiK^bBihcdbjrauchawm*     Tiie^  jMmi#  ^^i^nm  «dt^ 
j«iyiCHBidbi^^  wbidi  is  the  writ  in  cpmttioni  lies  ooly^  i«  oriminri- 
basesyor  whena  person  is  imprbotied  Wiihoiit  my  aottiorirf.-^ 
Cro.  £kr.  466, 14.--^  Bac.  Ai.  8,  d^f  4>  7,  ld.«<-6  CfamcA^  52, 

Mii'i  JZ<p.  168,  CroAtft  ca$e.—b  Johns.  Rep.  389.-^^  M  31«4 

The  Mtnta  of  16tb  CAnrfe^,  i^declaitetory  oftlie  ocAmtiM  kwr 
and  dots  not  eariiraee  tlu  present  'Caae**-*-J<Mo&V  JM*  ttDtbe^ 
Corpus.    Tbe  statale  df  Sist  CAorki  //.  ^oes  not  iflter  ^e eom« - 
BMQ'  kffy  a»  it  reapecta  the  sobjecta  proper  for  a  wfk  of  ^itaiaa 
eorpM*    It  cteatesnew  ttibuoabto  ieaue  the  writ,  and  oorfieta^ 
tba.  abnaes  of  debya.     The  thkd  seoiioo  appKeai  to^  baiMag,  vA 
eificepts  treason  or  felooy  plainly  expressed  in  the  warraat  tfT  earn*  - 
mitaMttt,  andpcrsoBS  convict,  or  ia  exeodtionby  legal' process. 
Thaaaexaeptiooa  did  not  aker  tb^  eoromoo  law  in  dria  retlpect.*-* 
3AiCv^.7,8. 

The  8tb  section  provides,  ia  substance,  that  a  dtsebafl^e  on  •' 
crimbal,  ofienoeabonid  notitperate  to  discharge  btnafrom  <lebto^  * 
olfaapaelion«  tar  irom  process  in  civil  causes*    Tbia-is  a  oihiMnaiy 
dif eotiea  t»  tbe  Sben£ 

Tbe  statute  of  this  slate  dedarea  die  writ  of  Meag  tojfpui  W 
be  a  writ  of  rigbtf  add  like  the  atatote  of  Stat  Chi*  11.  does  notat 
ter  tbe  iawaa  it  respects  (ha  subjectapeoperior  this  writ;    It  ere*  ' 
^  ates  new  tribunals  to  issue  it,  and  presoribea  modes  bf  wUeb^iT'  ^ 
nAay  be  more  easily  aad  certainly  oblatncd»      The  6cb  and  10th 
aeetiona  shew  that  it  waa  demgaed  to  diadsaiga  only  ia  eriwinat' ' 
proceedings,  aud  when  tbe  prisoner  bin^^ri^oaed  without  any  ati*   - 
tbori^,  and  alao  to  bail  in  certain  cases.    It  is  etear,  the  Le^ish- 
ture^  by  thi9>8tatate,  did  not  contemplate  tbe  writ  <AMtia$  tbrpu$. 
Itf  .an  adversary  suit  lo  try  a  question  bet!(Vean  «fedit<ir  aftd  debi>*^ 
or,  tB  to  ibe  right  of  impriaonttient*    feprescribe^  no  mode  ^f  trf«< 
al,  nor  raquirca  any  notice  to  the  adverai)  party.     Inftioat'  eases^, 
for- want  of  tiint,  notice  would  be  inpoasible. 

Tha^tribuaal^  croifail  by  the  JMa«aw^aert»Mi9  sMe^Y^^^ 
tbofiie^  IQ  aet  m.  vwrntiair,  aetata^ mnaaMiai;  immI  ifiA  la  t  jodi-  ^ 
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HMimy^t.S9im^\  cmly  ik-ooOft  of  tpeoiftl  and  Ikait^d  jufi^ 
dlttti6il,  and  hfS'na  power  f^  aet  uoiett  in  tboae  oases  expn^ss^. 
iminboMl  io  the  statute)  and  if  tbe  judfe  {Nresutne  tox»d^r4k 
dtecbttrge  1ft  a  ease  not  wh bin  tbe  stattite,  bis  acts  ace  void,  ao4< 
tlie  sberiiF  is^not  justified  in  obeying  tbe  order •^^5  Jakui*JRq^^ 
m2 lb  a.    154.-w8  Bh.  €^.  71  to  85.---10  Jlfm.3S6^ 

'  In  this  case  the  defendaot  does  not  in  bis  plea  .avar.  tbat  tba 
)rtlliRtiflrhadiiotieeof  thcr  hibta^eorpu^  or  was  present  at  tlie  tri* 
«!;  It  is  fer  the  defendant  t6  ai^er  notice  in  bis  {dea :  it  cannot  be 
fftsumed.  Henee  tbe  pyoeeedtngs  of  tbe  Judge  in. this  hfihea$ 
tmfkazvt  exp^fit4  It  wou)d  ^  inconsisteni  wiUi  the  principiea 
Iff  jtfMiee  that  this  ejipti^e  trial  sboidd  afect  tbe  rights  ofthe  pli)in* 
4llt.'  ">'-  Off  fhxajgA>und  tbe  proceediiigs  are  void.-^14  Mi$9*5lS&^ 

•  ^^  ^Tbe  habaas  corpus  ia  not  necessary  to  correct  abuser  of  in^pciar' 
tfffMeitt'bflsiffi  process*  The  law  provides  other  remedies  by 
t^bioh  tbe  H^ts  of  contending  parties  maybe  tried  aad  detennioed* 
k may  4m  %  motion  in  Court  fer  a  rule  on  the. adverse  party,  to 
'UtaMr  >saiise,  or  by  mudkaquerda.  In  this  staile^  tbe  writ  of  QVidir 
fa  ^pa^ht  is  a  proper  and  efficacious  remedy  ^  and  was  the  pr«^ 
ef  remedy  in  tliis  case«*(-^/i7Co&'«  L.  D.  Ut.jiudiia  Qusrek^-r^ 
DtifitU  >Abr.  dlM4.-— I  Bae.  Ah.  196,  198. 

'  Tbb'^ase  was  argued  at  a  previous  term  of  tbe  court,  and  waia 
%6Mtfn^ed  (bi'  iidti^meiit  um9  the  present  ternii  when  the  deoi^ 
IHf'oflhiBidouft  W9M  prooouneed  by 

*^'T%}sirriftsVJ.  Theganeral  qoesdan  arising  upon  tbepl^n^ 
d^1$;  Wb^ih^r<»r  ndt  the  discharge  of  the  party,-  vpot^  lh«i^t 
^4M^M6§ffm^if(m  imprisonment  qntfae'plaintiff^set^eiiM^y 
^dnstitbtes  H  dafedcet^  thisaolioh.''  Thd  daieA4inatiQtt9ef;l^ 
4MMbnlft^v^4he  inquiries;  wfaedierttie  Judge  ;:wbQ  iaa«e^lt^ 
1A4t,twd>MtMtd  3dtantiia(diarg«[^  bad  judsdielmi  of  tbe  caae  -^^ 
i(<le  h«i7iM4Mlhat'tile>disQharg8i^idthotigh  tbe  proceeding  49«ie 
IMMabiAi^  dr  %reg«^f  is;  fMX#v)di8taad»g  a  prateotioa  Ick.lbe 
A^rifft    '^-—'^■•'^    ;«-;'•':•-.>.,•  :.  •        .-  -. 

^  'n*  ^d  ^  1 7*T  (Cdmp.  St^u  p.  61 ,  t.  18,j  empowered  4he 
8tiprMn#^  C^ixrt,  and  ^sai^eral  Coimty  Courts  in  ^s  stata,  in 
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tttin  *fne,  10  issue  Tmt3  of  AoAcw  i»>Qit»,  >  JMMnM^^i  ia»t 
agreeably  to  the  principles  and  osagey  >  Uathttwaifw.  EMmft'^ 
of  law;  and  also  invested  ehher  judge  of 'tbe-SttpreiDe  Couvf} 
in  the  recess  of  tbe  court,  with  power  to  gmnt  the  wtii,  for  tlie 
purpose  of  an  inquiry  into  the  came  of  comisitflGienti  wiih  this 
restrtetioii,  that  the  writ  should,  in  no  instance,  extend  lo  per- 
sons in  gaol,  unless  when  committed  tea  trialyor  were  tiecessa* 
ry  to  be  brought  into  court  to  testify,  or  to  be  surrendered  in  disr 
4^.harge  of  bail.  This  was  the  only  enactment  whidx  existed  in 
relation  to  the  writ  o(  habeas  o^pva^  until  the  act  of  1814  wet 
passed,  making  further  provision  on  the  subject,  and  declaring  tlie 
writ  to  be  a  writ  cfr^ht^  to  obtain  relief  from  every  wrongfiil  imr 
prisonment,  or  unlawful  restraint  of  personal  liberty.  The  letter 
act  provides,  that  any  person  imprisoned  m  any  conunon  gaol»  Qf 
otherwise  restrained  of  personal  liberty,  by  mbj  officer  or  officen^ 
or  any  other  person  or  persons,  for  any  cause,  or. upon  My  prtr 
fence  wkdte^er^  or  any  one  in  his  behalf,  may  complain  ia  writing 
to  the  Supreme  C6urt,  in  term  time,or  to  either  judge  thereof  Ui  ▼(»» 
tatfon,  or  to  the  county  court  where  such  person  is  imprisonedt  in 
term  time,  or  to  the  chief  judge  thereof  in  vacadon ;  and  upon  pa^ 
eompIaim,and  upon  view  of  the  copy  of  the  tv^rfan^,  or  j^reo^sJif 
any  there  be,  by  wlHch  such  prisoner  stands  cpmmitl^d,  or  upsp 
affidavit  of  the  prisoner,  or  of  any  other  person  ia  his  belialf,.  that 
acopy  of  such  warrant  has  been  demanded  fmd  denied^  .Qi::Ust 
sueb  prisoner  is  imprisoned  or  restrained  of  personal  liberty  with- 
-out  due  process  of  law,  the  supreme  court  in  term  time,  and  eit^ur 
judge  thereof  in  vacation,  and  the  several  county  courts  in  terA 
time,  and  the  chief  judge  thereof  in  vacation,  in  their  re^i^ve 
'ooumies,  are  authmzed  and  required  to  award  a  writ  of Aa&ef#-seiv 
puSf  and  to  bail,  discharge,  or  remand  the  oomplaiom^ast  the^wi 
may  require*  {Camp.  i^at.  p.  105,  <9.  3, 3.)  This  act  is  ceriftiBi^ 
not  confined  to  cases  of  imprisoomeoton  criminal  ehargiSf  but^n^- 
'tseds  to  persons  imprisoned  in  jail^  or  otherwise  resiraiBed  of  pn»*> 
«mal  liberty,  for  any  causcj  orttptm  ai^preiefm  ^e^^ff^*  The 
Hvords  are  laigeand  coB^ebensiveyapd  it.w^MW  be  ^ing  violenen 
fO  the  act  to  say,  that  it  did  not  comprehend  cases  of  imprisoo- 
ment  on  civil  pro0ess,.whetbferorigiaifiiI  pi*  finad.  .  In  this  t^^ct, 
tfaeactisuulike  tbe:siauite  or31:<7ar,.2^^  S^»^as.wet)asth^siai* 
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rrankiArJa^.  1818.^  )  ote  of  M^    Fw*.    The  EngKdi 
'  ITtfMawfl/ if.  #tffcfte».  ^  tite    autbbrizes  die    award  of  a   Itai0a$ 
'corpus,  iti  vacntiOD,  in  behair  of  aay   person  ooramitttd,  and 
charged  mdi  any  crime,  except  persoos  oouvicied  or  io  execo- 
'tidn  by  legal  process,  or  commiued  for  felopy  or  ireasoa  {duoly 
expre^ed  in  the  warrant,  and  extends  only  to  the  case ^eomnut- 
ment  for  crimitml  charges;  all  other  causes  of  unjust  imprisoiuiieiilf 
as  Sir  WiUiflm  BladcHone  says,  being  left  to  the  habeai   earpmt 
at  common  law.— 3  Bladk.  Com.  1 37.— The  statuteof  JVew  Yorkt 
'requires  a  judge  in  vacation  to  allow  the  writ  io  ail  persons  ioH 
-    prisoned,  other  than  persons  contnctj  or  in  eopocution  btf  kgmlpro* 
cess.    The  act  of  this  state  contains  no  exception  of  ibis  oAturef 
and  we  canilbt  thus  Emit  its  application^witbout  namowing  the  op- 
eration of  the  act,  contrary  to  the  plain  letter  and  intent.    It  is 
worthy  of  notice,  that  the  act  of  1825,  passed  in  explaoation  of 
the  act  of  1814,  extends  the  benefit  of  the  writ  o(  habeas  corpmsj 
under  the  provisions  of  the  latter  act,  to  any  person  adoaitled  to  the 
liberties  of  the  prison.    This  appears  to  be  a  plaio  dedaratiDn  of 
the  sense  of  the  legislature  on  the  subject,  and  riiews  unequivocidly 
that  the  act  of  1 8  i  4  was  considered  as  extending  to  peraops  in  ese^ 
cotion  on  civil  process.  InHedceryt.  /arre^, 3 JBtuin<y» 404,^  was 
determined  that  die  statute  o(  Pennsylvania^  giving  the  writ  in  all 
cases,  where  any  person  shall  be  confined  or  resurained  of  his  per- 
sonal liberty,  under  any  color  or  pretence  whatever ^  extended  lo 
cases  of  imprisonment  on  execution.    The  statute  of  ConnectiesU 
also  gives  the  writ,  in  general  words,  to  any  person  iHegaUy  om- 
'  jmed^  or  deprived  of  his  personai  liberty;  and  it  is  there  held  that 
a  habeas  corpus   may  be  granted,  where  a  person  is  imprison- 
ed undercolor  of  law,  by  some  process  or  warrant  in  civil  or  crim- 
inal cases ;  and  as  instances  where  a  person  imprisoned  by  dvd 
'process  may  be  discharged  by  diis  writ,  the  cases  ere  oaentiooed 
where  a  person  is  committed  on  an  execution  which  has  been 
^  superceded  by  a  writ  of  error^  or  when  he  Was  privileged  from 
^  arrest,  or  wbeo  one  soiepmrahted  is  detained  in  prison  after  taking 
the  poor  debtor's  osth.^^1  Sm.  Dig.  568.*— In  Massai^useltSy  in 
.  eacparfe  Mc^eU^^Mossz  245j  a  habeas  corpus  was  granted  to 
'  discharge  si  party,  who  had  been  arrested  upon  execotion,  tsau- 
ed  against  him  tipon  a  judgment  in  a  civil  acdoo,  while  atteodbg 
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court  as  a  party  in  a  cause  pending-  And  C  Ffaiy^io  im.,  Wii. 
m  llxparte  Auchy  i  AikinU  RefoHs^  \  J(g$havay  y%.  Hohfiti. 
28,  thid  6ouit  issued  a  writ  of  haieat  corpus^  and  disch^g- 
ed  the  party  from  iiDpr^mnent  on  executioQi  upon  the 
ground  of  the  irregufarity  of  the  execution  and  «rr€)st«  .  Indeed, 
at  common  law,  the  insunces  in  the  books  are  numerous,  in 
which  a  habtMeorput,  awarded  by  a  superior  court,  And  rieturna- 
hle  therein,  has  been  issued  to  inquire  into  the  legality,  of  a  cpm* 
mittnent  od  execotioa.  The  j urisdiction  to  grant  the  writ,,  tu in- 
quire into  the  cause  of  comiilitment,  appears  to  be  general,  ex* 
tending  lo.  all  caseseitfaer  civil  or  criminid ;  but  when  the  party  \i 
brought  up,  if  it  appears  from  the  return  that  he  i^  in  execution  ^y 
(he  judgment  of  another  coun,  having  competent  jurisdiotioo,  the 
court  will  not  examine  into  the  merits  of  the  judgment,  nor  dis- 
charge him,  if  the  execution  is  regular  and  vaUd.upon  the  face  6^ 

'  it,  unless  some  matter  is  presemed  extrinsic  of  the  JMdgmeBtywhicIi 
^titles  iiim  to  be  discharged. 

By  the  statute  of  this  state,  a  judge  of  the  Supreme  Court,  or 

.  the  chief  judge  of  tb«  Cpunty  Court,  m  vacation,  has  the  same 
power  to  ffWi  the  writ  of  habea$  corpu^^  and  discharge  frqiq  im* 
prisonment^  which  this  touti  has  in  ierm  time.  Akbough  the 
power  may  be  a  high  and  delicate  one,  toJbe  exercised  by  a  judge 
m  vacation,  yet  if  it  be  plainly  given  by  the  act,  we  are  not  au* 
thorized  to  deny  it  to  him.  Whether  it  was  expedient  |o  give 
such  extensive  powers  to  a  judge  in  vacation,  was  a  matter  ex- 
chisively  within  the  province  of  the  legislature  to  determine ;  and 
if  they  have  given  it,  it  is  in  vain  to  object  to  his  jurisdiction,  by 
saying  that' he  may  abuse  tlie  power,  by  discharging  persons  from 
imprisonment  on  execution,  upon  hhe  or  frivolous  pretences.  .Ob- 
jections founded  on  the  possible  abuse  of  power  may  be  urged  a* 
gainst  it,  and  if  allowed  to  prevail,  would  preclude  the  exercise  of 
all  delegated  ai/thority  whatever.  But  if  the  power  in  ques- 
tion did  not  exist  in  a  single  Judge,  perhaps  the  evils  might  be 
greater  than  could  be  apprehended  upon  any  ]^a$(mal)le  suppo- 
sition, from  an  abuse  of  the  power.  A  p^rsbii  may  be  imprison* 
ed  on  an  exbcotion  issued  without  any  judgment  t6  wan^t  it,  or 
from  a  court  having  no  jurisdicdon,  or  wb^e  the  execution  hii 
been    superseded,  ot. the  party .  was  privSeged  fro^  ax'rcst,  cs 
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Ffankiin,  Jan.  I8M4  ^  a  ,witnes9  OF  pttTty  in  a  csuse,  or  a 
Ilaihaicay  vs.  Holmns,  S  ^^^^^  of  the  legislature  OF  of  Con- 
gress, or  may  be  detained  in  prison  aifter  taking  the  poor  debF> 
or's  oathj  and  if  there  was  no  mode  of  discharging  from  Impris-^ 
onment  on  execution,  but  in  term  time,  there  might  be  these 
and  other  violations  of  personal  privilege  and  personal  liberty, 
without  the  power ofimmediate  relief.  But  the  objections  founded 
on  the  supposed  abuse  of  the  power  will  be  found,  on  examinadon, 
to  be  less  formidable,  than  they  may  at  first  view  appear.  Al- 
though a  judge  in  vacation  has  the  power  to  discharge  from  im- 
prisonment on  execution,  yet  we  do  not  admit  that  his  decision 
can  control  the  judgment,  or  defeat  the  jurisdicdon  of  this  or  any 
other  court  of  record.  The  judgment  of  a  court  of  record, 
actipg  within  its  jurisdiction,  is  concIusive,until  set  aside  by  error, 
or  otlier  proper  proceeding,  and  it  cannot  be  vacated,  nor  its 
merits  examined  into,  on  a  habeas  corpus.  The  execudon  itself 
may  be  irregular  and  void,  or  there  may  be  other  reasons,  extrin- 
sic of  the  judgment,  for  relieving  from  the  imprisonment;  and  in  such 
case  the  discharge  leaves  the  judgment  in  full  force,  and  only  re- 
lieves the  party  from  the  present  effect  of  it.  The  provision  in 
the  10th  secUon  of  the  act,  that  the  party  discharged  shall  not  be 
again  imprisoned  for  the  same  cause,  was  never  intended  to  apply 
to  a  court  of  record,  and  to  make  the  decision  upon  a  habeas  cor- 
pus final,so  that  the  court  may  not  issue  a  new  execution  to  enforce 
the  judgment.  In  Taies^s  case^  4  Johns.  JR.  357,  Kent,  C.  J. 
said,  "that  a  discharge  by  a  judge  in  vacation  Could  not  have  the  ef- 
fect to  preclude  the  court  having  jurisdiction  of  the  cause  of  com- 
mitment, from  makfng  a  new  order,  or  signing  a  new  process  for 
the  imprisonment  of  the  party.** 

The  cause  assigned  for  the  discharge  of  the  party,  in  the  applF- 
cation  for  the  habeas  corpus  in  diis  case,  was,  that  he  was  privileg- 
ed from  arrest  and  imprisonment,  by  virtue  of  a  special  act  of  the 
legislature.  As  the  act,  under  which  the  privilege  was  claimed, 
was  unconstitutional  and  void,  according  to  the  decision  in  Ward 
vs.  Bamardy  1  Aik.  Rep.  121, the  cause  assigned  was  clearly  in- 
sufficient, and  the  judge  erred  in  discharging  tlie  party.  But  al- 
tjiough  the  proceeding  was  erroneous  in  this  respect,  or.  as  is  fur- 
ther insisted,  was  not  strictly  regular  for  want    of  nodce  to 
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the  plaintiff  in  die  execution,  yet  thedls-  (  Frapklip,  J«d.  it2C. 
charge,  on  common  principles^  must  be  a  ^  Haihawajf  vf .  Holmctl 
protection  to  the  sheriff  against  an  action  for  an  escape.  The 
doctrine  established  by  the  adjudged  cases  is,  that  the  order 
of  a  court  of  competent  jurisdictton,  or  of  a  magistrate,  acting  with*^ 
in  the  scope  of  his  jurisdiction,  will  protect  the  officer.  In  the 
case  of  the  Marshalsea,  10  Co.  76,  it  is  laid  down,  that  when  a 
court  has  jurisdiction  of  the  cause,  aud  proceeds  erroneously,  no 
action  lies  against  the  officer  who  executes  the  process;  but  if  the 
court  has  not  jurisdiction  of  the  cause,  the  whole  proceeding  is 
coram  non  judice^  and  he  is  not  protected.  An  officer  is  justified 
in  executing  a  writ  of  execution,  if  the  court  had  jurisdiction, 
though  the  judgment  was  irregular,  and  is  afterwards  vacated. — 
1  Lev.  95,  Turner  vs.  FelgaU.-^2  fFif».'382,  JPcrAtn  vs.  Proc- 
tor.—In  Brawn  vs.  Camptwii  8  T.  R.  424,  where  the  discharge 
of  an  insolvent  debtor  was  held  to  be  void,  and  the  sheriff  liable 
in  an  action  for  an  escape,  for  want  of  jurisdiction  in  the  court  grant- 
ing the  discharge,  it  was  admitted  that  if  the  court  had  jurisdiction 
over  the  question,the  sheriff  would  have  been  justified  in  obeying 
the  order,  although  the  proceeding  might  not  have  been  strictly 
regular,  or  the  court  exercised  their  jurisdiction  in  an  improper 
manner.  In  Cable  vs.  Cooper^  15  Johns.  R.  152,  the  question  was 
whether  a  judge  in  vacation  had  jurisdiction  upon  a  habeas  corpus j 
to  discharge  a  party  imprisoned  on  execution.  A  majority  of  the 
court  held,  that  as  the  statute  of  JVeto  York  prohibited  a  judge  in 
vacation  from  granting  a  discharge,  whenever  the  party  was  in  ex* 
etution  hy  legal  process^  the  judge  in  that  case  had  assumed  a  ju* 
risdiction  which  did  not  belong  to  him,  and  the  discharge  was  void* 
Spencer i  J.  was  of  opinion,  that  as  the  judge  had  power  to  a- 
ward  the  writ  in  all  cases  of  persons  imprisoned  or  restrained) 
it  was  necessarily  referred  to  him,  and  was  within  his  jurisdiction 
to  decide,  whether  the  party  applying  for  the  writ  was  in  execu* 
tion  by  legal  process.  All  tlie  court  agreed,  that  if  the  Judge  had 
jurisdiction,  and  acted  within  the  scope  of  his  powers,  it  would  be 
entirely  immaterial,  as  it  respected  the  sheriff)  whether  he  decid- 
ed right  or  wrong ;  for  the  officer  would  be  protected  in  yielding 
obedience  to  the  decision.  Whether  in  the  present  case  the 
judge  ou^t  to  have  remanded  the  party,  mstead  of  discharging 
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l-iankiin,  Jan.  1828.}  hiin,  IS  DOt  the  question  bcre.  If  the  judge 
Hathaway  vi.  Holmes. )  had  jurisdiction  to  issue  the  writ  of  habeas 
corpus^  and  decide  upon  the  question  of  the  party's  imprisonment, 
as  we  have  already  seen  that  he  had,  the  shef  i^  CQuId  not  be  guilr 
ty  of  an  escape,  either  in  bringing  up  the  party  in  obedience  to  the 
writ,  or  in  afterwards  obeying  the  order  made  fof  bis  discharge, 
whether  the  proceeding  was  in  a]l  respects  regular,  or  the  Judge 
erred  in  the  exercise  of  his  judgment,  or  not. 

Judgment  for  the  defendant. 

Rujiardson  and  Aldis  and  Davis,  for  the  pl^nu^"* 

Wetmore^nd  Royce^  for  the  defendant. 


Jindrew  Hawley  vs.  John  Ffltrar. 

n  purcliaMi!  a  quantity  of  tin  in  boxM  for  ont  F  at  his  requett«  and  delirend 
H  to  hi«|  in  the  fan)*  coqditton  unopened :  afterwardiiOn  opening  tbe  b«Ma» 
It  w^siound  that  tbe  tin  was  nateriallj  damaged— of  vfl^ich  ctrcjinntancx  fl 
had  reasonable  notice,  and  thereupon  promised  F  to  mal^e  hi^i  an  eqoitaUe 
allowance  therefor  : — held,  that  said  promise  was  void  for  %eani  of  emt" 
Hderaiion* 

To  malce  one  liable  on  a  promise  founded  on  a  moral  obUgaHon^  it  must  ap- 
pear that  the  obligation  is  strictly  and  undoubtedly  of  such  a  character. 

This  was  an  action  xm  note,  dated  Manch  2, 1 81 9,  for  j^l  14,4Ay 
on  which  seFcral  {^yments  bad  been  made  and  endorsed  on  tbe 
^ote.  It  was  tried  in  tbe  County  Court,  April  Term^  1827,  qq 
the  general  issue*  On  trial,  defendant  proved  that  the  note  wa^ 
givetn  for  a  quantity  of  tin,  in  boxes  unopened — ^thp^t  die  price  of 
tbe  tin  was  $15^  per  box^  whiob,  with  tbe  duties  and  transporta* 
tiooyamounted  to  |!^17,50  per  boic-*-Hth«t  on  opening  the  boxes, 
imd  alt^mptit>g  to  work  the  tin,  it  vms  foMod  to  be  greatly  dama- 
ged,inaoi3uich  tbat,  io  the  opinion  of  the  witness,  it  was  not  worth 
$5  per  box**rtbiit  defendant  infornH^d  plaintiff  aopn  after 
the  delivery  of  the  tin,  that  it  was  thus  damaged,  and  plaintiflT 
{promised  to  make  ^m  |i  reasonable  iind  eqqftsible  ilkHfanoe  tberer 
for.  The  plaintilTpfOTed  ^bat  tbe  tin  ^^  purchased  by  bun  for 
defendiuil:,  at  bis  ^^express  reqMest" ;  that  plamtiff  ipfts  ai^firpbaot ; 
(h^t  It  was  debvored  to  defendant  in  bulk,  without  b^g  9jf»^> 
or  leim  by  Jfctrfe^,  baforiB  delivery  4«  Fftrrgr ;  t}|a|ftbe  Jajter  4i4 
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.  i 
ndt  request  die  boxes  to  be  opened,  nor,  (in  (  Trankiin^  Jan.  issfi. 

the  hearing  of  witness)  make  any  claim  upon  (  Bawley  v«.  Farrof. 
the  plaintiff,  on  the  ground  of  the  tin  being  damaged,  nor  affirm 
that  it  was  so  ;  that  when  the  writ  was  served  upon  defendant, 
he  proposed  to  pajr  ibe  note  if  Hawley  would  take  a  horse,  affirm- 
ing, at  the  same  time,  that  the  tin  was  injured,  which  plaintiff  de- 
nied. The  court  on  this  evidence,  charged  ihe  jury,  "  that  if 
tliey  believed  the  testimony  given  on  the  part  of  the  plaintiff,  they 
would  find  for  the  plaintifi  the  balance  of  the  note^  deducting  the 
payments  made  thereon."  Upon  wliich,  the  Jury  returned  a  verr 
diet  for  the  plaindfl  to  recover  of  the  defendant  the  balance  due 
on  said  note ;  to  which  charge  of  the  court  the  defendant  ex- 
cepted. And  the  cause  came  before  this  court  on  a  motion  (bjr 
a  new  trial,  founded  on  said  exceptions. 

The  defendants  counsel  contended^  That  the  plaintiff,  by  ^1-  • 
ling  property  to  the  defendant  for  a  soupd  price,  and  at  the  full 
value  thereof,  was  under  a  moral  obligation  to  make  a  deduction 
or  allowance  to  the  defendant,  if  the  property  turned  out  to  be  of 
a  less  value,  in  consequence  of  its  having  been  damaged. — ^Tha^ 
this  moral  obligation  was  a  good  and  sufficient  consideradon  to  sup- 
port the  promise  relied  on  by  the  defendant. —  1  Sir.  Dig.  20^. 
2  East.  505. — ^That  it  was  no  objection  to  the  defendant'^  claimi 
that  there  was  no  warranty  or  fraud  on  the  part  of  the 
vendor,  in  as  much  as  the  rules  of  the  common  law  have  been 
waived  by  the  plaintiff's  subsequent  promise. 

The  flaint^U  counsel  contended^  That  the  charge  of  the 
court  was  right :  1.  Because  proof  that  the  tin  was  damaged  at 
the  time  it  was  delivered  by  plaintiff  to  defendant,  constituteano 
defence  to  the  action,  unless  the  defendant  prove  a  warranty  o^ 
fraud.  The  vendor  of  personal  property  who  is  not  guilQr  of  fraud 
in  selling,  and  does  not  expressly  ifparrant  its  soundness,  is  not  lia^ 
ble  for  any  lalent  defeats  or  unsoundpess  tberein.r— 1  Chif.  R. 
394,  Penniman  vs.  Pierson.:^!  Aik.  Rep.  ^69;  Barrett  ^  Cp» 
vs.  Hall  fy  Co. 

3.  It  appears  frona  the  case  that  the  plaintiff  purchased  the  tin 
at  the  express  re<)uest  of  the  defendant,  and  for  hb  u^e,  and  it  dpe^ 
npt  appear  tliat  the  plaintiff  had  any  interest  therdjn^  or  recf  jvecl 
anything  therefor,  bqt  act^d  rnerely  as  theag€;nto^^ 
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FrankHn»Jan.  1828.   J  ant;  and  if  he  acted  in  good  faidi,  he  can- 

Hawiey  vs.  Farrar,  )  not .  be  made  accoontable  ior  any  de« 
feet  or  damage  of  the  tin,  witbout  proof  of  negligence,  or  breach 
of  duty  in  his  agency.-^— Pa&y  cn^gency^  15, 16,  and  eatet  iher^ 
died. 

3.  The  promise  of  the  plalntifi  to  defendant  (if  any)  to  make 
a  reasonable  allowance  tor  the  damage  of  the  tin,  was  wholly  gra- 
tuitous, not  founded  upon  any  good  and  sufScient  consideration , 
and  therefgre,  void. — 9  Ma$$.  /{.  254* — 11  JUa^*  22. 113. — I 
Sw.  Dig.  208,205.-2  Saund.  136. 

Prentiss,  J.  delivered  the  opinion  of  the  court.  It  is  very 
manifest  that  there  was  no  fraud  in  the  sale  of  the  tm, 
which  formed  the  consideration  of  the  note  upon  which  this  action 
was  brought :  and  it  is  not  pretended,  that  there  was  any  warranty 
express  or  impHed.  It  is  very  clear^  therefore,  that  the  plaintiff 
was  under  no  obligation  to  remunerate  the  defendant  for  any  de- 
fects in  the  tin :  and  the  promise  afterwards  by  the  plaintiff,  to 
make  an  allowance  by  way  of  compensation  on  that  account,  was 
plainly  withont  aiiy  consideration  to  support  it,  and  could  give 
the  defendant  no  legal  claim  to  a  deducdon  from  the  price  stipula- 
ted in  the  note  to  be  paid.  In  Smith  vs.  JVare^  13  Johns.  R* 
257 J  where  land  was  sold  and  conveyed,  as  supposed  to  contain  a 
certain  quantity,  but  without  any  warranty,  and  a  deficiency  was 
afterwards  discovered,  it  was  held,  that  there  was  no  obligation  on 
the  vendor  to  compensate  the  vendee  for  the  deficiency,,  and  that 
a  promise  to  pay  for  the  same  was  without  consideration  and  would 
not  support  an  action. 

We  are  aware,  that  a  moral  obligatbn  to  pay  a  debt,  or  per- 
form a  duty,  is  [a  sufficient  consideration  for  an  express  promise, 
although  no  legal  liability  existed  at  the  time  of  making  the  prom- 
ise, or,  indeed,  ever  existed  ;  but  in  such  case,  there  must  be  a 
strict  and  undoubted  moral  obligation.  Indeed,  it  seems  that  a 
promise  to  do  that  which  the  law  did  not  render  compulsory,  wil^ 
not  give  a  right  of  action,  except  where  there  was  an  original  con* 
sideration  beneficial  to  the  party  promising,  and  which  might  have 
been  enforced,  through  the  medium  of  an  implied  promise,  bad 
it  not  been  for  some  statute  provbion,  or  some  positive  rule  of  law, 
which  exempted  the  party  from  legal  liability,  m  the  particular  in- 
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stance.— CAi/.  on  Con.  13— JVbre  to  Wennat  (  FrtnkUn.  Jao.  I82S. 
vs.  Ainty,  3  Bos.  and  Pul.  252.-^Thp  ^  Hatvity  vt.  Fffmir. 
present  case,  certainly,  does  not  come  within  the  rule  thus  kid 
down.  Indeed,  the  jury,  under  the  instruction  given  them/  mus 
have  found  that  the  plaintiff  pTirchased  the  tin  for  the  defendant 
at  his  special  request,  and  delivered  it  to  him,  in  the  same  condi^ 
tion  in  which  the  plaintiff  had  purchased  it,  in  boxes  unopened. 
Under  these  circumstances,  there  can  be  no  pretence  that  there 
was  any  prior  moral,  or  equitable  obligation  on  the  ))laiDtiff  to 
make  the  defendant  a  compensation ;  and  as  the  promise  relied 
upon  had  clearly  no  consideration  to  support  it,  it  could  not  entitle 
the  defendant  to  a  deduction  from  the  note.  The  instruction  giv- 
en to  the  jury,therefore,  was  right,  and  the  judgment  of  the  court 
below  must  be  affirmed.    Judgment  affirmed.  ' 

Read  and  Beardshy^  for  the  plaintiff. 

Richardson^  for  the  defendant. 


Addisok  Cqcmtt,  Jjlkuabt  Txkx^  1838. 

Tovm  ofMiddldntry  vs.  Stephen  Baighi. 

In  an  aeiaon  against  the  ilieriff  fcr  ao  eicapa,  tba  plaintiff  will  not  be  peraiitttd 
to  show  that  tbe  act  for  which  the  prisoner  bad  been  f  ued  was  wtUful  and 
malicioiu^  or  that,  before  he  escaped,  b'n  friends  bad  offered  to  pay  tbe  plaia« 
tiff  a  part  of  the  debt,  on  condition  be  would  disdiarge  ttiepHseoer. 

Actioa  tat  escape  on  metne  process.  Tbe  issue  "Xiras  .tried  by 
tbe  court  by  agreement  of  parties.  On  the  trial  of  this  case  the. 
defendant  admitted  tbe  eommitment  and  escape  as  alleged  ^  the 
deelaration— and  iauroihioed  evidence  tending  to  shew  that  the- 
prisoner  who  escaped  was  poor,  and  had  do  property  oCany  kind. 
The  phintifis  offered  evidence  to  shew  that  the  actfdr  which  they 
had  sued  die  prisoner  was  wilful  and  maKeieus,  and  also^tliat  be- 
fore the  prisoner  escaped,  they  received  offers  to  the  amount  o\ 
fifty  dollars  from  persons  in  Essess,  io  tbe  state  of  Aeu^  Torkf 
where  the  prisoner  resided,  on  condition  they  would  discharge  him^ 
The  court  rgected  tbe  evidence,  and  decided  that  tbe  execution, 
being^  a  close-jail  one,  and  tbe  prisoaernot  being  Entitled  to  the 
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AddUon.  Jan.  lasi.    2  benefit  of  the  oath,  or   limits  of  the  jail- 

MiddUbury  vs.  HaigJU.^    J^^f     ^"^     ^^     ^^^^    ^^^   ^^     pIaiDtI& 

were  offered  money  to  discharge  him,  were  circumstances 
which  could  have  no  influence  upon  the  amount  of  damages  in 
the  case.  The  plaintiffs  excepted  to  the  decision  of  the  court 
rejecting  the  evidence  offered  by  the  plaintifis,  and  the  cause 
was  reinoved  to  this  court  for  a  revision  of  said  judgment. 

Bates f  for  the  plaintiff.  1.  It  will  te  observed  the  statute 
does  not  put  the  damages  exclusively  upon  the  ground  of  "prop- 
erty," but  upon  the  prisoner's  circumstances,  situation,  Stc.  The 
design  of  the  Legislature  was  that  the  creditor  should  have  just 
jvhat  he  lost  by  the  escape.  This  is  the  only  just  principle.  How 
much  more  the  execution  was  wortI),in  consequence  of  the  offer  bit 
fifty  dollars,  and  of  its  being  a  close-jail  execution,  the  jury  should 
have  been  left  to  say.  And  in  such  cases  s(  jury,  taking  into  con* 
sideratioQ  "  all  the  circumstances,"  could  estimate  its  value  as  weQ 
as  they  could  many  other  kinds  of  property.  Certainly,  the  diffi- 
culty of  ascertaining  the  amount  of  damages  is  no  reason  why 
none  should  be  recovered.  Th6  evidence  offered  by  ihe  creditor 
must  have  convinced  any  one  that  his  execution  was  vrorth  al 
least  fifty  dollars.  To  say  he  shall  recover  only  nominal  dama- 
iesj  is  not  giving  him,  in  the  language  of  ihe  statute,  the  damages 
be  has  "  sustained  in  consequence  of  such  estape." 

3.  The  testimony  offered  ty,  the  creditor  tended  to  rebut  the 
evidence  of  the  defendant,  as  to  the  absolute  poverty  of  the  pris- 
oner. The  fact  that  strangers  appeared  and  offered  fifty  doUars 
y^M  ^id^nce  proper  for  the  jury  to  weigh,  as  going  to  shew  that 

.  (lie  prisoner  himself  could  have  raised  that  amount,  since  men  do 
not  usually  pay  the  debts  of  others.  Upon  the  whole,  whether  a 
ciose*jaiI  execution  is  valuable,  depends  up6n  many  circumstan- 
ces besides  the  prisoner's  property.  He  may  have  a  good  pro- 
fession, of  the  means  of  raising  money,  or  the  debt  may  have 
arisen  froni  some  request  of  others  whb  would  feel  bound  ia 
honor  to  relieve  him.      That  the  last  was  true  in  this  case  seems 

highly  probable  from  the  nature  of  the  tiansaction. 
Mr.  Phdpsfor  the  drfendant,  contended  that  the  ruleofdama- 

^BfVA  cases  of  this  sort,  depends  upon  the  previous  ability  of  the 

debtor ;  and  and  diat  it  is  not  competent  for  the  plaintiffs  to 
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damages,  ftaf  the  biilKnement  of  die  pris'-  \  MiM^ntry' ^9.  Hmghir 
dneftiHgbt  operate  to  wrest  from  the  sympathy  or  the   charity  of 
friends,  what  the  debtor  is  not  able,  from  bis  own  means  to  res-* 
pond.' 

■  pREk  TKs,  J.  delivered  the  opinion  of  the  coort.  This  is  an  action- 
ontbe  ease)  brought  against  the  sheriff,  for  the  escape  of  a  prisoner 
ii^jciwiody  upon  original  process.  At  the  trial,  the  defendant' 
having  iatrodnoed  •evidence,  that  the  prisoner,  at  the  Ume  of  the 
dseape,  was  dei^titute  of  property,  the  pTalntiSs  offered  to  show 
that  the  cause  of  action  fop-  which  the  prisoner  wa»  arrested  ^ 
and  comipicted,  arose  from  the  wilful  and  mallciocia  act  of  the 
prisDoer ;  and  also,  diac  before  the  escape,  certain  ^persois-  bad 
offered  the  plaintifis^&ydollarB,,  if  they  would  discharge  ^epris-*i 
oner.  The  evidence,  thus  ofiered,  was  rejected  by  die  court,  tna^ 
we  are  now  to  decide  whether  it  was  admissible. 

The  statute  {Comp.  siat, p.  218,  *.  4y)  provides,^  fcatjn'iiy 
action  brought  for  the  escape  of  any  prisoner,  the  sheriff  may  give 
in  evidence  the  circumstances,  situation,  and  property  of  the 
prisoner,  at  the  time  of  the  escape,  and  all  the  circumstances  at- 
tending the /escape;  and  the  of^ditor.^hiJ^teoover  no  more  than 
his  reasonable  and  just  damages,  which  he  ^hall  have  ^us^ined  in 
consequecfce  of  the  escape.Th6  plalhtiSs,fliCT,wefe  ^niitled  to  re- 
cover in  this actioa  according  to  the  damages  they  had  stiKstoinedb^ 
reason  of  the  escape;  and  the  defendant  was  entitled  to^ife'in  Evi- 
dence the  poverty  of  the  prisoner  to  shew  how  lar  iJie  plaintins 
had  beqn  damnified.  If  the  prisoner  was  destitute  of  prpp^ny, 
and  had  no  means  of  paying  the  damages  for  whicl>  fa^  was,  suied^. 
the  plaintiff's  cause  of  action  against  lum  must  have  bee|^  of  very 
little  value  to  them,  whether  the.prisoner,  on  final  procfes,  wou)d 
or  would  not  have  been  eqtided  to  tbe  Ubtrti^  of  the  phsoii,  .and 
tlie  benefit  of  tlie  poor  dobtpr's  oath.The,  legitimate  object  of  im-r 
prisonment,  in  civil  cas^s,  is,  ta  coe]:<2e;the  debtor  to  apply  the 
means  which  may  be  in  his  power  to  the  payment  of  tlie  debt,  for 
which  be  is  committed.  It  is  true,  that  when  the  case  is  such, 
that  the  execution  confines  the  party  within  the  walk  of  the  pris- 
on, without  the  power  of  obtaining  a  discharge  but  by  pay- 
rnent  of  the  judgment,  and  he  is  unable  to  make  payment,  friends, 
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XMOcMir^WlIfl^i^.  )  from  Inotiv^  W  «htriif  liid'lHMiil^ 
xt/,lo«ilrffiioeibe  r^qoUie  sam  ttMfhfe  relieC'  Buttbougk  soA 
wy  be  tbe  eflbce  of  imprisoiinietit,  7^  it  fe  •  ner^  pos^Killff^ 
too  remote  md  uncenaio  to  be  taken  ^mto  consideratioQ  Hf  ttt 
tetittng  datntger  for  an  eKmpe$  The  evideoGK  t^atfreto  tho-MlK 
tore  of  the  plaindfTa  Ofiginat  ean^a  ofaotiOB^  di^relbite,  wtapvO^ 
eriy  oxeliided ;  and  thf* same priaeipleApplies'lOr Aepre&f ^#ia 
offer  made  the  plaiatiffii  fw  ito  difthprf e  of  Ae^  priseoer*  •  Ite 
wai,a mereproporitioA HFbioh  waarejecied  attiietusdi^y aodioig^ 
oerer  have  heea  made  agiufi.  The  onlf '  legitini«eoonaidei#- 
tkms,  io  aaae^aidg  the  ddmagea^  weie  (heamQuaftoTibe  {rfatndffl^ 
'ifitOMii  themeitfMi  mA  abUiqr  dfthrpriBoeiir  torpay  n,,ead'Ab 
partenllr  eircftmlutifeaa  attendBug  the  escape,  - 

'  J^ldglIiem  AiSritled. 
'     Bdf e«,  for  plaiiitiAk 


-«>^«0'%'^'« 


Fmkki^  CMMT/JfANtMt  Teiiil,  1999 
'*fii4rvlier'«t*lng4fia«arMi:aee0rflhig:io:  tiM  ntiifitfii  aiMo«&  of  fl^ltt|ilio«^ 

Ttita  oaM  oattoe  befar«  the  court  oethe  foOowmg  statement  of 

fauw,  agreed  ^  by  the'parties:  ^'TTiis  was  an  action  of  assump- 

'iskon  a  promissoiynoteinr  the  words  and  figures  foUcrwing,  to  wit, 

*^tWO  Vetgehnei,  August^,  1836'.; 

'^'•*  Si*ty  four^ays  f5*m  dite  W jointly  wAi  severally  promise  to 

'  ^  p*)r  th^  fimidiM^  SHrtitM,  and  Company  ^f.  Ot  Bank  of  iSt. 

••^*Wr,*ixhe^edddaars  far  ^lue  received-  ' 

"  ^'  '"'        .        1.     ii  ThMiaft  Clhrk  ^  a^. 

;  '^'';jrecd6ja!Lane,      ;    ' 

'ft  lif  admitted  iJAt  wid  bote  wiii  tte^ilied  Ii**dii&'purpose  if 
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fcmgflJiVQoiinifd.Mfliid  ftvik,  i  .   .-  <r>»kiK ^i>,-mg.      ^ 

Miwmtd  asd  >|Miid  «t  tte  time  k  iMwm  d«t0*-^hat  vhw  tlui 
^fiaaofff  m^-pfliA  «o  the  «iid  defeDdaBtay  ti^  sum  of  six  dollars  and 
te^ie^ouwaft  «0l»Bed  fay  ihe  tNok  as  imei^st  ibr  wd  sum  df 
^^biHKbred  ^Mlaii  for  sixty^faur -days ;  the  baiatioey  five  hundred 
e«dmie^-4hree  doUais  and  sixty  oents^ocdy,  was  pui  to  diem-^ 
mtft  ikaa  said  «ina  of  i^M^  was  ell  that  said  bank  rticeiyed  ^ 
iipseiesten  aud  aete*  it  i$  fanher  egreed  that  the  nde  adopted) 
mi  nvariably  puzatied^by  said  bank  in  dLx^unting  the  notes o^ 
ieved  far  thet  purpose,  is  to.  caU  thirqr  days  a  months. or  <^ 
eUlffelfib  part  of  A  year,  andto  teceive  the  interest  at  ih^  umf^j^f 
diseounting  tlie  notes;  and  that  tbeno^  in  question  was  dijK;pii9|- 
•ed  in  tiie  ordbary  way,  the  interest  being  computed  and  paid.  &c- 
•eording  to  the  ^Megoing  nde.  if  the  Conrt  should  be  of><^ion 
that  on  the  foregoing  statement  of  facts  the  said  Bot«K  U  ,tiM|oua 
end  foid  under  the  statutes  against  usury,  then  judgment  is  to  be 
rendered  for  the  delendants,otherwise  judgment  for  the  plamtifi.** 

Argument  for  the  defeitdanti.  1.  The  note  is  usurious,  be* 
oMse  the  plaintiS^.  exacted  fuid  teceiyad  interem  on  the  sum  df 
six  hundred  dollars  for  the  forbearance  of  the  same  for  axty* 
four  daye:wlM««es:tftey]bimedbutfit«^bnndredn^  dol- 

,,lars  and  sixty  cepts. — €ro.  Jac.  25,  Ainies  vs.  Wtdricfu^r^  JP. 
4iLP.  864,  Martkvs*  Martindale.  9.  The  interest  exac^  and  re- 
ceived fortbeferbearanceof  ^00,  foV  64  days  Wtts  usurious ;  and 
.80  is  the  phindfi'  rule  of  casting  interest,  sborteniag  the  year 
end  thereby  raiang  the  rate* — 2  CawenU  K  678,  JV*.  T.F.  U- 
^vranee  Co.  vs.  Ely. — li^  712,J?ani  ofUticays.  JVa^.  3.  Jt 
may  be  said  that  the  corrupt  agreement  constitutes  the  usury. 
This  b  admitted,  but  cannot  avail  Uie  plaiatiffi.  The  iat^t  is  a 
.anatter  of  law.  Taking  more  than  6  per  eent.  for  forbearance  for 
ay^r,or  any  part  of  a  year,  is  jinoia/acie  usury. — 9  Mm»R* 
49.— rl  Sawnd.  3^5-6  in  note.  Have  the  plaintiffs  in  this  case 
'Shown  any  fact  or  circivnstance  to  repel  this  presumption  ? — 16 
Johne.  367,  Ihfnkam  vs.  OoM. 

Axgnmeni  fpt  the  plabUifi.     1.  Receiving  the  interest  at  the 
.  ^ifie  the  money  was  loaned  dOf»  dot  make  the  tra^sactiei)  usujnous. 
citsper  tl2,  Ftoyerva.  Bdwardt^—9  Wheat.  3^,  Fkckner  v??. 
U.  &  Bank.—Q  Com.  IHg.  631. 
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FrftMitUm  Jan.  tan.  >    ft«  It  bifl  beet  «  loDg  and  tmf' 

B»ifc^  St  AibM^rs,  firotf  K«U;  ^  ▼«rsal  e»5tom,  io  ootDpstittg  in^ 
.terest  for  a  number,  of  dayss  which  Uigeiheirinak«  a  smaH  pot-* 
tion  of  the  year,  as  in  the  present  cils^to  call  thirty  days  a  momh. 
.If  the  Legislature,  by  the  atamte  against  usury^  mtended  lo  pro- 
liibit  this  custom,  there  wodd  have  been  some  words  in  the  stair 
ute,  expressly  prohibiting  it.  Simper  cenUper  Annum  and  mo  after 
the  fame  rate  for  a  $horter  rime^does  not  require,  that  the  iaterest 
for  a  small  number  of  days  must  be  reckoned  with  mathemacisal 
exactness.    To  call  thirty  days  a  month  is  sufficiendy  accurate. 

3.  The  case  shows  that  the  lenders  had  no  intention  of  violatiBg 
die  law,  nor  any  corrupt  intent.  ITieusury  complained  of,  being 
only  eight  cents  too  much  on  the  loan  of  six  hundred  ddkrs  for 
sixty-four  days,  is  too  trifling  to  have  attracted  the  attentkmoT 
dther  party  at  the  time  of  maldng  the  contract.—?  Johns*  Ch. 
Rep.  69. 

4.  The  defendants  contend,  that  in  computing  interest  on  sixty 
four  days,  for  six  hundred  doUars,  die  interest  must  be  in  the  ex> 
act  proportion  of  64  to  365.  If  that  mode  of  computation  should 
be  considered  the  only  lawful  mode  of  computing  interest,  still, 
the  case  presented  does  not  show  usury.  The  case  states,  that 
the  defendants  received  the  money  on  the  8th  day  of  August,  and 
that  the  note  was  payable  in  64  days  from  that  time.  If  die  de- 
fendants received  the  money  at  the  beginning  of  that  day  (and 
such  is  the  legal  presumption)  they  might  have  had  it  65  days  be- 
fore payment  would  have  been  required.  Allowing  65  days  in^ 
terest,the  defendants  have  not  paid  quite  so  much  interest  as  was 
due  by  their  own  mode  of  computing.If  the  defendants  prevail,the 
money  loaned  is  forfeited  on  the  ground  that  the  plaintifisiiave  vio- 
lated the  law.  The  legal  presumption  is  in  favor  of  innocence, 
to  save  the  forfeiture.  The  Court  will,  therefore,  presume  that 
the  defendants  received  the  money  on  the  beginning  of  the  day 
of  the  8th  of  August.  On  this  point  we  cite  the  following  audtor*- 
ities.— Dotig-.  462^,  The  King  vs.  Adderly.—S  East,  4OT, 
Glassington  vs.  Rowlies.^^Bay.on  BiUs,  155. — Chk.  on  BUbg 
338.-2  Con.  R.  69,  Avery  vs.  Stewart.-^Sw.  Dig.  229.  From 
these  authorities  it  appear6,tbatthe  ^ctof  lending  the  money,frona 
Vhich  the  plaintifls  were  entitled  to  demand  interest,  is  to  be  ra> 
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raned.te  the  beginning  of  8«i  of  t  FrtaWin^n/ia*, 

AllgBSt,  1836.  But  by  the  law  of  fBank  tfSi.  AibmsvrSeon  ernU^ 
pfomisaory  notes  the  d^^  of  the  date  is  excluded  fromlbe  lime 
the  vote  is  to  run,  and  no  aoiion  could  be  brought  on  this*  note  un*- 
til  the  exptratioQof  64  whole  days  after  the  6di  of  Angust ;  hence 
tfaeloaD  was  for  the  6th  of  Aagost^and  64  whole  days  more^or  65 
^dajrs  ID  the  whole. 

•  Hutchinson,  J.  delivered*  the  jOf^inion  of  the  court.  The  gen* 
«eral  pnnciples,  that  must  govern  this  case,  will  be  found  4n' the 
case  of  the  Bank  of  Burlington  vs.  Jireh  Durkce  et  aL  (See  page 
'399  ofthtM  Vol.)  Tliere  a  new  trial  was  granted,  because 
the  testimony  ofiered  Vy  the  defendants  to  prove  the  usury,  was 
excluded  ;  and  the  circumstances  which  both  parties  seemed  to 
suppose  existed,  with  regard  to  the  general  custom  of  doing  besi- 
ness  at  the  banks,were  not  in  the  case;  and  it  was  not  permitted 
the  court  to  decide  what  the  jury  would  have  found,  in  relation  to 
a  corrupt  agreement,  had  the  testimony  been  admitted.  Here 
tlie  parties  have  egreed  upon  astatementof  facts,  upon  which  the 
court  are  to  decide  tlie  cause. 

The  plaintiSs  have  established  a  good  cause  of  action  upon 
iheir  note,  unless  defeated  by  the  defence  of  usury.  This  defcjqce, 
in  order  to  prevail,  must  consist  of  the  taking  or  securing,  by  the 
^ainti&,  more  than  sdxper  ceAL  interest,  and  the  doing  thattnten* 
tionally  against  the  provisions  of  tlie  statute.  The  case  shows  the 
taking  of  about  eight  cents  too  much,  for  the  interest  of  $600,  for 
64  days ;  but  it  «hows  this  to  be  according  to  the  uniform  coarse 
of  business  at  the  bank.  From  these  frets  merely,  and  a^  lieary 
as  the  penalty  of  the  statute  is,  ereali»g  a^  forfeiture  of  the  whole 
debt,  wecannot  deckle  this  a  corrupt  agreement  in  violation  of  the 
•Statute.  The  sum  is  so  small,  that  every  presumption  is  against 
ita  bebg  taken  as  an  iatentionai  violation  of  the  statute.  It's  being 
aa  •invariablemle  of  the  bank,  and4]iiiformly  and  puUicly  foUowed, 
to  oast  interest  in  tliis  way,  afforda  a  surong  presumption  that  tlie 
pltiotifis  thought  tuls  perfectly  conformable  to  the  statute.  If  they 
jactedhooesily,'  but  mistook  in  their  coDstmetioD-df  the  statute,  with 
regard  to  the  fracttonsof  a  year,  thek-  debt  must  not  be  lostbj-thi^. 
^bere  are  mamiy  ways  of  ^casting  interest,  adopted  by  courts  in  the 
4ifereiii$iate9y  »d  even  ia  the  samo*stato'ia  di&rent  periods'^  all 

varying  in  their  results  more  than  this  compulation  differs  from  the 
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oot  the  pt«o^  be^cjurerwd  hj  efwMy  BDod  ittMrtm^  iriwft 
ibe/  have  v^d  io  tbf  fiutjn  fibori  of  a.dity'siiitenNit  j    . 

Thwjidb  withiii  th^  fint  ekmm  0f  the  «taM««  «h«r  m  raw 
than  six  per  ceot-abaQ  be  taken;  aod  the  €iglU  cMKioMiMt^ 
^educied  from  ;be  aaipuiit  m^peimgiip  jiulgpiepir  Aod^pe;«bk 
ft  ful]y  under9tood,Aat  the  'bask  mvat  cbmge  their  JMd».ia  ItiMKOr 
ior  they  will  apt  with  iheir  eyes  x^p^i. 

.  Let  Judjpnem  be  eotered  Sot  the  pUiptifi  ibr  the  amnnit  pf.tbff 
note,  deductiog  the  a^Al  ociMff  «pd  QMiiy^  iMeMit  fmOfik^Jlkm 
the  Mj^ty-fcftir  days  €w^pired. 

Jildis  and  JPwfUf  for  plaintiSr 

29b  AtiiA  of  flAr.  wShmt  ▼$»  IVIe^  Atartu. 

Tliat  a  BMk  nai*  is  not  void,  as  usurloui«  by  faasoo  of  tbeir  ta]»m  tiiUiMfef 
* "  M  days  at  the  rate  of  560  days  to  a  year^tbat  being  a  general  cu«tQQi  at  £a^p)|^ 
bat  tht  axfieii  MMt  be  deducted. 

'.  The  facta  in  this  x3aae  eufficieiitly  ffipew  frogo  ^  iMcmmgm 
jixAp^  of  the  eoiuirti  pronguj^c^by 

^  Xl^TQCticraQN,  X  ThU«^iiw»ite  aaneiriifa  that,  of  the  BmiJt 
^^^r^nt^a^^§,Jk^.JDm^  U  a/^  in  pri&cipfe,/M8  jM^e  8Mj 
f^^^t  tjbial  tN  ^^90^  G^  tia^  defeodaaawM 

ii^if^!^  tbe{daiMiffi^4ai* 

1^  i;^>^ te tb^ jttiy  ifii4«rjb««b««e'of  theooort.      -  ^^ 

4i^,e^Pj9^,(^iif|e^ftcimpla3«M^  3^A0i»«M 

^$il.  A^>9J^  jmlm^ifiijffbie  ia  wstyfinr  4nfB  4Hm 

^t^'wJ^^^l^jRf  Qjf^Wi(Ulj5»  jqwi^^4^)Aow 
flWWi%.W^^  dj*rtiiit»  #81  - 

TTie.tejj<^  ad4|ioid  lo  «lwn  ibi%^ 

toflfao  w,  that  Jiff  Sa^4i«ip  idwipa  uaed,  J?etefo'«4 
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whkth  twre  pabliAod  in  di^yw  >       Fi«»Mtiu  J«iu  tm« 
^809,    «pd    h«vd    l^eo    asdl    at  )BankfSu^iUHmiv3!aiefum. 

tPmbsui  2Wy,4>il»mJVVii^r9fA^/4uiN(  Aet>De«t  Pl^i&^r^ 
vton  i«.op6t«ifei%~Tbaitk6i^ut^«gdffl»  tast  ibt  a  year, '  9A 
<^  365  days,  uid'die  parts  of  a-year;  as  of  30  day^  to  a  ms^ — 
mii  dM  dM  ioiarMa  takaa  in  ^is  ca^e,  was  east  accordif^  tf> 
4iese  «iUe»«-*That  Mother  tribes  bare  beed  in  use,  isSt  those  ^ 
Ctmpmani  whidi  liad  been  sosie  b  use  a  jrear  befere  the  trial  of 
ibis  aedon,  and  wbieh  cast  (bribe  days  of  die  year  at  the  rate  ot 
365  days  in  the  wbole  jrear  :  also  leading  to  show  that  die  s^e 
iMde  of  oasdng  interest  adopted  in  this  case,  was  formerly  used 
lithe sevend  branebBs of  dni  FeraioiU State Bomt^.  f   f 

The  defendant's  counsel  requested  die  aourt  to  }p$truGcihe>  jii- 
ly^at,  if  ihey  believed  die  icHre§^ng  testimony,  they  musl^GoiMd^ 
ersaid  note  usurious  and  voidjafid  retuniarerdhftlbr'tbed^iRNEid- 
ant  But  the  court  refused  so  ip  instruct  ibe  jivy ;  and  did  in* 
struct  them,  that^  if  they  believed  all  of  said  lestiiBODy,they  would 
consider  sbjAie^^  validitaAd  ranmia  .▼ordfclr  fa^Uas  plaindAi.  To 
these  instruciioBS  the  defendant  excepted,  and  the  verdid^  "^i^^f 
finr  dieplaindffi,  the  etcei}tions  were  attowe^'  and.tlvp.Qiii^s^^fie* 
moved  to  this  court}  for  a  hearing  upon  saifl  W<>^plMM«ro  )n«  m  j 

The  counsel  have  seen  fit  to  submit  the  case  without  ar^mgent; 
m^wn.  need  iio  but  fetde  ipole;  than  ap)Ay  to  it  the  pif^iiclpfi^^d 
down  hy  the  court  in  the  ease  of  die  Stmk  t^  B%rTXngtM  ^^^ 
fhake0  ital.  The  same  rebutting  tesdmony  on  ibe  p^^.^ 
tilafaiti^i^ioken  ef  there,  asiar^pertoeiplafaiihe  rbasonsii ' 
twdeo-ofdie  takingthe  SO'eents  bastnt,  {Missed  to  die  jtity  iff  iflft 
<iaae ;  aadche  jacy  weae  eorreedy^  tbstniieted,  tbat^  if  ihey^trel^ 
ed  aU  tha  leatimony  in  tbe  casoy  tbey  'shdtid'  retuhi  a  vbe(Sli^l6i 
tb»  p}aiDtifis.  The^woiMr  alid  legal  fnferanee  (mH  att'tfai  te^^ 
fkmm^bh  that  die  Banfcytbe  pkiodAt,  wished  to  dt>bi»lhiesl  edr^ 
m^iytuA  afifaeidiQg  totheeaeaWisbed^and  well  appie^lHldiMgjsa 
<^Horiier9aiiksk  TJiaae  dMybtfoame  atqit^iiasd  wMs  pa^pre^ 
pared  to  follow  tbem«  Tbey  purobi^diba  ktcrfltt.  (id>tMy  hi 
MiM>QBuaa.alolberBaiAs,  and  adofM'^^iM  for  ^  oon^^ 
eaceofdie  Cashier  and  clerlta  }  ^itA&titff9i^t*effr^i^ 
Bet^tbeoi  as  amre  a  gidde  here,  as  %  thns  Baa]&  6F<^iii!sr^  s^ 
where  usury  wooMprbve'asfittF  16  ftif^idie'V»fieM.'' '  "^  ' *^'" 
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rrankriinJaiK  i«».  i  ^  .  We  can," with  pfoprieiy,  adjudge, 
BanktfSi.i4iban9yr9,St\ams.S^h^^  Ae  case  fe  within  the  first 
elause  of  "the  &t5tute,  which  enacts,  that  no  more  than  six  per 
cent,  should  be  received  as  interest,  and  eause  the  excess  to  be 
deducted  ;  but^we  eantiot  so^^diBinister  the  law,  that  those  wIk> 
proceed  with  reasonable  camion,  and  the  most  labored  exertion  ta 
find  the  true  and  the  most- tried  path,  and  find  and  pursue  ft,  sfaott^ 
yet  be  doomed  withiie«r3rpGnaltie99  even  the  wfable  amount  of 
their  money  loan^*  No  corrupt  agreement,  lio  intention  to  vio* 
late  the  statute,  can  be  legallyjnferred  in  *sueb' a  cafee. 
'  How  numerous  niust  have  been  the  Banfc  suits;  in  aH  ^the  states 
in  the  upion,  where  a  sin)i1ar  defence  might  ad  well  have  been  in* 
terposed  as  here  !  Yet,  who  ever  beard  of  such  a  dcfenceytill  tiie- 
case  reported  in* 2  Cowew^  '  - » 

A  man  would  as  5oott  be  apt  id  'doubt'  tlje  correctness  of  bis 
printed  law  book,  as  of  his  primed  lnf^^€fet' tables,  tUl  some  incor- 
rectness be  shown  to  him.  I  havfe  %Qtn'ttowUfs  tables" much- 
used,  and  have  no  recollecHon  oif  evef''ktio#ing,  or  scrspecting, 
them  incorrect,  till  on  the  present  oirfeliiU  •  'Many  others  may 
liavebeen  alike  nnsuspicious.'  What  should  excite  suspicion  ? 
We  may  be  jealous  of  a  ne^t  invention  or  an  innovation  in'prac- 
tice,  and  be  ted  to  exatmne'its  correctness.  ^  But,  ^when  we  are 
t6ld,  and  thdit  with  troth,  that  the  tables  "presented  have  T)een  in 
gbnei-alj  0nd  wtll  a'j>pn>ved  use,  for 2b'<ii  30  years,  ^Jiy  go  aBout 
to  ccfrf cct  'them  ?  -  *-  Why  teKise  to  trust  f hem  *»  a  gf ijae?  T  How 
dften  do  courts 'd(*oldfe  that  to  be  law  t^flffch'is  only  RnoAvn  fa 
hnve  been  a  general  practice  for  rafany  years  ? '  They  s»r$  the  le- 
^slature  have  known  tbfe  practice;  diey  have  not  s^eh  fit  to  al- 
ter it.  Cjlfeens  a'diatedhy  it  have  not  s*en  fi!  to  Stigate  its  -pro- 
pl'i€tj^"!n'2thfe  dbarts  df  law.  It  is  '  understobdby  the  people  to  be 
law-}  MH  b'^Binge  by  ft  judicial  deci^i6n,operatlng  on  pasttrans- 
acttobS,t5nnn6rbuf  \\t>rk'ij^u<?iice.'>  Hef-e  we  hai^  no  diffieolty 
iilt50ITe(hta^-th»  'fflJBtakeh'coflfefructiftfi'of-ihe  Stattttes  of  usuty, 
Ther^Pl^'^ve'^ictepr^Stirtbe^arftte'lbf  hmm  oontracis,  and  doe» 
cftlaet jt«!c5lti  thdf^cfthalt  niSitr^l^t;       '  ' 

-^Let-tbte^plaintlffseAter  tftemittitor  for  the  twmt^ine  eenis,  it 
thejinPy  did  not  deduct  it,  and  let  the  judgment  of  &e  Cotmty* 
Court  beiafiirmed«. 

Aldis  and  Datisj  for  the  plainttfifs*  *  : 

Van  Aew  and  Allen,  for  tlie  defendant. 
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Jottph  JVeeh  vs.  Jo  An  B*  Lawrence. 


'QlMLt  Jiydiia^nerela  ttlil  not  Ke  where  tke  nietter^the  eomplaiot  is  a  proper 
subject  fbr  a  writ  nft 


ITbat  the  Gleik^s  making  up  j  udgment  after  ceort^  where  H  is  a  mere  compatatlDa 
furnishes  no  leasoo  lor  -setting  asidoior  reversing,  the  jedgmeot. 

'Jhat  in  an  notion  e^ainst  a  Sheriff  for  nn  escape,  where  judgflnent  is  ren<iered 
bjr  default,  or  iitf  dMf,  the  eiiteriRg  the  judgment  is  a  mere  matter  of  compu* 
tation. 

"That  if  the  SheriiT  would  avail  himself  of  the  poverty  of  die  prisoner  in  nitiga- 
.tion  of  damages,  he  must  claim  shearing  for  that  purpose. 


This  was  an  Audita  ^erela,  ia  which  J^eeif' complained  that 
Xjowrencesued  him  for  suffering  an  escape  of  Joseph  Beeman  and 
others,  when  in  custody  on  two  executions,  in  which  there  were 
several  defendants,  chiefly,  but  not  wholly,  the  same  in  both  exe- 
<cutions — ^that  after  one  review  in  each  case,  judgment  wasrender- 
.ed  against  him  by  nil  dicit — ^that  the  judgment  against  him  was 
rendered  for  a  larger  sum  than  the  amount  of  the  two  executions 
against  J.  Beeman  and  others :  and  that  the  said  iMwrmcBj  with- 
out giving  any  notice  to  said  WecA»,  procured  the<derk  of  the  court, 
after  the  court  had  risea,to  assess  the  damages  and  ta:fL'the  cost ;  and 
that  the  said  i^tm-ence,  either -by  design  or  mistake,  assessed  the 
•damages  at  ^^2,490,90 ;  being  $239,60  more  than  was  due  on 
*said  two  executions  at  the  time  of  the  commitments  and  escapes 
complained  of  by  Lawrence  in  his  original  writ  against  said  Weeks  ; 
and,  in  like  manner,  taxed  the  cost  $2,43  too  much  :  all  without 
the  knowledge  or  consent  of  the  said  Weeks — ^that  he  had  not 
had  his  day  in  courts  &c.  And  praying  that  said  judgment  may 
•be  set  aside,  and  he  recover  his  damages,  and  cost.  To  this  com- 
plaint Lat^rence  demurred ;  and  it  was  adjudged  sufficient  by  the 
County  Court.  He  sippealed  to  this  court  for  a  rehearing  on  sai4 
fderaurrer. 
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FrankUivJan.  1889.  i  jiUis  4md  Dams  in  support  ofthe  demMrer. 
Wefk$  vs.  Lmortnet.  S  '^^^  acdou  of  Lawrtnce  against  the  Beemans^ 
was  an  action  on  tho  case  for  an  escape  on  two  executions,  both 
dated  October  10,1825.     One  for         -        *        $1101,25. 

Sheriff's  fees  for  conin]dtnient,      •        -        ^  14,00. 

Theotlierfor 1150,14. 

Committing  fees,         ^        .        -        -        .     .      14,60. 

Interest  on  the  judgments,  from  October  10, 

1*825,  the  time  of  the  judgments  against  the  Bes" 

manSf  to  May  7,  1627,  which  was  the  date  of  the 

Judgment  and  execution  against  Weeksy    212,77. 

interest  on  the  committing  fees,  2,42. 


215,19. 


Real  sum  due,        .....        $24d.5,24« 
The  judgment  -against  Weeksj  was  only  -       2490,90* 


The  judgment  was,  therefore^  too  small  by  $4,34. 

1.  An  audita  querda  will  not  lie,  unless  it  appears  that  the 
-complainant  has  sustained,  or  is  liable  to  sustain,  some  wrong  or 
injury  by  the  execution  ;  and,  in  the  present  caae^  the  writdoe^ 
not  show  that  the  cooiplainant  has  sustabed,  or  is  likely  to  sustain^ 
any  wrong  in  the  assessment  of  the  damages  against  him,  as  the 
judgment  is  not  more  than  the  amount  of  the  two  executiops  a* 
gainst  tlie  Beemans^  and  the  committing  fees  and  interest. 

2.  The  clerk  was  authorized  by  the  rules  of  the  court  to  assess 
the  damages  in  the  case. — SeeRvle  10. — Judiciary  Act^t.  19,54* 

3.  By  the  constant  practice  of  the  xsourt^  the  clerk  assesses  the 
damages  ia  all  cases,  wherein  judgment  is  rendered  by  default,  or 
m/  didt ;  more  especially  in  those  actions  where  the  measure  of 
.damages  appears  from  the  declaration ;  and  if  the  .defendant  wish- 
es to  be  heard  in  damages,  or  desires  apy  other  mode  of  assess- 
ment, he  should  make  application  to  the  court,  and  have  a  minute 
thereof  made  upon  the  docket.  The  complainant  in  this  case, 
thaving  neglected  to  make  such  application,  has  waived  his  privir 
aege,and  can  not  now  take  advantage  of  his  negle.ci,  and  set  asid» 
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th6  judgment  by  an  audita  jttercfo,  on  the  i  Franklin,  Jan.  ifig^ 
ground  that  he  has  had  no  day  b  court,  or  )  jVeekt  ts.  Xaurrcnc^. 
that  he  haa(  b^  do  notice  cff  the  assessment  of  the  damages. — 1 
Sw.  Dig.  764. 

4.  The  amount  of  damages  claimed  from  fVeeki,  and  to  nvfaich 
the  said  Latffrence  was  entided,  appears  from  the  declaration,  and 
tvh«n  no  greater  damages  are  assessed  than  appear  from  the  dc^ 
claration  to  be  dne  to  the  plaintifi^  there  is  ao  grierance  to  be  cora-^ 
plained  of.  ^ 

5.  Judgment  by  nil  didt  is  d  spddes  of  default,  and  if  the  de* 
fendant  doed  not,  on  such  judgment,  make  application  to  be  heard 
hi  the  assessment  of  damages,  he  impliedly  consents  that  judg" 
ment  may  be  rendered  against  him  for  the  amount  claimed  hy 
the  plaintiff  in  his  declatatloh. — I  Tidd.  605. 

6.  The  taxation  of  costs  is  a  matter  of  discretfon  with  thd 
court,  and  Tin  audita  querela  Cannot  be  sustained  for  any  errors  in 
taxing  costs  in  this  case^ 

Royceand  lS[untffor  the  complainctnt.  1.  We  contend  that 
the  complaint  in  tliis  action  discloses  grounds  fbr  some  sort  of  re- 
lief. 1.  For  the  excessive  imerest  and  cost  set  forth  in  the 
complaint.  3.  Because  the  clerk  assessed  the  damages  out  of 
Court.  The  latter  is  relied  on  as  the  most  important  and  con-^ 
elusive  ground  of  complaint. 

The  sherilThas  a  right,  in  all  cases  of  escape,  to  show  the  cin 
6unTstances  of  the  debtors  in  mitigation  of  dfonzges.^-^Stat,  p^ 
5^18.  And  the  creditor  iii  not,  in  any  such  case,to  recover  beyond 
hk  actual  damages  occB^oned  by  such  escape.  Prom  this  we  con- 
tend that,  irt  no  cJase  for  a  mere  escape,  whether  voluntary  ornegJ 
ligent,  is  the  creditor  entitled  to  judgment,  as  a  matter  of  course, 
for  the  full  amount  of  his  execmioh  against  the  debtor  ^  but  il 
behoves  hin>  to  show  the  amount  bt  his  actual  damages,  as  id 
other  cases  of  uncertain  damages*  If  we  are  right  in  this,  it 
fellowts,  of  couriSe,  that  the  assessment  of  the  damages  is  a  judicial 
act,  necessary  td  perfect  the  judgment,  and  to  be  performed  by 
the  court,  or  under  their  supervision  and  sanction  ;  and  that  an 
assessment  by  the  clerk,  out  of  term  time,  is  whcrfly  nugatory  and 
void.  But,  if  the  crediror  is  not  obliged  to  produce  evidence  in 
fegard  to  his  damages,  and  the  statute  has  only  secured  to  thn  • 
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#rattkUn,  Jan.  I8W^ )  sheriff  the  right  of  going  into  such  ovideQce  d^ 
JTeehs  vs.  Laiorenee. )  ^^  option^  :still  the  creditCM*  should  nmke  up^ 
&is  damages  during  the  term,  that  the  ^sheriff  may  have  reason-' 
able  notice  of  the  extent  of  his  clainiy  and  move  the  court  for  a 
hearing  in  damagee^  iif  he  thinks  proper* 

It  is  insisted  that  the  fohBr  of  the  action  decides  the  right  of  the 
^riff  to  show  the  actual  dainiiages, — 2  T.  R.  126,  Borufmis  ts. 
Walker.  .,  If,  however,  it  is  doubted  wbeth^  this  right  extends 
to  a  case  of  voluntary  escape,  we  contend  that  the  court  are  not 
bound  to  regard  the  escape,  in  thiscase,.  as  voloniary.  If  the  orig- 
inal dedafation  cbarge^d  a  vokmtary  escape^  (of  which  there  v 
reason  to  doubt  from  the  face  of  this  compkint)  yet  the  creditor' 
was  entitled  to  recover  upon  proof  of  a  negligent  escape  only. •*— 
2  t.R.  lai,  above  cUed.-^Peake's  Ev.  549.  This  being  the 
ease,  a  judgooent  by  uii  didtf  or  default,  is  not  an  irrevocable  ad^^ 
mission  that  the  escape  was  in  fact  vokmtary  }  bat  is  only  a  con- 
fession of  a  cause  of  action  for  which  the  creditor  has.  a  right 
to  recover  pnder  that  <leclajration«  It  wotdd  follow  that  the* 
sheriff  had  a  ri^,  alter  the  default  or  silent  judgmemt,  to  raisif 
jQ)6  question  upon  evidence,  whether  the  escape  was  volnatary  or 
negligent  f  and,  if  the  latter  to  shoiy  the  actual  damages. 

U.  We  .contend-  that  ant  ciudita  ^uerala  is  a  proper  semedy  iqr 
this  case.  We  know  of  no  other  remedies  which  might  be  sug-^ 
gested,  except  a  writ  cf  error^  or  an  apjplication  to  the  County 
Court  by  way  of  motion.  A  writof  erfor  would  not  reach  oar 
whole  ground  of  complaint.  It  could  gfve  no  relief  against  the' 
illegal  assessment  of  damages  cm  of  term ;  for  the  record  does^ 
not  disclose  tliis  irregularity.  The  practice  of  correcting  errors^ 
and  illegalities  in  tlie.  proceedings  oi  our  c6urts,  by  motioii  aftef 
final  judgment,  has  never  prevailed  in  this  ^te,  and,  from  the  or* 
ganizatidn  of  our  judiciary  system,  could  not  answer  the  purposes 
of  justice.  And,  even  if  relief  might  have  been  obtained  m  this 
way,  the  remedy  by  dvdita  querela  isi  not  taken  airay;  Ifut  b 
concurent withotlier  remedies.-**10 Mau*  103, Lovgoy  vs.  Web^ 
ber.—n  Id.  158,  Brackett  vs.  Wimhw.—l  But.  Ab.  196.— I 
Jacob,  176.  The  injustice  of  which  we  complain,  in  tliis  case^ 
has  arisen  since  the  judgment:  for  the  juc^ment,  which  the  court 
rendered  against  tlie  sheriff,  was  only  that  the  creditor  liad.  a 
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right  to  recover  such  damageis  as  upoot  otMusis  i  B»nkijp^^n.  la^- 
beariog  of  tho  evideocet  should  app^iac  tp  be  (  Week*  v^-  Lau)nw:p, 
jost«  The  assessixxeot  by  the  clerk  is  no  p^art  of  tLe  jgdgoaent,; 
and  yet  there  is  w  other  way  ia  which  the  sheriff  qan  be^  relieve 
ed  from  it. 

HvTCHiJCirsoN^  J^  after  stating  the  cajse,  delivered  ike  opinroa  of 
the  court  The  qut^stioo  to  be  decided  is,  do  the  faels>  coBtaine^ 
in  this  coioplaint,  eotitle  the  compkiDaqt  to  all  or  any  part  of  the 
relief  sought  ?  It  is  very  important  that,  ia  aU  judicial  prooeedr* 
logs,  the  remedy  to  be  applied  should  be  adopted  to  the  ^reiv 
ance  complained  of:  and  the  .experience  of  ages  has.d^rawneqo^e 
practieal  lines  of  distinction  between  difiEerenixjomedies,  which,  if 
followed^  tviil  do  more  substantial  justbe^  than  any  new  cpinme  tbaf 
could  now  be  framed.  The  torii  of  error  and  the  OMdiia  quarda^ 
not  only  come  to  us  as  writs  known,  at  common  law,  but  our  statute^ 
refer  to  eacby  regulating  their  allowaj^e,  and,  in  apn^s  measure^ 
showing  thejjce&ct.  That  important  distinctioo,  of  which  w« 
should  never  lose  t»gbt  in  applying  these  rem^ies,  is,  tb$^  th^ 
iprit  of  error  fastens  upon  errors  committed  by  the  co<trt,,doe$ 
them  away,  and  proceeds  to  do  justice  between  the  parties,  ^tba^ 
justice  which  the  court  below  ought  to  have  don^v.,  T!hpQu4Uq 
querela  seizes  upon  the  misconduct  of  the  r^oveong  party,  as  a 
reason  for  setting  aside  an  execution  for  a  cause  arising  after 
judgment,  or  for  setting  aside  the  judgment  on  the  ground  ;hat  the 
complainant  has  had  no  dagr  in  court.  And,  when  ei|bec  ^he 
execution  or  the  judgment  is  thus  set  aside,  the  cot^plainant  re^ 
covers,  the  damages  he  has  sustained  by  the  wrongful  act  of  the 
party,  of  which  he  complains.  ,In  the  cajspnow  before,  the  courty 
there  is  no  complain^  of  \h^  execution  but  w  ha,t  iis.predicated  upoq 
the  irregularity  of  the  judgment.  The  irregularity  complained  of 
is,  that,  after  the  complainant  bad  been  properly  brought  beibre 
the  court,  and  had  appeared,  and  reviewed  his  cause,  and  let  judg*^ 
ioent  pass  by  nil  dicitj  the  judgment  was  in  fact  made  up  by  the 
Clerk  after  the  rising  of  the  court. 

Allowing  this  to  be  so,  and  allowing  the  damages  to  be  in  their 
nature  uncertain,  as  the  complainant  contends,  it  would  be  the 
proper  subject  of  a  writ  of  error,  for  error  in  fact,  m  which  tliia. 
court  could  reverse  the  judgment  so  Car  as  relates  to  the  assess-. 
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l^rftoiilii,  Jwi.l82».J  i^6ntof  damages,  and  order  a  new  assess- 
tf^'eekt  VI.  Lawrtnee. )  iiUCnt  which  wculd  do  ample  justice  betweetr 
the  parties.  But  it  would  be  no  ground  f6r  an  audita  querela,  te 
throw  the  original  plaintiff  out  of  court,  and  Compel  him  to  paj 
damages  for  this  proceeding,  and  bring  a  new  actiod  to  recover 
bis  debt.  So,  if  a  mistake  intervened  in  taxfng'  costs,  a  writ  of 
error  would  be  the  proper  remedy :  br,  the  co«frt  on  motion  would 
tax  anew,  as  justicfe  reqirired.     ft  is  prdbabte  such  a  correctioii 

.  might  be  propel'  as  to  the  revie\t,  ^aid  to  have  been  paid 
by  ffeefe,  ind  half  of  dne  full  attorney's  fee,  t'dxdd  for  the  Credit- 
or; but  that  ftnrnishesntf  reason  foV  ^cftting  scside  Ae  whofe  judg- 
ment. With  regard  to  the  Clerk's  doing  this  business  after  th6 
court  had  risen,  thatii?  of  no  consequence,  proiided  the  act  done 
by  him  was  thfe  propelr  business  of  the  clerk.  As  well  might  on6 
comphin  that  the  clei^  east  the  int^i^e^  upoU  a  note,  in  a  case  de- 
faulted, and  enterefd  the  judgment  rfter  the  court  had  risen  ;  or 
that  he  made  his  reooftd  affter  the  court  had  risen,  ^he  usual 
course,  arid  the  proper  arid  nefcessary  course,  is,  for  (he  clerk  to 
make  all  necessary  minutes  in  tei'm  time,  showing  a  disposal  of  the 
actions,  and  make  the  entries  in  detail  after  the  Court  has  adjoum- 

^  ed :  and  all  this,  Wh^n  dode,  id  treated  and  recorded  as  done  ii> 
term  time.  Without  such  a  6oUrse  of  practice,  the  court  must  tar-* 
ry  by  till  the  clerk's  business  of  the  term  is  all  completed ;  which 
would  be  a  useless  waste  of  time  ;  for  any  mistake  of  the  clerk,  in 
any  of  hi&  appropriate  ditties  would  afterwards  be  corrected  orf 
motion  to  the  court,  to  amend  the  record  nuncpro  tiind. 

The  nioffe  impoftahc  point  raised,  which  we  are  readj-  arid  wil- 
ling to  decide,  though  but  little  necessary  for  the  disposal  of  thi^ 
complaint,  is,  Whether  the  assessing  df  the  damages,  hi  this  case^ 
was  the  propeir  bosiness  of  the  clerk  ?     We  consider  it  to  be  so, 

prima  facie  }  as  much  so  as  wduld  be  the  castirig  bf  interest  upotf 
ti  note  after  judgment  by  default  of  nil  didt.  la  that  case  the  a- 
mount  of  the  note  and  interest  would  constitute  the  damages.  Irt 
this  case  the  amount  of  the  judgments,  executions,  aud  commit- 
ment fees,  with  interest  on  the  same,  constitute  the  damages^ 
This  is  prima  facie  the  case.  If  the  sheriff  would  derive  benefit 
from  the  provisions  of  the  statute,  to  mitigate  the  damages,  he 
must  come  in  the  way  the  statute  supposes.      He  must  shew  th« 
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'pefWBftj'olibe  prisoners.  Aod  this  kmisc  be  (  TMbkHN,  Jan.  tm9: 
done  on  trial ;  or  at  least,  on  fl  raotlon  for  a  ^  fir«dfcf  vtTZif/^fwif  #, 
iieariDg  in  damages  :  and  is  a  pro]ier  subject  for  tfae  inveatigation 
of  the  jury.  We  recollect  no  instance  of  such  a  defence  present- 
ed in  any  other  way  than  to  tfae  jury. 

Here  the  complainant  bad  bis  day  in  court  to  present  his  testw 
ipony  upon  this  point/  and  his  sufiering  judgment  to  pass  against 
lMm»  as  he  did,  was  a  waiver  of  ibis  defence,  whatever  nught  have 
been  its  efficacy  fin  diminish  the  damages. 

But  the  complaint  suggests  tbat  the  damages  are  greater  tbaQ 
the  amount  of  the  executions.  This  b  a  :CaMtious  expression 
"*  which  tfae  cpmplamant  might  have  sworn  to  wjth  truth ;  but  be 
keeps  out  of  view  the  iqterest  to  which  .tbi9  cireditor  was  entided. 
Taking  into  view  the  piincipal  and  interest,  to  which  haxorenee  was 
QDtitledytheceappIaint  not  only  fails  to  show  the  compk^nant  injure 
ed  in  the  assessment  of  tiie  damage^,  but  ic,sbow8  4bathe  was  not 
thus  injured.  A  cast,  veadjjy  made,  jshows  that  the  damages  wer^ 
not  assessed  too  high. 

The  judgment  of  the  court  is,  that  the  complaint  is  insufficient, 
i^nd  we  award  to  the  creditor,  jLatrrence,  six  per  cent,  interest,  as 
.damages  for  the  delay,  togedier  with  costs. 

Royce  and  Hanij  for  the  complainant. 

AUiU  sind  Dai7ifj  for  tbe  defeAdan^ 

Jonathan  Ferris  and  Elijah  Ferris  vs.  Nathaniel  Burton. 

*That  the  Court  will  decree  ao  ofiset  o.f  demands  jn  reality  motual^  dioush  mj^ 
noDunally  to,  where  equity  requires  i^ 

JBot  these  demaads  must  hare  been  repdeted  cetlain  and  liquidated  hj  judgr 
meot,  or  decree  of  court,  or  by  confession  of  defendant  in  bis  answer. 

The  object  ejT  the  original  bill  of  complaint  of  the  orator,  Jon-^ 
athan  Ferris,~w^s  to  enjoin  certain  suits  pending,  in  favor  of  said 
Burton  against  the  said  Jonathan  Ferris ;  and.to  compel  an  ofliet 
.of  said  demands,  sued  by  said  Burton^  against  certain  demands 
of  these  orators.  On  a  partial  hearing  upon  a  demurrer  to  the 
.original  ^ill,  and  learning,  incidentally,  the  grounds  .of  defenc;^ 
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FraoUio^.  le^.  i  dbcloeed  itt  the  answer  of  Bnrtmi 
FerntUaLv^,Buriim.  )  provisionaBy  imerposed,  the  Court  in- 
tiinated  a  difficulty  ia  getting  at  the  mefks,  without  joinbg  E^tdk 
Ferris  $s  compiaiBaDt;  <  aod  alae  a  difficulty  id  the  defence 
without  a  cross  bill,  bringing  Andrew  B4>8imdc  before  the  courts 
who  aeemed  to  have  been  the  person,  with  whom  Bmtt&n 
deah,  and  against  whon  alone  be  originally  made  his 
charges  ^  and  who  might  probably  ha^e  an  interest  in  presenMg 
claims  against  Burton  to  diminish  his  claims.  Upon  these  scig* 
gestions,  from  the  courty  the  cause  was  continued,  without  ob- 
jection, with  leave  for  the  orator  to  amend,  and  with  leave  for 
Burton  to  bring  a  cross  bill,  ehould  he  elect  so  to  do,  by  times 
specified  in  the  entry  of  the  continuance.  The  bill  was  tfien  a. 
mended,  jonAngfil^ahFtrris  as  €omplabant,'and  Burton  filed  his 
answer  to  the  anoended  bin,  and  also  filed  a  eroos  biU  against  saM 
Jonathan  and  Ely  ok  Ferrir ,  charging  the  substance  of  the  facts 
set  forth  in  hb  answer  to  the  amended  biH,  and  praying  for  a  dis- 
covery with  regard  to  those  facts ;  also  praying  that  ^n<2reu^  BoH^ 
wick  might  be  made  a  party  to  both  biHs.  But  Burton  afterward* 
abandoned  the  pursuit  of  Bottmck,  as  defendant  b  the  cross  biH, 
and  both  parties  used  hifitestimony,  taken  in  chief.  Jonathan  and 
Elijah '  Ferris  severally  answered  the  cross  InB.  Burton  also 
demurred  to  the  amended  bill,  and  pleaded  the  statute  of  limita* 
tations,  and  all  the  answers  were  traversed,  and  the  testimony 
taken  and  published  by  both  parties,  and  the  cause  set  down  for  a 
hearing  upon  said  bitts  and  answers,  and  traverse  of  the  same*^ 
Upon  an  inspection  of  the  claims,  on  both  sides,  as  presented  in 
^aid  bills  and  answers,  they  appear  as  follows :  The  orators  had 
been  partners  together  in  trade  and  merchandize  twenty-five 
years  or  more,  and,  from  1807  to  Sept.  1809,  they  were  secredy 
partners  o(  Andrew  Bostwicky  who  is  mentioned  above,  and  who 
was  then  trading  in  merchandize,  m  Swdnion,  apparently  on  bis 
own  account*  In  fiept.  1809,  the  orators  and  BosiwuJc  dissolved 
their parfnershipby  mutual  agreement^  the  said  ^ot^tmcl;  to  pay* 
all  the  debt«  due^fromthe  firm,  and  have  all  the  avails  of  their  trade 
as  folly  as  if  thebiMitorshad  never  been  his  partners.  But  the  or^ 
ators  were  hoMen  for  a  large  amount  of  said  debtS)  which  diey  m 
the  sei^el,  wei»  obliged  to  pay,  and  did  pay,  oti  account  of  Boef^ 
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twci'j  neglect.  That  on  the  thirtieth  dAy  of  <'  FraMfl^a,  Jan.  18^9. 
January,  1 8 10,  the  said  J^Tat^aniel  Burton  (Ferris  et  ai.  vs.  BurUm. 
purchased  of  said  Bosiunck  all  the  goods  then  in  his  store  at  Swan* 
ton,  amounting  to  sie^en  thousand  dollars  or  more,  and  gave  his 
notes  for  the  same :  among  which  notes  were  four  of  one  thou- 
Nsand  dollars  each,  made  payable  to  said  BaUvnck^  or  order,  at 
different  periods,  but  all  in  16  months.  That  said  Bm^u^A;  oa 
.the  same  day  assigned  said  four  notes  to  the  orators.  They 
forthwith  gave  notice  to  said  Burton  of  this  as^gnment,  and  re-* 
quested  him  to  pay  said  notes  to  them,  when  the  same  should  be* 
come  payables  which  he  promised  he  would  do. 

As  soon  as  Bottwiek  had  sold  out  his  goods  to  Burtwij  he  em- 
barked in  the  lumber-tradd,  and,  in  carrying  it  on,  called  upon 
Burton  for  goods  from  the  same  lot|  at  retaiI,-aDd  drew  orders 
upon  him  which  were  answered ;  and  Burton  paid  particular  debts . 
for  Boatioick  till  his  account  was  swoBen  to  the  amount  of  seven 
or  eight  thousand  dollars :  all  of  which  be  charged  to  Boitwuif 
considering  him  his  sole  debtor,  and  not  suspecting  the  orators  to 
be  partners  with  him.  Bosttvidt  soon  sustained  such  heavy  Ibsses 
in  his  lumber  busmess,  that  he  failed.  Afterwards,  Burton  ob-> 
tained  such  information  of  the  former  partnership  of  the  orators 
fuid  Bo8twick^  and  supposing  the  same  still  to  contmue,  that  be 
brought  his  action  on  book  account  against  the  orators  and  Boj^ 
toicky  jointly,  to  recover  his  said  debt  charged  against  BQstwiek, 
His  writ  was  served  on  said  Jonathan  Ferris  only,  a  turn  est  ra- 
turn  being  made  as  to  Boatunck  and  Elijah  Ferris*  He  so  e»* 
tablished  the  partnership  that  he  recovered  judgment  against  said 
Jonathan  Ferris  for  above  five  thousand  four  hundred  dollars.— « 
Some  of  his  claims  were  rejected,  as  not  being  proper  items  of 
book  charge,  and  he  brought  an  action  of  assumpsit  for  them  a* 
gainst  the  same  three,  and  recovered  against  said  Jonathan  alone^ 
Bs  before,  about  two  hundred  and  eighty  eight  dollars,  b  the 
mean  time,  the  said  Jonathan  and  Elijah^  the  orators,  bad  brought 
a  suit  upon  the  two  ol  said  notes  first  payable,  as  assignees  of 
said  Bostpfick ;  and  had  recovered  judgment  against  said  Burton 
for  the  same,  amounting  to  about  two  thousand  one  hundred  and 
fifty  dollars ;  and  had  taken  out  execution,  and  caused  said 
JSurton  to  be  committed  to  prison  on  the  same ;  and  he  had  pro- 
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rrfuiUin.  Jan.  1839.    i  cured  bopds  to  the  sherifl  for  the  liber- 

Ferris  et  ah  yt.  Burton.  S  ties  oF  the  prison  ;  and  had  depaned  from 
said  liberties,  and  forfeited  his  bond  ;and  the  sheriff  had  deceased 
without  assigning  said  bond  to  the  orators  :  and  no  suit  had  ever 
beea  commenced  on  the  same.  Said  Burton^  at  the  commence- 
ment of  the  original  bill,  had  become  poor,  and  had  little  or  no 
property,  esccept  his  said  two  judgments,  and  his  other  claims  a- 
gainst  said  Bosivnck.  Said  Bostwick^  from  the  time  of  his 
failure  .in  the  lumber  concern,  had  remained  wholly  destitute  of 
property.  There  was  on  the  hearing  no  great  controversy  about 
the  truth  of  the  facts  thus  far  recited,  so  far  as  they  relate  to  the 
merits  of  these  suits*  But  other  matters,  to  be  named,  were 
litigated  in  the  allegations  and  proofs.  Said  Burton  contended, 
that  two  oi  said  four  notes  were  only  assigned  to  the  orators,  as 
collateral  security  for  iheir  signing  a  bank  note,  at  the  Vermont 
State  Bank  at  Burlington^  of  ten  or  twelve  hundred  dollars.—* 
The  orators  contended  that  all  four  of  said  notes  were  assigned 
tp  them  as  general  security  for  their  disbursements  and  indebted- 
ness in  said  concern,  which  had  wholly  become  the  bterest  of 
Bostunck^  and  their  said  claims  exceeded  the  amount  of  these  four 
notes.  That  they,  in  fact,  paid  for  nearly  all  of  the  goods  sold  by 
Bostivick  to  Burton^  for  which  said  four  notes,  and  some  others^ 
were  given  by  Burton  to  Bosiwick.  The  said  Burton  also  con- 
tended, that  he  and  Bostwkk  paid  the  whole  of  said  note  due 
to  said  Bank.  The  orators  contended  that  they  paid  one  half  of 
the  same.  Burton^  also  contended  that  the  orators  and  JBostwtck 
were  in  fact  partners  during  the  time  that  his  said  denaands  a- 
gjBLmstBosttoick  accrued.  This  was  denied  by  the  orators  in  their 
apswers  to  the  cross-bill.  They  insisted  that  all  their  connecdon 
with  Bostwick  was  dissolved  in  September,  1809  ;  and  so  Bost-- 
wick  testified.  Burton  also  claimed  large  sums  as  due  to  him,aad  not 
included  in  said  two  judgments  he  recovered  of  said  Jonathan^ 
due  at  least  from  Bosiwick  ;  and  due  from  him  and  the  orators, 
if  he  succeeded  in  establishing  their  partnership,  at  and  after  Jan- 
iiary  30,1810,  when  said  claims  accrued.  The  nature  of  these 
claims,  and  the  testimony  about  the  same,  are  sufficiently  noUced 
^  in  the  report  of  the  arguments  of  counsel,  and  the  opinion  of  Ae 
'court.       '*"      ''  "•'"'    *■ 
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ArgimenU  in  hekalfof  the  Orators.^  i  Franklin^  ;an,  ld9d. 
h  The  first  question  arisiug  in  this  cause,  (  Penis  efal^t.  Burton. 
15  the  validity  of  the  demurrer.  The  first  cause  especially 
assigned  is,  that  Bostioick  is  not  a  party  to  the  bill.  This  is  not 
necessary.  This  question  is  to  be  decided  on  the  bill  a 
lone,  and  without  reference  to  the  answer,  cross  bill,  and  proofs. 
On  the  face  of  the  biU,  Boitvnck  has  no  interest  in  the  result :  the 
application  is  simply  to  set  off  the  judgment  and  notes  in  favor  of 
ibe  plaintiff  against  Burton  to  the  judgments  in  favor  of  Burton  a-  > 
gainst  /.  Ferris.  No  possible  right  of  his,  to  be  discovered  00 
i^e  face  of  the  bill,  can  be  impugned  by  the  decree.  At  the 
same  time  perfect  and  effectual  relief  may  be  aflforded  without  a*  ■ 
ny  decree  to  operate  upon  him.  It  is  true  that  be  may'  still  bjO 
f esponsible  to  the  defendant  for  the  claims  on  which  the  judg* 
ynents  against  J.  Ferris  are  founded.  But  be  is  now  only  collat-- 
erally  liable,  and  the  mere  fact  that  this  liability  may  be  extup.* 
guisbed  by  grandng  the  prayer  of  the  bill,  does  not  render  it  ne« 
cessary  that  he  should  be  joined.  He  stands,  in  this  respect,  like 
/any  person,  secondarily  or  collaterally  liable ;  and  the  mere  fact 
^bat  this  liability  may  be  extinguished  by  granting  the  prayer  of 
the  bill,  does  not  render  it  necessary  that  he  should  be  joined.  • 
He  stands  in  this  respect,  like  any  person,  secondarily  or 
collaterally  liable,  and  it  can  no  more  be  necessary  to  join  him, 
than  it  would  be  to  join  bail  to  the  sheriff,  or  bail  in  court,  in  an 
application  for  an  injunction,  or  to  satisfy  a  judgment  by  set-o0. 
The  general  rule  as  to  parties  is,  that  no  person  need  be  joined 
whose  interest  is  not  necessarily  involved  in  the  issue,  and  must  ne- 
cessarily be  involved  b  the  decree. — 1  Johns.  Ch.  349,  fVenddl 
vs«  Fan  Rensellaer. 

2.  The  feconci  cause  of  demurrer  is  also  insufficient.  Sup- 
posing the  plaintiffs  to  have  an  adequate  remedy  at  law,  it  does  not 
(bllow  of  course  that  they  have  none  in  chancery.  The  powers 
of  the  two  courts  are  in  many  instances  concurrent,  and  the  par- 
ty often  has  his  elecdon  where  to  seek  his  remedy.  Such  in- 
deed, is  the  case  with  the  very  power  in  question.  Our  courts 
have  never  exercised  the  power  of  setting  offjudgpients  ia  a  sum-. 
>mary  way,  except  under  our  statute;  and  this  cai>e  (the  judgments 
not  being  technically  mutual,)  is  obviously  not  within  it.    Besides, 
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jTrttAUotJan.  !»».  }  two  of  did   iMed  oot  bcifng  in  jiidgdieiit 
Fthitaai,ts.Bwi9ti.)  could   ncJt  be  set  off, even   if  tbe  judg- 
Meats  ard  withb  the    statute.      Burton   sufiered  judgmeat, 
Vrs9  coiiuidtfed,   and    escaped^  hsng    before  fproseiMitiog  his 
cbim  against  the  plainti& :  thus  evading  an  offiiet  in  the  oBual 
mode  of  pleading  it^  and  interposing  technical  difioukies  in  die  vtay ' 
of  an  off-eet  of  the  judgments*     Beaides^  tbe  parties  may.be  re-^  - 
lievedt  although  they  might  have  pleaded  the  set*cff  at  law,  and* 
omitted  it.*^2  Bl.  IL  M9^^  Barker  ^s.  Br^ham. 

S«  The  Mard  cause  of  demurrer  is,  this  court  canned  grant  tbe 
relief  prayed  fen  On  this  point  we  che  iStmfwon  vs«  Waxdf  14 
JsAiis*  68,  md  auiborkies  there  ciledL— %Afeii<.  on  Sei-Off^f^ 
2-5.-5  Fewy^  108,— 12  do.  848.— 13  do.  183. 

n.  If  the  conrthavethe  general  power,tbe  question  then  is»  can 
they  onketlie  s6tH>ff  in  this  case  if  they  deem  it  equitable  ?    It 
may  be  ol^eoted  that  the  debts  are  not  mutnaL      But  the  setjoff. 
IB  this  case  is  sougiit,  not  under  the  statute,  but  from  die  oommoa 
lanr  power  of  the  court.     Under  the  statute  the  debts  roust  be 
technically  mutual.      But  in  the  exercise  of  the  eommoo^law 
poorer,  such  mutuality  ody  is  required,  as  renders  the  set-oflT 
equitable  and  proper.    Tbe  ddbtsin  this  case  are  sufliciently  mu^ 
tmL    Equity  will  lodk  rather  to  the  origm  and  nature  of  these 
ckims  than  to  the  particular  feirm  which  they  may  have  aecidesK  > 
uSfy  assumed*    Tbe  two  judgments  against  J.  Ferris  were  rs^ 
covered  against  him  as  partner  with  E^  Ferris  and  A.  Boshnck^ 
If  tfaeparties  are  to  be  regarded  as  partners  (and  so  far  as  the  va- 
lidity of  die  judgments  is  concemedi  it  is  not  now  to  he  question-' 
ed,)  their  rights  and  babiiities  are  mutual.    If  partners  at  all,  they  • 
were  such  when  the  goods  were  sold  to  Buttany  and  were  equals 
ly 'interested  in  the  prioe  oi  them.    Can  they^not  therefore  set*- 
t^tfiis  price  against  the  charges  for  goods  and  advances  to  them* 
afterwards  i    Further,  Eiyah  Ferris  is  equally  interested  in  the. 
judgments  against  J*  Ferris,    He  may  be  forced  to  eootiibutet  if- 
tbe  judgments  are  paid,  and  Bvstijridt  being  insolvent..  J.  and  E* 
Ferris  may  be  regarded  as  virtually  the  debtors.    A&totbe  coun^ 
ter  demands,  diey  are  not  only  really,  but  nomioally,  tbeidetoon. 
But  if  we  regaid  the  form  in  which  tbe  debts  are  new  pm9nited4 
Ihtve  is. no  difiedtjr in  making  the  wet<iBL    J. and E^Benuy  wot 
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jwal  cwditora  of  ih?  defendant    Ifo  is  the  (    Fr»WiiU«D.  im^ 
creditor  of  J.  Ferris.     E.  Ferrk  is  the  f  F0rri$  UM.  ▼•.  JSurtotu 
ool^  persod  obviously^  who  can  object  to  t]ie  sei-qff^    Butt  be  is. 
the  applicant,  and  Burton  cannot  object.    If  the  case  were  revera- 
ed,  and  Burton  the  applicanti  the  case  might  be  difierent*    But  ey-* 
Bn  in  soch  case,  the  set-ofl  has  often  been  decreed.-— 14 /oib«# 
63,  Simpsm  vs.  Hart.^^  H.  Bl  bSlyDennie  vs.  EllioU—4:  T. 
AJ  23w— Jllon^  on  iSe^-C)^,  7,  note.— But  further,  Burt  on  states  in 
his  answer,  that  at  the  time  of  giving  the  notes,  it  was  agreed  tbat^ 
his  advances  which  he  might  make  to  Bostwick  should  be  appli- 
ed to  the  notes ;  and  he  admits  that  his  advances  were  the  fo«m<« 
dation  of  the  judgments  against  J.  Ferris.  Upon  the  ground,  there*, 
fore,  of  the  original  agreement  a  set-off  may  be  made. 

The  plea  of  the  statate  of  limitations  ia  no  bar  to  the  eet-off, 
foe,  as  to  the  notes,  tfaey  are  dated  January  3(hh,  1810 :  the  bill 
was  filed  in  1819.  As  to  the  judgment  ag^bst  Burton,  the  stafrr . 
utedoes  not  run  while  the  claim  is  pursued  tbrougbthe  prooeas'of< 
commitment,  escape,  &c.  At  all  events,  the  gaol  bond  is  withia. 
no  statute  of  limitations,  and  the  plabtiffi  being  equitably  the  ow-'. 
ners  of  the  bond,  and  entided  to  the  benefit  of  it,  may  set  it  oBL 
^ — 1  EL  Bl  Rep.  659,  O' Conner  vs.  Murphy. 

Is  it  equitable  that  the  set  off  ^ould  be  made  ?  On  this  point' 
a  stronger  case  can  hardly  be  imagined.  It  appears  by  the  an« 
sw«r  to  the  cross  bill,  and  the  proofs,  that  the  plaintifi  originatty: 
{Mud  tar  the  goods  for  which  the  notes  were  given  to  a  very  laq^e 
anounN-diat  the  notes  have  never  beenpaid«^that  they  were  su- 
«d  by  Burton  for  a  part  of  the  same  goods  which  he  delivered  to 
Bostwick,  and  judgments  obtained  to  a  large  amount,  and  that 
Bostwiek  and  Burton  are  both  insolvent.  Independently  of  the. 
injustice  of  sofiering  Burton  to  coQecthis  judgments  against  J". 
J^Vmf  ,iidiile  he  is  indebted  to  the  plaimtfis  in  a  laif  er  amount  fin* 
which  they  have  no  efiectual  remedy,  the  strange  result  will  be 
prod«iced,  that  the  phuntiffi,  after  paying  twice  for  the  goods,  witt 
lose  them  entirely,  and  this  after  paying  Burton  for  the  very  goods 
for  whbfa  they  hold  his  notes  unpaid* 

If  the  ofiiet  is  made,  how  far  shall  it  be  made,  and  what  clainn 
flinat  be^  taken  into  tfa&  account  ?    Answer,  the  notea  not  in  jildg-' : 
r  which  am  ^admitted  t»  be  due»  and  the  judgments,  againsfe. 
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yfrnuMiih  JtM»>  ir839.  I  Bortott  fefmded  on  the  two  ootei  ficsf 
/Vrmeia/>^i9tirfon.  3  doe;  As  to  the  latter,  an  attempt  }» 
made  to  set  tip  a  supposed  receipt  executed  by  the  plaia^ 
fifi  to  Biirten  ;  bm  this  is  no  defence  to  the  set  off  ^  for  the  re- 
ceipt is  not  proved.  It  is  to  be  sure  sworn  to  hj  the  defeodaatr 
But  the  existence  of  it  is  denied  by  both  the  plaintifis,  io  thfiraiir 
Swer  to  the  cross  bill,  and  is  disprored  by  Bostwick.  The  receipi^ 
if  to  be  considered  as  proved^  furnishes  no  defence.  It  is  eriAeaf», 
of  a  mere  agreement  with  Bostwick,  with  which  the  defendaat 
hfts  ifio  concern.  ! 

The  great  diffictilty  with  this  subject  is,  that  Boitwid  iSA  not 
pay  the  bank  debt  and  redeem  the  pledge.  The  defendwt  baf 
faileil  to  establish  this  fact.  The  defendant's  two  judgaieal^  a- 
pSkit^  X  Ferris  are  prbper  to  be  set  off.  But  no  other  ckmsi 
his  are.  His  private  claims  against  Bostwick  are  not  proper  to  be 
Setoff.**^  T.  ii.69,  Olaitter  vs.  Uewer.  To  set  off  these  woul4 
belniftireet  violation  of  £tfrfon'«  agreement  with  die  plaiotifi.  Ifo 
itm^ly  trusted  Bo$twickxvpovk  his  private  responsibility,  butgm 
Ae  plaititiffs  distinctly  to  understand  that  he  did  so.  As  to  eba||7 
ing  tli^pt^intiffias  dormant  partners  with  B^twkk^  tbe^atleniS 
fails.  The  fact  df  partner^ip  is  denied  by  the  answer  to  the  crosr 
Ml,  Wd  BisproVed  by  Bikimck  in  his  anstifer.  No  evidence  isof- 
ftredtty^rdve  a  partnership  fa  fact  after  the  30th  January,  18Wf 
n6rttMthedefebdamsbaddealings  with  the  partnership  whilst  it  ex- 
isted. &}  Kis  ftftef  deal  be  relied  on  the  sole  responsibility  of 
Bontfffidk:  The  "feet  of  their  having  been  partners  will  not  ava3, 
ibi^a  dormatit  paitner  Is  not  Sable  after  a  dissolution,  even  without 
Hdlice  t6  sndi  as  had  no  previous  dealings  with  the  firm.-  Nor  is 
publication  in  the  Chitrel/enecessaiy  to  protect  such  dormant  plrt- 
ner.— i2  Camp.  ^n^JfetoBome  vs.  Coies—Egp.  JV.P*  C.  371, 
Godfrey -vs.  Tum6tiU.—Pedke'8  Cases,  42,  164.— 2Bfod.^ 
Bing.  72,  Brooke  vs.  JEiufcrfty. — 4Esp,  jR,  59,  Evasu  vs.  Drvm- 
mond.  But  supposing  the  plaintifis  liable  as  partners,  there  is  nodr 
ing  set  ibrthin  the  btU  which  will  serve  as  die  subject  of  a  set-off' 
With  the  exception  of  the  claim  formerly  adjudicated  upon,  a^Kh- 
ing  appears  in  arty  tangible  shape-«-nothing  which  the  coortcan 
act  upon.  -  There  is  a  general  indefinite  charge  that  the  j^ioii& 
are  indebted.    Clums  thus  presented,  having  laid  dormant  for 
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many  years — so  long,  indeed,  as  to  be  (  Franklin,  Jan>  I82d. 
barred  by  the  statute  of  Umitations,  be*  \  Penig et^v9.  BuHok. 
tween  a  creditor  confessedly  poor»  and  ddbtors  who  were  an^plj^ 
responsible,  ought  not  to  be  favoured.  They  should  be  present* 
ed  in  such  a  shape,  at  least,  as  that  this  court  caa  determina 
their  validity.  But  with  respect  to  such  as  are  specified,  they 
are  barred  by  the  judgments  set  forth  in  the  bill.  The  judgment 
on  book  concludes  tlie  defendant  as  to  all  ai-ticks  charged  or 
chargable  on  book.  And  the  judgment  in  asmmpsii,  as  to  e^ 
ery  thing  adjudicated  upon,  of  which  the  specification  is  evidonea 
The  defendant  has  not  set  forth  in  any  part  of  hisproceeding8,any 
specific  claim  or  debt  due  him,  which  does  not  also  appear  to  have 
been  submitted  in  the  trials  at  law. 

Argument  in  behalf  of  Burton.  Firstly.  On  the  part  of  Btif*' 
ion  it  is  contended  that  the  ofiset  claimed  by  the  oralorB  in  this 
case  cannot  be  decreed  upon  any  princples  established  in  this  court. 
Here  are  neither  mutual  debts  nor  mutual  credits,  and  without  a 
mutual  denumd,  or  a  mutual  credit,  the  Court  of  Chaeeery  will 
not  interfere.  A  joint  debt,  and  a  seperate  debt,  cannot  be  set 
off  against  each  other  at  law.-— Jlfon^  Set.  25. — 2  Mad.  Ck. 
513-4. — 8  dm.  Dig.  928-9.  Nor  in  equiQr,ualefls  a  clear  mu- 
tual credit  has  been  given. — 2  Sw.  Dig.  149^ 

Seeondbf.  It  is  further  contended  that  if  this  ofiset  ean  be 
allowed,  there  is  an  adequate  remedy  at  law.  The  power  to 
make  ofisets  rests  either  on  the  statute  of  ofisets,  or  upon  the 
jurisdiction  of  courts  over  thenr  suitors.— 4  T.  JZ.  123^  MRtchdl 
vs.  Oldfield.—2  H.  Bl.  Dmnie  vs.  Elliot.  But  courts  of  law 
exercise  the  power  of  setting  ofi  judgments  upon  the  latter  princi- 
ple as  extensively  as  courts  of  equity,  and  under  the  statute,  i^  is 
said  that  "courts  of  equity  have  not  gone  farther  than  courts  of 
fcw  in  cases  of  set  off."— 2  Aik.  236. — Mont.  Set.  57,  69. 

Thirdly.  If,  however,  the  offset  is  allowable,  we  contend  that, 
upon  the  bills,  answers  and  proofs.  Burton  is  entitled  to  bring  ki 
bis  other  claims,  not  included  in  bis  two  judgments.  1.  The  sum 
of  four  hnndred  and  ninety  six  dollars,  being  the  amount  of  goods 
delivered  by  CatUn  and  Jasper  to  Bostwiek  immediately  previous 
40  the  sale  of  the  store  of  goods  by  Bostwkk  to  Burton.  The 
facts  in  relation  to  this  appear  from  the  testimwy  of/.  H.  Bur- 
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rima|Liia^/ap,  IQ99.  i  /09 .  and.  SfeA .  »Wmorc- — Feak  jyiPt 
F^rr^ f^oi/ v», ^ifrtoa. >   1  ^7,  PuUcr  et  at.  vs. 72^  etd. 

As  to  tba  other  demands  vrhicb  Burton  claims  to  hai^a  set  off^ 
if  Buy  $e(  off  is  ordered — ^ive  contend  that  the  recovay  hf  Bmf^ 
ton  in  his  two  actions  wherein  he  Expressly  chained  the  partner- 
ship of  jBo^t^jand  Jonathan  and  Ely  ah  Ftrris^  dariog  the  pe4 
riod  in  which  these  claims  originated,  and  in  the  business  to  wfaicii 
they  related,  has,  as  against  Jonathan  FtrrUy  at  least,  condosive^ 
]y  established  the  fact  of  such  partnership,  during  that  period,  and 
]Q  that  business  carried  on  ostensibly  by  Bostwick  alone,  and  under 
the  name  and  style  oi  Andrew  Bostmck.  This  being  the  oase^  it 
is^  competent  for  any  person  dealing  with  jBofimcX:  in  that  business 
to.,^  off.  any  .debts  of  BoHwick  against  the  partners.-*-?  71  R* 
3pl|  .notes f  Strong  et  uL  vs,  Davy. — Mont,  Set*  29*  We  also 
c^i^ruji.Ui^l  aQ  these  claims,  (except  the  items  mBurtonh  ac^ 
count.. disallowed  ^7  ^^  auditor,  as  bemg  for  the  separate  and 
private  use  q{  Bostt(nck)  were  equaUy  partnership  debt3  asthoi^ 
Tor  which  Burton  recovered:  they  are  clearly  blended  in  the  general 
acpoiiDt,  ,and  dealings  of  the  parties,  and  cannot  be  severed  without 
manifestinjustice.We  furthei^contend  that BurfonV  notes,  dio'made 
payaUe.to  A^rew  Bostwickf  might  have  been  prosecuted  in  the 
namesof  aUjthe  p^es,  alledging  that  they  were  taken  in  the  name 
an(j[,s^le  of  their  firm;  and  that  /.  4*  E.  Ferris^  a5  indorsees, 
might  h^tve  deplared  upon  the  endorsement,  of  all  the  parties  in  the 
sai^.wayv  Now  it  shall  not  be  permitted  to  these  persons  by 
elqpM^g  to  call  thie  notes  the  private  property  o{  Bosttoidty  or  by 
any  other  arrang9ment  among  themselves,  to  vary  the  legal  eflfect 
of  th^  transactions  to  the  injury  of  Burton.  Considering,  therefore^ 
that  the  partners  were  in  reality  both  payees  and  indorsees  of  thi^ 
fournotess  and  that  the  indorsors  and  indorsees  are  in  fact  the 
saipe  peraonsi  it  follows  that  all  these  partnership  debts  are  prop-t 
er  subjects  of  offset  against  the  notes.f-^5  Vesjr.  108,  James  vs. 
Kynnien. — Mont.  Set,  3, — Jh.  69  Afp.  5. 

The  other  claims,  amounting  to  $1677,  we  ocmsiderto  be  prov- 
ed by  the  tesitimooy  adduced  by  Bunan,.a6d  ought  to  be  seir-off, 
against  the  orators'  claims,  if  aqy  offset  be  allowed.  There  is  ha 
evi4enqe  lhattbeseid«i(os4)aT&beenadju<Kdited]n  the  acdon  of 
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«SI;QEApsit  BirtM  V9.  Boitwide^  mtd  Jon-  i  rrankiw,  iim.  I(ft9. 
-aihrn  and  JESyoA  fVirwi.  The  answer  f  j?errtf«ftit~BurAMi. 
^f  B<»*^«^  on  this  poim  n  not  evidence,  and  the  depoationof 
Wm.  Ht^psm  enly  sfaoim  liA  belief  Uiat  mom  of  ibem  were  coih 
•laitted  ia  the  gpecificHiOB  fled  in  that  cause.  He  does  not  say- 
that  any  eyideaoe  was  oiered  to  support  ibeiD^  or  «Ten  that  tbe 
^specificatioin  fintt  filed  was  not  akered  or  withdrawn  before  triaL 
^Bemg  icXMUJsd  in  that  cause,  hetsoold  t^ertainly  have  toM  if  these 
^lenands  ^v^k  tea^  tiied  awl  ad^adicated>i 

FowMy.  WeeeoMredtbatdnereisno  equity  in  thiscasetohrdac^ 
iheooimte  allow  tbeoBsetclaimed  by  tbe  orators  beyond  tbe  amount 
xdtmo  of  the  four  aetes,  unless  Burian  is  allowed,  at  tbe  same 
time,to  bring  imo  tbe  aeeoont  all  his  demands  for  wbidi  he  has  not 
i-ecorer^jodgment;  beeatMe,  upon  tbe  evidesoe  it  is  doObtiul 
wdbelher  the  orators  tfid  in  fact  {mrchase  more  than  two  6f  die 
ooies^  W  e  contend  that  two  fKiCes  were  pledged  niei%ly«s  an  fai«- 
d^Kinity  against  a  certain  bank  note,  and  that  B^^gtwkk  paid  the 
{meipal  part  o£  that  nqte«  And  because,  if  the  ttnin  Should 
gmnt  tbe  oAet  dakned  by  die  orators,  and  not  aHow  Burttm  to 
brieg  in  his  ether  demands,  he  must  lose  as  much  in  those  de*^ 
fiMuids  as  the  orators  ctin  possibly  loes  by  fUHegto^gei  an  cfiset  of 
tnere  than  two  ^the  oolesw  it  is  not,  tberdiwe  a  ^tttpofor  eqei*- 
ty  to  intaifere,  and  the  rote  of  law  ibotild  be  sufikured  to  prevaS; 

liutcaiirsoN,  Chancellor,  after  stating  tbe  oa«e,  announced 
the  opinion  4>f  the  cduit.  It  is  objected  that  tbe  orators  cam  hav^ 
no  decree  by  reason  of  die  d«Gciency  of  their  bill ;  Andrem 
Bmtmekf  neit  being  made  a  party  defeodant.  We  discover  no 
necessiiy  or  use  in  aMtking  him  such  party«  The  cnrators  com* 
plain  of  nothing  which  would  entitle  them  to  a  decree  against  iiim, 
if  he  were  defendant*  Basiwkk,  can  exercise  no  control  tn^er 
the  demands  oil  either  sale*  He,  being  not  served  with  process 
in  JBurlon'i  suits  at  law,  and,  consequently  not  beihg  a  debtor  m 
said  judgments,  need  not  JMn  to  help  die  t)rator8  get  rid  of  those 
Judgments  in  the  panioular  way  they  choosetopursue.  If  BHrton 
tvere  sure  he  could  establish  the  partnership  between  die  orators 
-and  £oshsftc£,which  he  has  set  op  in  his  cross  bill,  he  might  want  to 
l>ring  in  Bositoiek  with  the  orators  as  defand«its  to  that  bill,  lot 
^e  purpose  of  a  decree  that  would  cover  all  bis  claims  that  stand 
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Frftnkuii,  Jtf94  w».  i  agaswt  Boiiteick^  and  attaeh.thoee  chms 
F^rfif  eTaTvf.  JBuriM.  ^  to  tbex)cbers  DOW  litigtttecL  But  tha  dor 
{eiMb»oifaa»  not  saen  fit  to  pursue  Us  DU>tioa  to  have  Bosiwd 
nwfi^. and  made  a  d^fepdant  to  bis  cxoaa  bill.:  apd  he  has  no 
jrigbt  to  complain  .diat  the  orators  bave  not  joined  bim  in  tbeirs- 
If  B0^mck  had  a  joint  interest  with  the  orators  in.the  notes  ihey 
fnj  to  haveofiet,  there.would  be  some  groundfor  the  objection* 
•BfAty  it  appears  by  die  bill  of  oomplai^  and^  indeed^  by  the  lesdr 
mony  in  the  case,  tliat  he  has  no  intendst  whateirec  iatboae  noteft^ 
The  orators,  as  assignees  of  Bostutioki  bare  kept  them  till  diey 
b«ife  made,  tbem  tbeir  own :  and  they,  standing  as  joint  endorsees 
of  jBoi^foidb,  jointly  retain  the  whole  interesL  If  they  hold  tW 
jojnt.legal  interest,  they  as  iully,  from  the  ikets.now  before  the 
eotutybold  the  equitable  interests  as  well  with  regard  to  Botimd^ 
«tf  to  Buirtkon.  Again,  it  is  orged  that,  if  the  oralorsiiaye  any  real- 
ty at  all,  tbey  have  ample  remedy  at  law«  If  thb  be  so,  it  is 
oot  by  virtue  of  our  statute,  authorizing  an  o^tof  judgoients. 
A  part  of  the.  orators?  demands  are  not  judgments.  The  judg- 
«ieots,  also,  must  be  before  the  same  court,  to  come  within  the 
statute.  If,  by  the  remedy  at  law,  is  btended  an  appltcaticKi  to 
the  discretionary  power  of  the  cducts  of  law  to  compel  oSets, 
where  equity  requires  it,  Che  remedy  is  inadequate  for  the  same 
reason;  the  demands  are  not  all  rendered  incontestibly  certun 
1^  judgments.  Courts  at  law  must  act  upon  the  riglito  of  parties, 
first,  by  pursuing  the  ways  the  law  directs  to  decide  what  those 
ngbtS'Sre ;  tfae&,give  proper,  effibct  to  the  rights  thus  ascertained. 
Let  the  claim  of  the  orators  be  presented  to  a  couit  of  .law,  and 
die  defl^dant  would  ha^e  ^  right  tp  plead  wen  assvmpnt  to  these 
notes,  and  b^re  a  jury  trial : .  and  white  this  should  progress,  might 
press  the  coUection  of  his  judgments  and  wholly  evade  the  ofi&et. 
The  discretionary  power  of  this  court,  as  a  court  of  law,  tp  com- 
pel offsets  on  motion,  only  reaches  the  demapds  that  have  passed 
into  judgments ;:  which  is  not  the  case  before  us,  but  in  part.— * 
See  2  Aik,  fL  ^21,  ConmbU  vs.  BuMin. — ^It  is  further  urged 
that  thi$  courts  as  a  Cpgrt  of  Ci^cery,  have  not  power  to  cofm* 
pel  this  set  offset.  The  objections,  taken  together,  see^i^to  im- 
ply that  we  ha^vo  gireatw  power^as  a  court  of  law  than  as  a  court 
of  chancery.    We  might  truly,  meet  the  same  embarrassments,  at 
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the  threshold,  kietdi  ealMcky;  but,  sit^  (  Frt«k!hvJa«.  WW. 
ting  as  a  couit  of  efaanceiy,  ve  dm  so  )  9hrt94tah  ▼«*  Mwn^* 
control  them  m  to  prevent  injustice;  We  oar  by  as  kijunetioD 
upon  the  judgments  of  the  defendants,  while  die  suit  is  pending, 
as  was  done  in  this  case.  If  the  defendant  j  in  bis  answer,  had  de- 
nied giving  the  botes  of  ^  oratots,  we  mgfat  hive^ireoted  an  is- 
sue to  the  jury,  who  would  settle  that  question.  But  the  answer 
of  Burton^  acknowledging  the  giving  of  the  note?,  has  removed 
that  difficulty,  and  placed  the  caose  on  the  satne  ground  as  if  judg- 
ment were  rendered  for  die  amount,  h  ie  nmiecessary,  per- 
haps, to  observe,  that  chancery  power  was  necessary  to  compel 
this  answer,  wMch  thus  removes  the  objection  to  our  exerdsing 
the  consummating  power  of  diis  court,  should  eqaity  require  it. 
Again,  the  statute  of  limitations,  both  pleaded  and  Inristed  «pon 
in  the  answer,  is  urged  in  bar  of  the  orat<Mr^  daim  of  ofiset.  We 
may  dispose  of  this  by  simply  observbg,  that  the  answer  expressly 
admits  that  these  notes  were  given,  and  have  never  been  paid  '■ 
But,  further,  the  notes  were  witnessed,  and  would  run  fourteen 
rears,  which  tenn  had  not  eh^sed  when  this  suit  was  brooght. 
The  statute  would  run  against  the  judgment  upon  the  two  first 
notes  in  eight  years;  but  the  same  was  merged  in  the  bond  for 
the  liberties  of  the  prison,  which  comes  not  within  the  statute. 
But  the  answer  admks  that  all  remains  unpaid,  which  sweeps  a- 
way  diis  ground  of  defence.  Indeed,  it  seems  not  to  have  been 
much  relied  upon  by  the  tsounsel. 

The  defendant  charges,  in  his  cross  UH,  that  the  orators  and 
BostwUk  were  partners  in  the  lumbering  concern,  and  as  sueh,^ 
holden  to  him  for  all  his  claims  against  B^Hwidc,  that  grew  out  o 
that  concern.  This  is  absolutely  denied  by  bodt  the  orators  in 
their  answers ;  add  there  is  no  testimony  tendmg  to  prove  it,  as 
relates  to  the  demands  not  included  in  the  judgments  already  re- 
covered. It  is  urged,  however,  that  the  decision  in  these  actioas, 
thatthepartnershtp  existed,  is  proof  between  these  parties,  dur- 
ing that  period,  in  relation  to  other  demands.  This  position  can- 
not well  be  maintamed.  They  might  be  parmers  with  regard  to 
some  transactions,and  not  so  with  regard  to  others.  Whether  that 
decision  was  right  or  not^  it  binds  allparties  with  regard  to  the  mat- 
ters therein  adjudicated ;  but  it  goes  no  further.    It  does  not  bind 
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tetLtiiWn,  Jm.  1«89.'  J  fhlb  coUit  against  rfdifig^^tet^qoityteqilfrei* 
fetfit dai  n.  Bmruml )  %i  telationi(y  Other mttteiv,  uor^fti  under 
cbn^dera^QotT.  1q  seems  probiUe  tbat  dsoserieoisiotis^ape  a'lMrdk 
sbip'trpon  the  bratoH^.  They',  hs  dcttyitig  tbe  direct  cliarge  of 
partnershi]^,  admit  that  tbeji^  w^re  partners  aCBa$H0i^  in  his  mei^ 
cantMe  coneem^  aboiit  twa  years^  ending  in  Sept.  1809  ;  but  aiH 
strer  tbat  tbeccttmexion  was  then  wfaolfy'  dissolved.  Aaid  Atj 
porfdretyden^  aiy  coMfexien  widi  bim  b  the  lunoiber  cdoceniw--^ 
Bthitrickj  #ho  stands  an  indi^rent  witness  in  this  eontro¥ers}r,ea- 
iiftlj  stipports  the  answers  of  the  orators  npon  these  points :  and 
iht^re  is  no  testitnony  tending  to  coniradiet  those  answers.  There 
ihay  have  been  testimony  on  those  trials,  showing  a  partnerriiip 
l^tiorto^ept.  t80d,andthe  said  Jona^Aan  might  have  been  tnn.'- 
*ble  to  prove  the  dissolution,  or  to  prove  it  sufficiently  puMshed  in 
thie  view  6f  the  court  and  jury  j  bntthe  testimony  now  before  t» 
dan  leaV^  do  doubt  of  the  dissolution  prior  to  the  lumber  concent. 
'  'The  6rators  now  claim  that  their  notes,and  denrand  dueontfa^ 
jaiI*bond,  shall  ofiset  against  the  two  judgments  the  defendatk 
holds'  ligafinst  Jonathan  FerrtBj  on  tlie  ground  of  a  mtitoalily  tif  in-' 
terest,  and  die  probable  bss  of  their  said  debts  widiotit  sochcAsat, 
by  reason  of  the  poverty  of  the  defendant.  This  mutuelilf  ^  r^ 
stths  from  tilie  partnership  of  die  orators,  of  which  we  eutetliBi  ao 
doubt.  TTr^  beitig  joint  partners  in  all  ^hr- advances  to  B99^ 
^riek,  and  In  dl'dieir  liabBides  as  bis  partners,  while  diey  contin* 
ued  so;  also  as  his  sureties,  and  in  all  the  payments  they  madam 
<!onsequenbe  of  toch  fiabiSties;  and  the  four  notes  being  aaaigned 
to'them  jointly  by  Boitvcid^y  they  are  joindy  entided,  both  in 
law  and  equity,  to  receive  the  pay  on  these  demands,  so  fiar  as  «• 
ther  has  any  interest  in  them.  Their  interest  in  two  notes  is  mn 
disputed.    VRth  regard  to  the  other  two,  it  ife  disputed. 

The  defendant  insists,  in  his  answer,  and  in  his  cmes  bill,  that 
tw^  of  these  notes  were  only  delivered  to  the  orators' as  seooriiy 
for  signmg  the  bank  note ;  and  he  flirdier  insists,  that  .the  \mk. 
note  was  wholly  paid  by  Bostiiokk^  e?tcept  forty  dollavs  paid  ^ 
the  defendant  himself.  And  he  attaches  to  his  answer  ^«(MI  'he 
says  he  verily  believes  to  be  a  copy  of  a  writing  to  that  eftct^ 
given  beck  by  the  orator^,  when  they  retfeived  eatdmotes.  He 
also  urges  dro  after  concessions  of  tbc^  orators  to  hiin'diat  the  facta 
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490061  and  t)i«  orttors  io  thfir  aa^w^  to  the  cross  bttl^  .d^y  .Us 
'•v«r  «i|ustiog ;  ^wd  deny  thai  two  ^  s»d  notes .  wcw  delivered 
imrely  as  securitgr  for  their  sigoiog  tbe  bank  900  ^  hutalkget  tbajtall 
ftmr.of  said  notes  wore  delivered  for  tbeoi  to  xeceive  the  pay » and 
apply  the  same  in  satisfacti<si  of  their  general  expenditures  in  be- 
half of  BcMtmck,  They  further  answer,  that  they  poidtowards  a^id 
bank  note,  or  rather  on  the  executi«>n  for  the  same  debt,  four  hiV|- 
dr^d  dollars  at  pne  time,  and  three  hundred  at  another  tii^e,  im^ 
the  officer's  feds,  aniouotiog  to  eleven  dollars  and  seventy  five 
centSv  whichsaid  sums  have  never  been  paid  ihemyas  they  fuUy  hi;* 
li^ve.  On  the  part  of  the  defendant,  £39.  Wetmore  testifies,  tb<^ 
he  was  aheriif^nd  had  the  execution  to  collect^  and  that  Buriofi 
paid  him  forty  dollars,  and  JBosivnck  paid  the  remai^d^.  Qp 
the  part  of  the  plaintiff,  ^o^^trtcfc  testifies  explicitly  that  he  did 
not  pay  the  whole,  but  that  the  orators  paid  half,  of  said  ejKecu* 

That  the  orators  received  two  of  those  notes  as  securi^  ftf 
vSigning  the  bank  note,  merely,  and  that  the  bank  note},  was  paid  .by 
Bpttundi  without  charge  to  the  orators,  form  a  substantial  charge 
k  the  crass  bill.  This  makes  the  orators  witoesses  for  the  4er 
fondant  on  that  point.  And,  as  they  in  thek  answers  deny 
d)ia,as  before  mentioned,  and  as  fof^ttTidk't.  testimony  fully  snjf. 
.porta  these  answers,  we  must  take  the  fact  to  be  so,  notwithstanf)- 
ing  die  positive  testimony  otEsq.  JVetmure.  Npt  that  we  doMllt 
at  all  the  integrity  and  recoUectioQ  of  Esq.  IVetmore^  The  me^^ 
actuaUy  paid  by  the  orators,inight  hfive  been  delivered  bjBosttgickf 
and  he  might  hav^  felt  no  interest  to.  inform  JEsq.,ff^etvu)r9  iro«p 
whom  the  money  came.  What,  is  still  more  probable,  the  money 
paid  by  the  (Mrators  might  have  been  endorsed,  and  the  officer's 
foes  paid,  as  related  in  the  answers  of  the  orators,  and  a  delay  a- 
gre^d  upon  t  and,  afterwards,  an  oZuii  or  i^/tirtej^  execution  takftu 
€ut  for  ihcf  remainder,  and  the  wbde  pf id  to  Ejfq.  Wetmare^  ^s 
he  now  relates,  lia  we  find  tbis.fact  to  be,if  theJien  .of  the  oratoirs 
Mpon  the  two  noteaf  first  payable,  wer^  as  cbiMrgi^.  by  the  defend* 
att  in  his  ciqss  biUr  still,  that  lief\.waa  not  destroyed  i>y  the  r^* 
demptoi  ef  tbopledgfr,  as  contended  by  the  dofi^ndan^    7!l<' 
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yfgDklin.Jap.  189^  i  pMg&  Continues,  unless  we  believe  tbe 
PerTueiai,y*.Burtfm.  )  charge  of  the  defendant  in  his  cross 
bill,  that  the  orators,  in  the  fanof  18I0,  acknowledged  tke  bank 
note  paid  without  charge  to  them,  and  their  lien  upon  the  two 
notes  destroyed.  We  are  not  at  liberty  to  treat  this  as  true  ; 
tot  it  is  dented  by  the  answers,  and  there  no  testimony  tending  to 
prove  it. 

Tins  rei^ult  renders  unimportant  the  controversy  about  the  re-- 
ceipt,  or  the  terms  of  it ;  the  receipt,  set  up  by  the  defendant  ii» 
his  answer  to  the  orators* bill,  and  in  his  crossbill.  This  the  de- 
fendant attempts  to  support  by  the  testimony  of  John  H.  Bttrton* 
His  teslimony,  upon  tliis  point,is  far  from  being  positive.  He  has 
no  transcript  of  the  writing,  andhis  recollection  is  so  imperfect  that 
he  cautiously  inserts  at  every  sentence,  "  if  he  recollects  right,*^ 
&c.  Besides,  his  testimony  leaves  the  receipt  in  the  hands  of 
Sostwicki  to  whom  it  belonged,  and  he,  instead  of  showing  it 
lost,  so  it  cannot  now  be  produced  in  court,  swears  that  he  believes 
no  such  wriring  ever  existed.  We  should  require  but  little  tes- 
timony to  convice  us  that  Bosttvtck  took  a  wrinng  of  some  kind» 
from  the  orators,  when  he  assigned  to  them  notes  to  the  amount 
of  four  thousand  dollars  :  especially  if,  as  the  orators  affirm,  the 
application  of  the  avails,  or  amount,was  to  be  the  subject  of  a  future 
settlement.  But,  when  we  are  called  upon  to  decide  upon  the 
etact  terms  of  that  wvitmg,  without  ha^dng  it,  or  any  sworn  trans* 
cript,  before  us,  we  should  act  upon  something  more  definite  and 
posidve,  than  the  testimony  of/.  H.  Burton :  and  this,  more  es« 
pecially,  as  alt  the  facts,  before  us,  shew  a  state  of  things,  in  which 
it  would  seem  probable  that  tlie  orators  would  be  apt  to  require, 
and  Bosifvick  willing  td  give,  security  for  any  monies  they  might 
be  liable  tb  pay,  by  reason  of  their  previous  connexion  with  him, 
or  their  having  become  security  in  his  behalf.  We,  therefore,decide 
that  the  orators  have  a  joint  interest  in  the  four  notes  assigned 
them  by  Bo^ti^,  in  whatever  shape  th^  may  now  be,  whether, 
in  notes,  or  judgments,  or  prison  bonds  :  and  that 'the  whole 
amount  is  comprised  in  that  joint  interest. 

The  two  judgments  in  favor  of  Burton^  the  defendant,  are  a« 
gainst  Jonathan  JPefm,  only.  Tet  the  same  partnership  of  the 
orators  renders  these,  in  equity,  the  joint-debts  of  the  orators.    If 
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Jfm^tkan  dhoubt  pay  Ami,  he  could  i  JtmUitw  J«iu  i«». 
Compel  £/94rA  to  contribute  his  share*  }  Fmrit  et  oL  V9.  Burton. 
The  reruedy  upon  Eljfok  is  more  circuitous  than  thai  upon 
Jonathan,  But  tliey  are  jointly  liable  to  pay » or  contribute  to- 
wards paying,  these  judgqoepts.  They  have  an  absolu^,  a 
joiqt,  ,and  an  equal  interest  iti  paying  the  same,  or  procurring 
ttieir  discharge.  There  is^  therefore,  in  equity,  a  complete  mu^' 
tuaVtym  the.  demands,  which  the  orators  pray  to  bayeseioff 
ag^in^t  each  other. 

The  nejU  question  presented  b,  do  tbe  circumstances)  proved^ 
show  this  ofi3et  equitaUe  ?  It  is  always  equitable,  that  mutual 
debts,,  due  in  money,  should  be  discharged  by  an  ofllet  rath* 
er  than  that  each  should  collect  of  the  other,  unless  this  equity  is 
destroyed  by  some  extraneous  circumstances  shown  on  the  bear- 
ing. Hence  the  provi»ops  of  our  statute  for  direct  ofiset%  whero 
the  demands  are,  in  .form,  as  well  as  substance,  routual.v  Henae 
also»  the  Chancery  law  to  compel  ofisets,  when  injustice  would  be 
the  result  of  refusal.  In  searching  for  the  equity  in  the  present 
case,  wc  find  (hat  no  sort  of  partnership  existed  between  die  ora« 
tors  and  Bosiwickj  during  any  part  of  the  period,  iu  which  the  de- 
fendant's debts  accrMed.  Further,  diat  Burton  gave  credit  to 
Bostwkk  alone,  and  had  no  suspicion  that  Bostwick^  when  he  de- 
livered him  goods,and  paid  monies  for  him,  was  binding  or  could ' 
bind  the  orators.  There  is  no  ground  to  su8peGt,tbat  tbe  orators,  at 
any  time,  drew  from  Bastwick  the  funds  which  gave  him  credit,  as 
charged  in  the  defendant's  cross,  bill.  It  appe«i(  probable,  from 
the  tesdmony  of  BoHwkk^  that  all  the  goods  he  sold  to  Burton 
were,  in  fact,  paid  for  by  the  orators,  except  about  j^500  wordi 
purchased  in  MontrtaU  It  is  a  fact  not  contested,  diat  Burton 
is  so  depressed  with  poverty,  that,  should  the  orators  pay  him  the 
anK>ant  of  his  two  judgments,  the  only  prospect  the  orators  would 
have,  of  coUecung  the  amount  of  said  notes,  would  be  the  recov- 
ering back  the  same  money  so  paid  upon  said  judgments.  But  a 
circumstance,  tbat>  more  than  any  other,  seals  the  equity  of  this 
offset  is,  that  Burton  has  disclosed  in  bis  answer,  that  it  was  ex- 
pressly agreed  between  him  and  said  Bosiwick^  that,  whatever  he 
should  pay  for  said  Bojtwick^  and  ihe  amount  of  the  goods  ha 
^ould. deliver  him  in  said  lumbering  bu^iness^  should  be  set  off 


Digitized  by 


Google 


4M  CASES  Il4  THE  SUPREME  COURT 

TrmnMSa,  Jan,  1839.   i  iguilSt    SSid    DOteS.        Thc   oratOTS     ptty 
Ferrit  it  aLrn.  Burton,  S  ^^   ^^  ^^7     ^^^^     Should     be    inade^ 

sofnr  as  Burton  has  established  the  amount  of  his  claims,  by  re-* 
covering  judgment  for  the  same.      This  the  defendant  now 
resists :  but  the  equity  is  too  apparent  to  be  rejected  by  the  court. 
The  defendant  howerer,  insists,  that,  if  any  ofietis  tnade,  be  is 
entitled  to  an  allowance  of  various  other  claims,  besides  tbe  two 
judgments,  for  goods  delivered  to,  and  pajnnents  made  fer,  said 
Boitwick.  Of  these  he  has  furnished  a  schedule  in  bia  answer  and 
crossbill.    These  have  nev^  been  established  as  claims,  even  a- 
gunst  Bostwidcj  by  any  recovery;  on  the  contraty,  it  appearsi 
b^  the  defendant's  own  showing,  that  these  were  all  under  con- 
sideration on  the  trials  in  the  suits  in  which  said  judgments  were 
rendered,  and  were  rejected  and  disallowed.    Were  it  not  so,  they 
could  not  be  supported  in  law  or  equity,  as  claims  against  the  ora- 
t  ors,  by  any  testimony  now  before  the  court.     All  but  one  or  two 
items  accrued  as  claims  against  Bo$tmcky  after  the  assignment  of 
tbe  notes  to  the  orators,  and  notice  back  to  Burton^  and  his  prom* 
ise  to  pay  to  the  plaintiffi.      He  had  given  a  qoCb  to  Bosittiek  of 
three  thousand  dollars  or  more,  besides  the  four  notes  thus  assign-* 
ed  to  tbe  orators.     He  had  oo  right,  afiw  such  noiic«,aiKl  his-proiih* 
ise  to  pay  to  the  orators,  to  commue  paying  to  BosUmek,  or  suffisr 
Bottwick  to  become  his  debtor,  so  as  to  create  a  claim  to  go  a- 
gainst  these  notes  thus  ass^ed.      But  it  is  said  these  notes  were 
given  too  large  by  $496,  that  amount  of  goods  having  been  sold 
after  tbe  bilb  were  made  out,  and  before  the  notae  were  givwi ) 
also  that  the  payment  to  Samud  Burton^  of  seven  or  eight  hun- 
dred dollars,  was  prior  to  the  giving  of  said  notes.     These  rest  en 
similar  principles  with  tlie  others.      There  is  no  pretence  that 
the  orators  knew  this,  or  had  reason  to  suspect  it,  or  inquired  af- 
ter it.    The  defendant  knew  it,  or  might  have  known  it :  and  was 
bound  to  know  it  before  ho  promised  the  plainti£,  or  be  silent  a-* 
bout  it  afterwards.    It  appears  from  tbe  testimony,  that  the  whole 
amount  of  all  the  notes  t^^a^too  large  by  $496  \  but  it  does  not 
appear  that  either  of  these  four  thus  assigned,  was  larger  thav 
was  intended.    The  defendant  held  another  note  of  three  thou- 
sand ddbrs,  or  more, which  might  be  the  one  that  was  too  large. 
He  .may  so  treat  it,  and  setde  wkh  Boiiwiek  accordinjg^y*     Ha 
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musl  so  treat  it^  rather  tban'uAkjp  aa  ior(>a4  ^^  FrankiiD,  Jan.  1829.^ 
upon  the  amount  he  bad  pyromised  to  pay  to}  F^risdai..yB.  Burton.^ 
the  orators,  by  facts  of  which  they  knew  nothJAg^  til}  it  wbs  too 
iate  to  seek  their  remedy  upon  the  endorsor. 

These  claims  being  removed  out  of  the  way,  the  decree  of  the 
court  iS)  that  the  ofiset  be  made  accordbg  to  the  prayer  of  the 
amended  bill,  but  without  cost  to  either  party*  Interest  must  bp 
cast  on  the  demands,  and  the  balance  ascertained.  If  there  provep 
to  be  a  balance  in  favor  of  the  orators*  that  will  be  decreed  theoo^ 
and  they  may  have  execution  for  such  balance :  and  the  judge- 
ments be  entered  in  thesuits  at  law  as  of  1821,aad  satisfied  by  the 
ofisetSj  [in  whole  or  in  part,  as  the  balance  of  the  o^^  shall  rien* . 
der  proper. 

Allen  and  Phelps,  for  the  orators* 

RoyUt  for  the  respondent. 

ffcodSabeockvt.  WSUmt  Ktnnei^. 

Thftt  arPiortia^Oi  altor  the  Uw  dsy  l«  |*Mad,  mU  notice  to  pa^yJiiittt  l^toUs  «ii« 
titled  to  xecovor  the  rant«  and  profiiii  wid  unaat  it  uoi  liable  to  p^y  ibts^vf 
to  the  mortgagor. 

That  iho  poMoaior  caanot  recover  of  mortgagea  atta^eoaiit  foe  atticlee  df|iTaia4 
with  intentioQ  of  paying  tucb  rent. 

Korcanthefatloreof  die  ttortgagae  loraovrer  io«n40Ct«iofantt«ipdt  bveii^ 

for  this  reut,  take  away  hie  deftoca  to  thii.MiMt^n. 

'  This  was  an  action  on  book  account,  in  which  tbe  defendatit' 
gave  judgment  to  account  in  the  County  Court,  and  an  audltot' 
was  appointed  to  take  the  accounts  of  the  parties.  The  auditor'^ 
report  having  been  returned  into  court,  judgment  was  rendertd 
diereon  for  the  plaintiff,  and  exceptions  were  taken  tofhat-de^ 
ciskm,  upon  which  the  cau^  ^wad  removed  to  the  Snpfeme  Court,' 
for  a  final  decision. 

The  report  of  th^  coditor  is  as  feOoWS :  «*4i  this  case  jrwir  au- 
"ditor  reportsthat,he  notified  the  parties,  who  duly  attenAsd  «ir 
''BiiditiDg  of  their  acc(Hjnts-—\^en  tte  |>Iaintiff  exhibited  the  tc^ 
*' count  hereto  annexM,and  proved  tfiat  Oe  fliMMhttit^^ 

KKK 


Digitized  by 


Google 


459  CASES  IN  THE  SUPREME  COURt 

l^rankiin,  Jan.  1829.  J  «<of  him  Ae  articles  and  aemces  tktreln 

Bdbeoek  vi.  Kennedy.  )  "charged^    The  defence  was  that  the  ac- 

**  count  accrued  in  part  payment  for  the  rent  of  certain  premises 

"occupied  by  the  plaintiff  from  about  the  first  of  March  A.  D. 

"  1825,  until  about  the  first  of  March  A.  D.  1827— the  defend- 

**  ant  eoytending  that,  during  all  that  period,  after  about  the  first 

«*  of  September  1826,   the  plamtiflToccupied  said  premises  under 

^'  him,  and  thereby  became  liable,  and  undertook  to  pay  him  a 

"  reasonable  rent,  which  was  admitted  to  be  considerably  more 

**  than  the  amount  of  the  plaintifi's  claim  in  this  action.    On  the 

'^  part  of  the  plaintiff  it  was  insisted  that  he  was  always  liable  to 

•*pay  the  rent  aforesaid  to  one  Thomas  Kennedy^  or  his  wife,  and 

**  never  undertook  to  pay  it  to  the  defendant.     It  was  shown  that 

"on  the  9th  day  of  December,  1824,  Thomoi  Kennedy  mortga- 

"ged  a  small  piece  of  land  and  two  bouses  thereon  standing,  to 

**  the  defendant,  to  secure  the  payment  of  a  note  of  $430,  whidi 

**  became  due  January  1, 1825,  and  had  never  been  paid-^Tliat  in 

^the  month  of  January  or  February,  1825,  Thomas  Eennedy  was 

^  applied  to  by  the  plaintiff  lor  liberty  to  occupy  one  of  the  houses 

^  aforesaid,  and  gave  some  encouragement  to  that  e&ot ;  but  no 

**  agreement  was  concluded,  when  Thomas  Kennedy  absconded, 

*^and  has  never  returned,  or  had  any  further  coromunicadon  with 

**  the  plaintiff  upon  that  subject^That  shordy  after  Thomia  Ken- 

'^nedy  absconded,  the  plaintiff  concluded  an  agreement  with  the 

^'  the  wife  of  the  said  Thomas  Kennedy  for  the  use  of  one  of  the 

'^said  houses,  ^und  moved  into  the  same,  and  Kennodfs  iara9y 

^^^  moii«d  out,  and  left  the  noor^aged  premises  in  possession  of  the 

^  plaintiff  and  a  person  who  occiipied  the  other  bouse  underali- 

**  cense  of  TVuma§  Kennedy  or  his  wife.    This  was  about  thefirst 

^of  Mjirch,  18254     About  the  first  of  September,  1835,  the 

^  defendant  notified  the  plaintiff  of  his  mortga^  aforesaid,  and  re- 

'^  qnired  him  to  hold  under  the  defendant,  and  pay  him  all  sqbse> 

**  fnent  rents.  After  due  the  defendant  made  repairs  upon  the  i^oit- 

^*  gaged  premises  to  a  considerable  amount,  and  leased  the  other 

**  hoase  to  difoeet  persons,  and  received  rents.    In  consequence 

^  of  these  transactions,  this  accoutit  arosQ;  it  being  well  under* 

**  stood  by  the  plaintiff,that  the  defendant  supposed  he,  was  receiv- 

«f ingthf  sevei^articl^s charge^, in f%ymepx towards renty and  the 
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<«  pUfttiff  intending  the  same  to  go  on  the  <  F^nkiin,  Jan.  18«^ 
"  reDt,a$be  several  times  declared,  provided  }  Babcock  vs.  Kennedy. 
^<  be  was  not  compelled  to  pay  the  rent  to  Thomas  Kennedy  or  lib 
^  wife,wbo  has  continued  to  assert  her  claim  to  said  rent.  It  was 
"shown  that  the  defendant  having  brought  his  action  against  the 
^  {daintiff  for  use  and  occupatbn  to  recover  the  balance  of  said 
^^  rent,  the  subject  matter  of  that  action  was  submitted  in  due  form 
*'  of  law  to  Batei  Turner  andH.  R.  Bearddey^  arbitrators,  who  on 
*^tbe  14th  dayot  March  1837,  made  and  published  their  award 
*^  in  writing)  which  is  affixed  to  and  made  a  part  of  diis  report.-^ 
"  If  from  the  foregoing  facts  the  plaintiff  is  entitled  to'  recover, 
<<  your  auditor  finds  due  to  him  the  sum  of  eleven  dollars  and  four* 
^*  teen  cents,  to  balance  accounts  between  the  parties  $  otherwise^ 
^  your  auditor  finds  there  is  nothing  due  the  plaintiff.'' 

'^  We  the  subscribers,  being  chosen  arbitrators  to  hear„  fleter^ 
*'  mine  and  award  upon  a  certain  matter  of  controversy  be- 
*^  tween  WUUam  Kennedy  and  Wood  Babcock^  conceinbg 
^  certab  rents  claimed  to  be  due  and  owing  from  the  said  Wood 
^  to  the  said  William^  of  and  for  the  use  of  a  certain  house  stand- 
^  ing  on  the  premises,  mortgaged  by  one  Thomas  Kennedy  to  the 
^  said  WUliamj  and  having  taken  upon  ourselves  the  executiop  of 
^  the  powers  to  us  given,  and  on  the  lOlh  day  of  Marcb^  A«  D. 
•♦  lS27,the  said  fFSItomand  Wood  being  both  present,  after  re- 
^  ceiring,  bearing  and  fully  considcfring  the  proofs,  allegations  and 
^representations  of  said  WtUtofn  and  Wood  of  and  concerning, the 
^subject  matter  rclerred  to  iis-^odeteraiiie  that  the  said  W^od 
^  is  not  mdebted  to  the  said  WiUiam  for  the  cause  aforesaid,  and 
^  did  not  promise  to  pay  the  said  W^iam  for  the  use  and  OQca- 
'^'pation  of  the  house  aforesaid  ;  and  do  further:  award  that  said 
^  ^Vbod  do  recover  agamsttfa'e  said  WSKom  his  costs  and  charges, 
**  which  be  hath  stistained,  together  with  the  cost  of  this  reference;" 

For  the  defeniimi  it  was  argtsodi  That  he  being  a  mortgagee 
in  possesaoo,  was  accountable  to  Thomas  Kennedy^  tlio  mortgag- 
'of,  for  Ihd  rent^  and  the  profits  of  the  premiaes :  of  course  the 
said  plaintiff  was  accountable  to  defendant  forthesamc^  audio 
him  only. — 1  Doug: 279^  Moss  vs.  G«tf««^«.*-1  T  R.  3T6, 
Birehvi.  Wright. 

'  It  appears  that  the  services  mantiofied-in  ^hiT^'tf  ac^ou?)t 
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F«»q^io,  /fiB.  1^99*  >  were  voluntarQy  rendered^  and  the  titi- 
Babeock  j9.  Kennedy.  >  cles  delivered  to  defendant  in  payment 
of^e  rent  of  the  said  premises,  which  had  become  diie  ^r 
defendant  had  entered  into  possession  thereof,  and,  having  voiuft- 
tarily  paid  the  rent  with  a  full  knowledge  of  all  the  circumstaooes 
of  tlie  case,  he  cannot  sue  and  recover  it  back. — 2  Com.  an  Con, 
40.--4  Bos.  ^  Pul.  260,  Taylor  vs.  Hare.— I  Aik.  73,  Sbsm. 
vs.  Davis. 

The  award  mentioned  in  the  case  was  bad  in  an  arbitration  be- 
,  tween  the  defendant  and  the  plaintiff,  wherein  tlie  defendant  cbiim* 
ed  the  rent  of  Babeock ;  and  the  arbitrators  decided  that  the  de* 
feadant  ought  not  to  recover  in  a  certain  suit  which  he  had  ooid^: 
menced  against  the  plaintiff  for  the  rent ;  and  did  not  detenniBa- 
ibat  Babcockm^t  to  recover  back  what  be  had  paid. 

•Argument,  for  the  plaintiff.  From  an  e&aminatioa  of  antiion' 
ities,  ijL  will  be  found  that  the  mortgagor  in  possessioa  hasa  right 
t9  retain  tbe  rents  and  profits  of  the  mortgaged  preaiises.  And  it 
is  confidently  asserted  that  no  case  can  be  found  in  the  books,  in 
vi^iich  it  has  been  held,  that  the  mortgagee  could  lecover  of  tba 
mortgagor  for  the  use  and  occupation  of  the  mortgaged  {Nxipec^ 
—1  boi^.  21,  Keech  vs.  Hall.— lb  Mass.  268.— 1  Piek.IlSU 
Wilder  vs.  Ho^htqri.—2  Con.  R.  600,  Barkhamstead  vs.  JPorr. 
nuMgton. — Doug,  R.  631,  Rex  vs.  Mkhad* — 11  Joka^R*^^ 

In  this  case  the  plaintiif  was  tenant  to  the  mortgagor,  W  oet  to 
tbe  mortgagee.-^  Ea$t.  450,  Thunder  vs^  Bekher. — ^The  teniutt 
of  the  mortgagor,  in  regard  to  the  payment  ofrent,  where  tbe  leaaa 
19  qu^l^  subsequept  0  tbe  mortgage,  is  placed  prectself  ia 
ti;e  san^e  situaiioa,  witli  respect  to  the  mortgagee,  as  tbe  moitigan 
ggur.  He  cannot  protect  himself  against  a  suit  by  tbe  mortg^or 
by  a  payment  of  rent  to  morgagae. — 8  C.  L.  R.  27&,  Benmf^' 
Robinson.— 7  T.  R.  488,  Barwick  vs^  r/w»|p«w.— 1  fi^i^ 
114.  Jackson  vs.  Vernon. 

Admitting  that  the  defendant  bad  a  strict  legal  right  totbe  rent, 
yet  the  award  of  the  arbitrators,  mMtnaiiy  chosen  by  the  parties, 
settles  that  question.}  and  it  js  now  too  iate  for  tbe  deiendamtD 
put  in  his  claim.— C^z/fi.  on  Arbitration^  51«->^13£(U^d67y 
Chastvs.  Westmorc^ssiA  ffe^tmore  v$* Forics. 
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HutCHiNtOK,  J.  after  statiog  th*  cose,  (  Fr>akUo,J«».  i8St. 
announced  the  opinion  of  the  court. —  f  F<tbcockr%,  Kennedy/ 
The  onij  ground  on  which  the  plaintiff  can  recover  the  sum 
claimed  of  the  defendant  is,  that  he  is  liable  to  pay  the  rent  io 
question  to  Thomas  Kennedy^  the  mortgagor ;  for,  the  report 
of  the  auditor  shows,  that  the  articles  were  delivered  m  coo*- 
templation  that  they  would  go  in  payment  of  the  rent,  supposing 
the  defendant  as  mortgagee,  entitled  to  receive  such  rent.  If  the 
plaintiff  is  compellable  to  pay  this  rent  to  the  mortgagor,  the  con^* 
sideration,  upon  which  he  delivered  the  artides  to  the  defend-^ 
ant,  has  failed,  and  he  ought  to  recover  back  their  value ;  if  oth-» 
erwise,  the  same  mast  go  in  payment  of  the  rent,  according  to  tbet 
original  understanding  between  the  plaintiff  and  defendant* 

The  statute  allowing  the  defendant  in  an  action  of  ejectment,to* 
come  ia  with  a  motion  for  a  decree  of  redemption,  .only  admits 
that  motioa  after  a  judgment  for  the  plaintiff  in  common  form  t 
and  the  common  form,  as  dictated  by  other  statutory  provisions,  19' 
for  the  plaintiff  to  recover  his  damages  and  costs.  Another  stnp' 
ule  provides,  that  the  mortgagor  shall  have  a  tight  to  keep  pos- 
seasbnof  the  mortgaged  premises  liH  condition  broken,  in  all  cas^ 
ses  except  where  a  contrary  provision  is  contained  in  the  mort** 
l^gedeed*  As  soon  as  there  is  a  breach  of  the  condition  bj 
non-payment,  the  mortgagee  has  a  right  to  the  possession  of  die 
mortgaged  premises }  and  having  such  right,  if  he  sues  and  re- 
covers, his  judgment  in  common  form,  according  to  his  legaf 
rif^s,  would  be  that  he  recover  bis  damages  and  cost,  compoting 
the  rents  and  profits  irom  the  breaefa  of  the  condition.  If  a  motion 
ta  redeem  is  then  interposed,  these  damages  wiB  form  no  part  of 
the  mm  due  in  equity,  bat  that  will  be  composed  of  the  money  se» 
cured  by  the  mortgage  and  its  interest,  just  as  though  these  dama«* 
ges  had  not  been  recovered.  But,  if  there  be  no  redempdon;  in 
^ct,  execution  will  issue  for  these  damages  and  the  taxable  cosisL 
The  effect,  therefore,  of  this  'recovery  of  damages,  is  only  to  en- 
foree  actual  redemption ;  for,  if  such  damages  are  recovered  and 
collected  without  any  deoreeof  foreclosure,  the  mortgagee  mast 
account  for  the  Mme  as  part  [iayineiit  of  tfaemkntgag^  money, 
whenever  the  mortgagor  brings  Ms  faiH  to'  redeem:  As  between 
the  mortgagee  and  the  onginal  mortgagor,  thb  recovery  of  dam- 
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l^iAruy Jm. lagg.  1  i^^s  WQuld  be  but  of  IHtle  user  far 
Bahcodfrt^Xennedg.  )  the  mortgagee  might  usurfly  as  well 
puHMO  his  mortgage  securities.  It  is  considered  in  Mas'-' 
Mockuittu^  that  the  morgagee's  sufieriog  the  mortgagor  to  remaia 
in  posBessioo^  amounts  to  a  consent  to  receive  nothmg  as  rent  hot 
the  interest  of  the  money  :  and  the  courts  there  allow  the  imort*^ 
gagee  no  rents  and  profits. 

•  The  reasoning  cannot  be  the  same,  when  the  assignee  of  the 
piorgagor  takes  possession  and  converts  the  profits  to  his  own  use.; 
for  the  mortgagee  has  no  remedy  against  such  assignee  for  the  ac- 
cruing interest  upon  the  mortgage  money ;  and  if  be  is  enricJied  by 
fmb  rents  and  profits  of  die  mortgaged  premises,  he  holds  the  same 
Wtpf  the  reach  of  the  mortgagee ;  his  only  remedy  ^bemg  up^ 
00  the  mortgagee  and  upon  the  mortgaged  premises.  It  wouldy 
fher^fpre,  seem  reasonable,  if  the  law  will  admit  of  it»  that  die 
i^Mrtgogee  siiould  recover  the  rents  and  profits  of  such  assignee^ 
iMm}  thereby  repder  a  redemption  more  certain,  and  he  be  liabkr 
tf^  account  for  tlie^  same  when  redemption  is  made.  This  court 
deisiflad  ia  a  case  in  Caledonia  county,  (Set  1  Aik.  Rep.  829^ 
j$tfcin$on  vs.  Burt  et  ah)  that  the  mortgagee  mi^  recovelr  rent? 
9nd  profits  against  tbe  assignee  of  the  mortgagor,  ifter  tiotiee  Mr 
^it;  iUidfifnosucl^notice,  then,  from  the  commeDcementof  th^ 
actiqn.,.       «.  . 

^Matfie. present  case,  the  defendant's calKngi^lGai  (daiyi^ after  « 
bKfia^ph  of  copdition,  and  giving  him  notice  to  pay  the  rent  to  the  de- 
fendant, wasjfor  this  purpose,  tantamount  to  notice  to  ^uit;  and/nun 
tbat  time  forward  be  bad  a  rigbtto  receive  the  rents  b  profitSr  from 
^le.  j}i'in«J|ples;ortbe  decision  above  cited*  And,  during  thesam» 
(ei:|9(^ttve  i9Q;:ji(^gQr  could,  support  no  claim  fpr  the  renb$  and  pr^ 
iU(^  for  the  very,xQasc^.4J^th8v^aine  bek^ng^^  to  tb^  defeedfwu 
-It^JlQ^^^:  ^ip*  ^  report  of  .x||e  .WAdilOf  tbat.lhe  ^efefidaot^ 
tjjp  jBVicJg^gee,;  v\^fi$.  iij,  pQ»e|^iftp,f^  ii^  lOfher  paris:  of  4ie  jnprtf» 
glig^d.p^eipi^es  \.\m  i^d«es  -not  appf^r  iM<  tbe  plawt^  Md 
S(^§t)c|ip^{tQ4l>^i4?f6l!(^efr^^reoder^  ppsseeaion,  properly- 
^pi^akin^,  j^^^.^f^ .  de^eiidf^nt;  v  The  plaintiff  seems  to  ba?e  de*^ 
clGned  attorning  to  the  defendant,  through  fear  of  bis  liability  to  the 
mortgagor.  Yet,  after  the  pay^y  of  the  mort^o  money  bad 
arrived,  and  the  p«}pe|>t  not  madot  and  b?  notified  \3y  Ae  de^ 
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feodant    to   pay  him  the   rent,   if  he  (    Fraflkiin;  Sm.  fMS/. 
paid  it  to  Tkamas  Kennedy,  the  tnort-  f    BiOcock  yt.  Kennedy. 
gagor,   he  would  have  done  so  «t  the  ptfril  of  paying  the'  san'iei 
again  to  the  defendant,  the  mortgagee.     So  far  as  regards  this  part 
of  the  defence,  the  facts  reported  by  the  auditor  entitle  the  de-* 
ieBdaqt  to  judgment  for  hiscosts. 

We  will  now  notice  the  arbitrament  and  awflrd.  If  thia  forma 
any  answer  to  the  defence  set  up,  it  must  be  on  the  ground  that 
the  defeftdantis  thereby  estopped  to  set  up  bis  right  to  thie  reat; 
or  his  claim  thereto  is  barred,  as  if  there  had  been  a  regular  ad«^ 
judication  and  decision  against  his  right.  It  appears  by  the  re- 
port th«t  the  defendant  brought  against  the  plaintiff  an  actitm  ef 
^asumpsit  for  the  use  and  occupation  of  these  premises.  That 
action  was  submitted  to,  and  decided  upon,  by  arbftrafors,  and 
the  award  was  against  the  present  defendant,  that  be '  eould  not 
recover  in  the  action.  It  does  not  appear  on  what  ground  tb^ 
arrived  at  that  decision;  but,  if  there  is  any  ground  on  which  thef 
might  so  decide,  and  yet  this  defence  stand  good,  the  estoppel  or 
bar  fails.  Now  it  is  obvious  that  action  might  have  been  dectddt 
upon  die  ground  of  a  total  want  of  contract  between  pkiutiflrand 
defendant.  The  arbitrators  might  have  found  the  defendant  lit 
diat  action  atreapasser  upon,  and  not  tenant  to,  the  then  pfaindflt^ 
who  is  the  present  defendant.  What  is  more  conclusive,  they 
might  have  decided  on  the  very  ground,  that  the  items  of  the 
phuntiff's  account,  now  sued  for,  were  a  full  payment  of  the  yei^ 
tem  ihen  sued  for. 

In  such  a  cose,  their  decision  would  have  been  correct,  an4 
would  also  furnish  a  good  reason  why  the  present  plaintiff  ahbultf 
not  recover  in  tlus  suit,  and  get  back  the  very  money  diat  once 
vent  in  payment  of  the  rent.  In  every  view  taken  by  this  court,' 
ibe  judgment  for  the  plaintiff  is  erroneoes,  and  must  be  revers^d^ 
And,  it  also  apjiearing  by  tfie  reportof  the  auditor,tbat,  if  the  plaui- 
tiff's  account  was  applied  in  payment  of  the  rent,  Aere  woiild  bat 
nothing  due  to  the  [rfaintlff,  judgment  muse  be  rendered  forihe  i%* 
fendaat  to  recover  his  cost ;  which  is  die  jodgoneot  tbe  Cousltf 
Court  ought  to  have  rendered. 

SmaUeymdAd(m$yhtp\BSxriff.  -       .  '»'     '-  - 

.  Jtkhardionj  Mdis,  and  Dow^^r  defiiftdttWS  >  *  ^  ^^   '  *^  '** 
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TTie  Oversetrs  cf  the  Poor  of  Georgia^  appellees, 


vs» 


The  OverHert  qf  the  Poor  of  Chand  Isle,VippeiU9ntB. 

That  in  nttUmaU  ctua  tlM  Court  will  take  no  notice  of  a  9MemaU  out  of  tMf 
ftate. 

The  plaintifis,  by  a  regular  order  and  warrant  of  renKvral,  le* 
tnoved  a  pauper,  by  the  name  of  Wheeler ^  from  said  Georgia  to 
said  Grand'Ishi  as  the  place  of  his  legal  setdemeot.  The  de« 
{endants  appealed  to  the  County  Court,  and  diere  fdeaded  m  bar, 
^*  that  the  said  pauper  was  unduly  removed  to  said  GranA-bie^ 
and  the  said  order  ought  to  be  reversed,  because,  that,  though 
Vue  it  is  that  the  said  Wheeler  heretofore,  to  wit,  on  the  i^  dsf 
of  June,  A»  D.  1816,  at  Grand-Isle,  aforesaid,  was  an  inhabitant 
of,  and  then  and  there  had  a  legal  setttlement  in,  said  town  of 
Qrand'hUi  Yet  the  defendants  say,  that  afterwards,  to  wit,  oa 
the  1st  day  of  July,  1817,  the  said  Wheeler^  at  Cfrandrhle^  aibre«' 
said,  removed  from  Qrand-hle^  aforesaid,  to  the  town  of  FZoiftr- 
hurghj  in  the  state  of  New-Tork,  and  tbere  resided  for  the  spicife 
often  years,  he.  and,accordiog  to  the  laws  of  said  state  of  JVet^*^ 
Tork^  became  an  inhabitant  of,  and  obtained  a  legal  aettleraent  ia^ 
the  said  town  of  Plaitsburgh;  and  that  said  town  of  Platttburghf 
by  the  laws  of  said  state  of  JVeti^Forfe,  were  at  the  date  of  said 
ord^r  of  removal;  bound  and  obligated  to  support  and  maintain  the  - 
said  TVheder^  whenever  be  should  be  unable  to  sopport  himsdf«  ' 
an4  that  s^id  Wheeler  has  never  gained  any  settlement  in  said'towil 
ot  Grmd-Mei  mce  his  said  renaoval  to  said  PlattAurgh  :  and  r 
this  they  are  ready  to  verify,  and  pray  that  said  order  of  removii!  > 
may  be  reversed,"  ^c.  ■    -7 

,To  this  plea  there  was  a  general  demurrer  and  joinder  h  do**  \ 
murrer.,-  Said  plea  was  adjudged  by  the  County  Cdurt  to  bemr  : 
sufficient;  and  judgment  was  rendered  In  affirmance  of  said  or-^- 
der  of  removal. .  The  cause  was  then,  at  the  request  of  aaid  dfe^- 
fendaots,  ordered  to  this  court  for  a  revision  of  said  decisipn. 

Smalleyfmd  ^dcms^forihe  dtfendants.  The  settlement  con^  .; 
tein|)latf  d  is  the  several,  provisions  of  the  statoce,  is  evident)^  the.. , 
kst  le^al  seltlemempCthe'pauper.  r^he^axansi^  tife  fo«i^.> 

datjog vf^-subsequeAt  ^Hfopeedings;  isustbe  tpachjng  tbeJa«.. 
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J>kce   of  legal   ietdoment     It   would  (   Ftaam^Jfo.  isgg", 
^em,    then,i    that    the    order    (it    i^  f  Georgia  y%.  Grand  hU, 
nioval  roust  grow  out  of,  and  follow,  the  examkiatioa.    Hencct 
if  the  paUper^d  last  place  of  legal  setdement  is  oot  within  this  state* 
ho  authority  Is  given  the  justice  to  direct  his  removal.     The  policy 
df  our  laws,  ari^ng  from  the  situation  of  our  country,  combining 
mtny  separate  and  independant  jurisdicdons  under  one  general 
government,  strongly  Jbrtifies  and  confirm^  this  construction  of 
our  statute.    Our  own,  and  sister  states,  have  passed  statutes  in- 
flicdng  heavy  penaldes  on  persons  for  bringing  paupers  from  other 
gtates,  and  leaving  th^m  in  any  town  where  they  have  no  legal 
settlement :— but  no  $tate  has  a  statute  making  it  an  ofience  fo>* 
briogiDg  and  leaving  a  pauper  where  he  has  a  legal  settlement.—'" 
Stat.  S(82,  $.  2: — 4  Cowany  I29j  Exparie  Overseers.of  Gates. — 
11  Johns,  it.  167,  Crause  vs.  MdhhU  fy  Trip.      Again,     our 
statutes,  as  \^ell  as  those  of  other  states,  take  notice  of  settlements* 
acquired  in  neighboring  states. — 19  Jbhm.  56,  Chatham  vs.  Mid* 
dUfidd.    The  question  then  arises,  what  effect  has  tlie  acquisition 
of  a  setdement  in     another  state  upon  that  subsisting  in  this 
state  prbr  t6  such  acquisition  ?    The  general  rule  of  law  is,  that 
the  acquisition  of  a  new  setdement  h  an  extinguishment  of  any 
former  one.    If  this  rule  be  applied  to  the  case,  there  can  bef 
nb  difficulty.    If  it  b  not  applied,  wWprindple  wfll  enable  us 
to  solve  the  problem  1    The'  defendants  insist,  that  the  pauper, ' 
by  acquiring  adettlem'ent  iif  Ptattsbuf^gh,  lost  his  settI6nient  in ' 
Qrand  Isle;    In  Cdimeeiicid  fliis  question  has  been  6bnsidered, ' 
nhd  the  principles,  fcftr  trhi^h  we  contend,  establishecl. — 4  Con. 
Rep.  1 14,  Sterling  vs.  Plainfidd.—6  CoH.  tlep.  96,  MddUtovm 
yt.  Lyme    If  a  difiefent  doctrine  should  prevail,  a  pauper  niight 
have  a  legal  settlement  in  every  state  i6  the  Union  ;  and  endless 
contests  v^ould  itrise  between  tb^s  in  different  States  i  each  of 
which  vrould  be  equally  liable  to  support  him. 

Mr.  Smithyf&rtluidemurrtrf  tdntendedj  That  tb6  pauf)ef,  having  ' 
gained  a  settlement  in  another  state,  does  not  thereby  lose  his  ^ 
pfe<vtou8  setdement  itt  this  state. — 10  Mass.  R.  411^  Thtonsend 
vs.  JBtf/^nctf.— 11  If.  441,  Inhabitants  of  Canton  vs.  i)av%d  J^l ' 
Bentlf.  if  tbjs  poatkm  be  tonrett,  thfc  piuper  was  duly  removed  jf''* 
as  it  is  admitted  by  the  pleadmgs  that  bis  last  legal  settlement/  ** 
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rmnkiiim  Jan>  1849.  }  mMa  dnarststfti  waain  md  town  of  Grand 
Oeprgtavn^Grmdisk.  )  Idc^  The  autboritks  cited  from  Mass. 
Reports  Ave,  Ki  least,  of  a«muok  weight  as  those  cited  from  Con- 
wciicut }  and  they  comport  betcer  with  a  fair  construction  of  our 
statute— ^many  passages  of  which  would  be,  not  only  nugatory 
but  absurd,  if  regarded  with  referrence  to  a  settlement  any  where 
but  in  this  state. 

Hutchinson,  J.  delivered  the  opinion  of  the  court.  The 
question  presented  in  this  case  is  of  considerable  importance,  and 
attended  with  some  difficulty.  The  questi(Mi  is,  whether  the  ex- 
pressbn,  last  legal  settlement,  ia  our  statute,  when  it  relates  to 
orders  of  removal,  means  a  legal  settlejnent  any  wherq,  or  only 
wkhin  this  state  ? 

The  decisions  in  Massachusetts  and  Connecticut  are  contradic- 
tory upon  this  point.  Whether  this  has  resulted  from  tlieir  differ- 
ent views  of  policy,  or  from  the  different  provisbos  of  their  several 
statutes,  does  not  appear.  The  decisions  in  Massachusetts,  seem 
to  regard  the  impossibility  of  giving  effect  to  any  provision  or 
construction  of  their  statute,  that  should  include  a  settlement  in  a- 
nother  state  :  those  in  ConnecHcut,  seem  to  regard  the  policy  of 
excluding  from  a  settlement,  in  that  state,  those  who  may  have 
gained  one  elsewhere.  The  question  of  policy  has  now  been  ur- 
ged, with  ingenuity,  by  the  defendant's  counsel,  as  leading  to  a 
construction  of  our  statute  favorable  to  the  defendants*  The  ar- 
gnment  Is,  that,  upon  the  construction  contended  for  by  the  plain- 
tifls,  those  who  have  once  gained  a  settlement  in  any  town  in  tins 
state  might  be  publicly  brought  back  with  impunity  to  such  tpwn, 
even  after  they  have  gamed  a  legal  settlement  in  another  st«te. — 
And  even  those,  who  should  derive  asettleoient  firomthese,  might 
be  publicly  brought  back  in  the  aame  way. 

This  argument  should  have  its  weight  if  the  sense  of  the  statute 
were  so  doubtful  as  to  receive  a  coz^struKnion  fix>m  mere  priociplf  s 
of  policy.  The  cases,  however,  afiected  by  this  principJet  ^f^ 
probably  less  numerous  than  the  argumoent.  supposes.  When 
there  is  a  determination  to  procure  a  pauper  to  return  to  the  jikce 
of  his  former  residence,  there  is  usually  some  way  to  a&ct  it  with- ' 
out  any  exposure  $  and  without  that  puUicii^  which  would  be  re- 
strained by  kw. 
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tn  searching  for  tbe  tni^  coostructioQ  (l^nwkUn,  /uL  tttHi 
of  our  statute,  in  relation  to  this  question,  /  Geoi^  «4w  6f9fi4/«&« 
we  observe,  tliat  the  first  section  regulates  what  sb&H   gaiti 
a    settlement.      The    second     section    provides    that    eacb 
town  and  place  shall  relieve,  support  and  maiBftain  their  own  poor; 
and  makes  it  the  duty  of  the  overseers  to  take  efiectual  measures 
to  prevent  the  poor,  resident  within  their  respective  towns  or  pla- 
ces, from  strolling  into  any  other  town  or  pl&ce.      The  third  sec- 
tion provides  for  the  orders  and  warrants  of  removal.    This,  in  its 
various  circumstances,  occupies  the  fourth,  fifdi,  sixth  and  sevendi 
sections.    The  eighth  provides  for  the  compensation  to  the  officer 
for  removing  paupers.    Tbe  ninth  section  provides,  that  relations 
of  ability,  and  within  certain  degrees,  shall  support  their  poor  re- 
lations.   The  tenth  section  is  omitted ;  atid  I  conjectured  at  the 
liearingj  and  so  did  the  defendants'  counsel,  that  this  8ectiQQ9wbe& 
in  existence,  provided  for  the  removal  of  paupers  to,  or  towards, 
their  last  legal  settlement,  if  out  of  this  state.    If  so,  it  might  aiSecl 
the  construction  of  the  thu*d  section  of  this  statute.     But,  I  am 
now  convinced  that  the  tenth  section  made  provision  for  a  support, 
at  the  expense  of  the  state,  of  those  paupers  who  bad  gained  no 
setdement  within  this  state.    Tbe  whole  provisions  about  removal 
precede  the  ninth  section.    That  provides  for  support  by  rela- 
tions.     The  tenth    was  repealed  November  8th,  1797,   and 
directed  by  the  repealing  act,  to  be  expunged  from  the  statute, 
which  had  not  then  been  published.     And,  in  the  margin  is 
printed,  ^'Residents  out  of  state  provided  for."    The  11th  sec- 
tion provides  for  transient  persons,  suddenly  taken  sick,  be.  when 
out  from  home.    Hence  it  is  fair  to  conclude,  tbe  whole  business 
of  removing  having  closed  before  the  ninth  section,  that  tbe  ninth, 
tenth  and  eleventh  sections  regulated  the  support,  not  tbe  re- 
moval of  paupers.    Besides,  I  have  no  recollection  of  ever 
knowing,  or  hearing  of,  but  one  statute  of  this  state  which  at- 
tempted a  provision  for  the  removal  of  paupers  out  of  the  state ; 
and  I  find  that  to  be  the  statute  of  1787.  Its  total  inefficiency  was 
too  apparent, ^in  and  before  the  year  1797,  to  render  probable  a 
repetition  of  its  provisions  in  a  new  statute. 

Hence  we  are  disposed  to  treat  the  statute  as  made  to  regulate 
the  support  of  the  poor  within  this  state.  Indeed,  there  is  but  one 
expression  of  the  statute  that  would  lead  us  to  suspect  that  any 
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Fraiikiio,  Jan,  1829.  )  thiDg  efee  wa$  cv^r  ioteoded,  ot  even 
Qmrgia  vrGrand IsU.\  tbougjjt  of.  That  expression  is  in 
ihQ  third  section,  where  the  coDstahle  is  directed  to  tninq;)ort 
the  pauper  to  bis  legal  setdement,  it  is  added,  **i(  within  tbi^ 
jBtate."  This,  it  is  argued,  and  plausibly  too,  suppose3  some  case 
of  transporting,  if  without  this  state.  But,  let  die  same  expres* 
sion  be  applied  to  the  jusdces'  issuing  the  order^  instead  of  the  offi- 
cer's executing  it,  and  there  would  be  no  suspicion  of  such  ioten* 
tion.  Any  provision  for  removing  out  of  the  state  would  be  » 
nullity,  and  as  such  would  be  resisted  by  the  other  state* 

The  safne  expression  is  susceptible  of  another  meaniiig,  full  of 
caution,  and  implying  no  absurdity.  The  warrant  commands  thp 
constable  to  remove  and  transport  such  stranger,  with  his  family, 
Ike.  on  the  nearest  aad  meet  conveoieot  route*  tolheplaceof  sucb 
stranger's  legal  setdement,  if  the  same  shall  be  within  this  s|at^. 
Now,  if,,}yitb,out  regard  to  nicest  arapawr,  this  last  clause  b^  »e% 
ferred  to  the  expression  ^'nearest  and  most  convenient  route,"th4 
whole  would  aot  be  the  worst  constructed  sentence  to  be  fowd  in. 
any  statute  whs^tever ;  and  the  sense  would  be,  tliat  the  offieec 
must  keep  wiibin  the. /state,  thoi3gh  he  migb^  God  ?i  shorter  roal9 
by  ^crossing  the  line, 

WhetheK  thi$  or  the  oUier  conv^s  the  actud  sense  of  the  legids* 
Ature,all  the  other  provisions  of  the  statute  are  so  framed,  as  necessBf* 
ily  to  have  theu:  whole  e&ct  within  this  state.  Of  this  character 
are  the  several  provisions  mentiooedby  the  plaiodiSs'  coimsel — the 
oncer's  leaving  a  copy  with  the  overseers'^-^the  penal^  upon  a  town 
that  should  refuse  to  repay  the  expeoditures  in  sickness,  after  an 
order  of  removai-f-pepalties  on  towns  for  no(  recetving  paupeni 
when  removed^ — the  right  of  appeal  from  the  order,  fic.  Theee, 
and  other  provisions  of  the  statute,  n^nstbe  ifioperative  and  absurdy 
if.appliedtoasettlement^outofthestaifii^  Every  provi$iop  made  eon*r 
templatesa4etdemen|withmthe;itate»  SeOlements oqtof the  state- 
are  virtually  excluded  from  any  futitre  consideration  by  the  2d  see^ 
tion,  which.  pbvKkttsjiy  compels  each  town  to  support  all  the  pocfr 
residmg  jn  such  towi)9  without  any  refereooe  to  their  kgal  setd^ 
meot.  That  i$,.th€0^  ere  to  be  treated  and  supported  as  legally 
s^ded  in  the  touii  where  ihey  reside,  all  such  town  finds  a  pkce 
|gL;ep97e.tt^»)i  ^ikI  proceeds  to  jsuch.  rQ^Eioval  tpcprding  totbf  < 
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*  fbOowing  sections^  Ttis  tf  TirtaaHy  say-  (  Frtoktin,  Jan.  18» ; 
jog,  that  those  who  have  a  setdement  out  f  Georgia  v$.  Grand  UU. 
jof  the  state,  but  none  within  it,  shall  be  treated  as  settled  in  the 
town  where  they  reside.  This  has  been  the  practical  construc- 
don  of  the  statute  for  tbirly  years,  and  must  inevitably  continue  to 
be  its  practical  construction.  Under  all  these  circumstancesyit 
would  be  radier  a  forced  coo3tructbn,  and  pot  very  just  towards 
the  plaintiffs^  should  we  now  say,  when  the  plaintifis  have  found  a 
place  of  settlement  to  which  they  can  remove,  and  have  removed, 
the  pauper,  they  are  to  be  defeated  by  being  told  of  a  pbc^ 
of  settlement  to  which  they  cannot  remove  hhn.  I  have  ex- 
amined the  books  in  our  chamber  for  a  case  decided  m  England^ 
which  I  have  soraPtkne  seen,  but  cannot  now  find,  which  might 
have  some  bearing  upon  this  point.  My  recollection  of  it  is  this  : 
A  having  a  settlement  in  Ireland^  but  none  in  England,  marrie(( 
ft  wife  inEngUmdj  who  had  a  legal  settlement  in  some  town  there. 
They  resided  in  another  town  still,  and  became  paupers,and  need- 
ed siTpport.  It  was  decided  that  she  did  not  lose  her  setdement 
in  Englandjhy  marrying  a  man  whose  setdement  was  in  Ireland; 
btit  diey  could  not  removp  Ami  to  the  place  of  her  setdement,  nor 
remove  her  from  her  husband :  so  they  were  sufiered  to  remain 
where  lliey  were.  This  may  not  he  the  enact  state  of  the  case, 
but  probably  Is  neariy  so. 

There  is  a  case  reported  in  JVetff-  ForAr,that  favors  the  construc- 
tion  we  have  adopted  .-^5 /oAtij.A.  15,  Wyncoop  vs.  Overseers 
of  As  Poor  of  the  City  ofJSTew-York.  S  W  who  had  her  legj 
setdement  in  Stamford^mCanneeticui,  resided  several  years  in  the 
city  of  ^euhYarky  but  und^  such  circumstances  as  gained  herno 
seitiement.  Shehad.a  bastard  child  bora  there.  The  special 
justices  of  die  city  made  an  order  upon  Wyntoop  for  the  support' 
of  the  child*  The  Sessions  affirmed  this  order,  and  before  the 
Supreme  Court,  the  question  arose  whether  the  child  bad  its  set- 
deflsentin  the  city?  The  judges  were  all  agreed  that  its  legal 
setdement  tiss  there*  KmU,  C.  J.  in  delivering  liis  opinion,  says, 
^*The  kw  dedanag  that  every  bastard  cfaild  f<^ws  the  setdement 
of  its  nK)ther,'oppliQs only  lo<easeswherette' mother  has  alegal 
settlemeDtwitfaiiilbeiBtflfle.  If  she  has  node,  the  child  mustM' 
fcbtrgBalde  to  ite  towir  wfaei^  it  "mtshcfti ;  Inif  k  eailnot  be  senf 
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Franklin,  Jan.  1829.  J  but  of  the  State.  It  becomes  a  native  cit. 
Georgia  vs.  Grand  ItU. )  ^n  by  birth,  dh(]  IS  entitled  to  protection 
lis  well  as  bound  to  allegiance.'*  This  case  seems  directly  ia 
point,  and  serves  to  confirm  our  own  views  of  the  subject. 

Upon  what  we,  therefore,  deem  the  most  fair  construction  of 
the  statute,  and  the  greatest  weight  of  authorities,  we  have  arrived 
at  the  decision  that  the  plea  in  bar  is  insufficient,  and  that  the  de- 
cision of  the  county  court,  affirming  the  order  of  remolral,  be  itself 
affirmed. 

Siniih,  for  appellees. 

Stnalley  and  AdatnSj  for  appellants. 


k^^^*'^^ 


Thomai  Mooney  vs.  Edward  Magnard* 

That  the  owner  of  land  cannot  impound  tieat  cattle  taken  damagtfeamnt  iu  hi» 
iuclosure,  unlen  the  portion  offence  which  he  is  boand  to  repair  is  legal  fence* 

That  the  specific  provisions  of  the  statute  upon  this  subject  are  inconsistent  with, 
and  repeal,  the  common  law,  at  least,  so  far  as  regards  the  right  to  dittrajft 
damage  feasanly  in  a  case  not  warranted  by  the  statute. 

This  w«d  an  action  of  replevin  for  one  bricuUe  steer,  and  aae 
red  steer,  distrained  and  impounded  at  a  plaice  in  jS^.  Albans^  cal- 
led the  Sfmmrfarmi  to  which  the  defendant  avowed*  justifying 
the  taking  and  impounding  the  steers  damage  Jeasaniofi  said  famit 
he  being  seised  and  possessed  of  the  same  as  tenant  under  David 
BUvensj  Jr.  theowner  in  fee.  To  this  the  plaintiff  pleaded  that,  at 
the  time  when  he  owned  end  possessed  a  certain  tract  of  land  ad- 
joiDing  the  westside  of  said  Sumner farmy  called  lotNo.  1 1,  (which 
land  was  lying  coomion,)  the  steers  were  feeding  and  depasturing 
upoD  said  common  land  of  the  plaintiff,and9  against  his  will,  escaped 
into  the  £ftn»ner /arm  through  the  defect  ofthe  outward  or  surround* 
bg  fence,  which  it  was  the  duty  of  the  defendant  to  uphold  &  keep 
in  repair*  To  this  there  was  a  travefse,  and  issue  to  the  jury . — 
On  trial  in  the  County  Court,  the  fdaiotiff  showed  an  actual  sei- 
«ea  and  possession  of  lot  No.  11,  under  color  of  title,  commen- 
eing  in  1815,  and  cootioued  ever  doce.  It  appeared  ibai^e  plain- 
tiff's fann  Ues  ehie%  .oe  the  east  side  of  the  stage  roads  and  the 
Sunmer^farm  lies  chiefly  on  the  west  side  of  the  east  street 
in  St.  Albans,  and  about  three  fourths  of  a  mile  east  from 
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plaintiff's  farm;  that  an  open  roi\d  or  (  FranViiP, Jan.  1829. 
highway  passes  from  the  stage  road  f  Momey  vs.  Maynard, 
to  (he  east  street,  about  one  hundred  rods  north  of  the  plaintifT's 
land,  and  another  about  one  half  mile  south  of  the  plaintiff's 
land }  that  fences  were  erected  and  upheld  on  the  sides  of 
these  roads  the  whole  length  of  each ;  .that,  between  these  roads, 
and  in  the  rear  of  the  farms  oi^  said  stage  road  and  east  street,  is 
a  tract  of  wood-land  belonging  to  different  owners,  which  is  sepa- 
rated by  fences  from  the  cleared  lands  of  the  several  farms  afore- 
said, except  that  the  plaintiff  has  a  pasture  of  about  twenty  acres, 
separated  by  fence  on  the  west  side  thereof,  from  the  rest  part  of 
his  farm,  and  lying  partly  upon  lot  No.  11;  the  rest  of  which  lot 
is  wood-land^  and  extends  about  one  hundred  rods  east  of  said 
pasture  to  the  improved  land  on  the  said  Sumner  farm,  which  pas^ 
ture  has  never  been  fenced,  except  on  the  west  side,  as  aforesaid^ 
but  lies  open  to  the  whole  tract  of  said  wood-land  of  the  plaintiffs 
and  others ;  that  the  plaintiff,  for  several  years,  has  used  this  as 
his  ordinary  pasture  for  cattle  ;  and  that  the  owners  of  the  other 
farms  have  not  turned  their  catde  into  these  woods/except  in  times 
of  extreme  drought  or  scarcity  of  feed — ^And  the  steers  in  ques- 
tion, being  turned  upon  t^is  pasture,  passed  through  said  open 
woods  to  the  Sumner  farrrij  and  did  damage  to  the  crops  of  the 
defendant,  breaking  the  division  fence  between  said  farm  and  lot 
No.  11.  It  appeared  that  this  fence  was  built  more  Uian  twenty 
years  ago  by  the  owners  of  the  Sumner  farm^  by  whom  it  had 
always  been  supported  previous  to  the  impounding  of  said  steers, 
at  which  time  the  defendant  called  on  the  tenant  of  the  plaintiff 
to  assist  in  repairing  said  fence,  which  the  latter  refused. 

Evidence  was  introdu^jed  on  the  part  of  the  plaintiff  to  show 
that  said  fence  was  not  sufficient  to  answer  the  statute-description 
of  a  lawful  fence,  nor  to  stop  ordinary  neat  catde  ;  and  qd  the 
part  of  the  defendant,  to  show  that  said  fence  was  sufficient  for 
the  latter  purpose. 

The  court  charged  the  jury,  that  lot  No.  11  and  the  Sumner 
farmo^^i  to  be  considered  as  adjoining  lands,  within  the  mem- 
ing  of  the  statute  ;  and  that  it  was  the  joint  duty  of  the  pkiimff 
and  defendant  to  support  the  fence  in  question.  But  that,  as  no 
demand  or  request  had  been  made  on  the  defendant  to  build  or  re- 
pair his  portion  of  said  fence,  the  defendant  had  no  right  to  im 
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Ffaakiin,jiun.i839/  i  pouod  the  plaiDtiff's  cattk,  unless  m4 
'JUbone^  vs.  Jtfo^artf,  )  feoce  was  kwful  and  sufficient  vridK 
ID  some  of  the  definiuons  of  the  statute  j  which'  were  repeated 
and  explained  by  the  court.  Whereupon,  the  jury  returned  a 
terdict  for  the  plaintiE  The  defendant  excepted  to  the  charge 
of  the  court,  and  exceptions  Were  allowed,  and  the  cause  removed 
to  this  court  on  &  motion  for  a  netv  triat,  folinded  oh  said  excep- 
tions. 

Mr.  Smithf  in  suppoft  of  the  fmdiion.  It  is  contended,  on  the' 
part  of  the  defendant,  (hat,  by  the  common  latv,  if  owners  of  cat- 
tle sufler  them  to  g6  upon  the  land  of  another,  they  ar6  liable  to 
make  good  ihe  damage,  tdthout  any  regard  to^  th^  condition  of 
the  fences,  (except  in  cases  wliere  there  may  be  some  usage  or  a- 
greement  to  the  contrary,)  and  he,  who  receives  the  damage,  may 
either  distrain  of  bring*  an  action  of  trespass. — 6  Bac.  Ab.  179. — 
6  Mass.  R.  Otf,  ttust  vs.  ttow  et  ab.  The  statutes  o(  this  state 
do  not  repeal  or  affect  the  remedies  existing  at  commod  law.  The' 
statute  gives  to  every  person  the  right  to  impound  cattle  ibund 
damage  feasant,  or  doing  damage,  in  his  enclosures,  without  any 
reference  to  the  dondition  of  the  fences. — See  Stat,  p,  460,  *.  3l 
The  provisions  of  the  2d  s^cfion  of  the  act  relating,  to  fences  and* 
fence-viewers  (^p.  446.J  only  gives  to  the  aggrieved  party  the  privi- 
lege of  making  the  whole  division  fence  at  die  expense  of  the  par^ 
ty  neglecting ;  but  does  not  make  it  (lis  duty  so  to  do ;  nor  doef 
the  neglect  to  avail  Himself  of  diis  provision  of  die  statute,  take  a« 
v^y  the  right  to  drsuain.  The  provision  of  the  8th  secdon  of  the 
aet  relating  to  pounds,  estrays,  and  lost  goods  (p  .452, j  appliea^ 
exclusively  to  cases  where  the  owners  of  the  creatures  are  un- 
known, and  has  n<)thing  to  do  with  the  present  question*  l^ha 
fence  in  question  was  a  division  fence  between  the  close  of  the' 
plaintifi  and  the  close  of  the  defendant,  and  the  plaintiff  was  as^ 
mtich  in  fault  on  account  of  the  ruinous  condition  of  the  fence  as  the 
defendant ;  consequendy  he  was  bound  to  keep  his  cattle  on  his- 
oitn  land. 

Smalley  andMains^in  support  of  the  verdict.  The  common' 
law,  relative  to  distress,  is  not  applicable  to  the  situation  and  cir-* 
ciimstancesof  this  country,  and  has  never  been  adopted  in  thi» 
stire.    No  act  of  the  legisk^re,  no  adjudication  of  any  of  our 


Digitized  by 


Google 


OF  THE  STATE  OP  VEtlWtoNT.     '         473 

CJinrts,  has  ever  rcfcognized  the  eomrnon  (  Franklin,  Ian.  1829. 
law  on  this  subject,  its  maxims  would  be  f  Motmty  vs.  Jffaynard. 
absurd  id  referrace  to  the  cosdhion  of  the  early  settlers  of  this 
country,  and  repugnant  to  the  whole  system  of  husbandry  in 
this  state.  Further*;  our  Legislature  has  enacted  statutes  on  this 
subject,  in  the  face  of  which,  to  adopt  the  common  law  would 
be  to  refnder  alniost  every  clause,  word,  and  sentence  of  those 
statutes  supcrflubu&,void  and  insignificant.  The  7tli  8th  and  9th 
sections  of  the  act  relating  to  pounds,  {R.  Siat.  p.  452-3)  passed 
March  2^  1797,  and  the  7th  section  of  the  act  in  addition,  passed  in 
1^06  i^stat*  p.  457)  and  the  att  in  addition  to  the  same,  passed 
1821,  (5tfl^459,JVb.  6.)  recognize  Ae  existence  ofrights  ani  du- 
ties of  owners  of  cattle>  &Cv  whdly  unknown  to  the  common  law. 
The  provisions  of  these  sections  are  obviously  inconsistent  with 
the  right  to  distrain  neat  cattle,  unless  when  taken 'on  lands  in- 
closed by  a  legal  fence,  as  defined  by  the  statute  relating  to'ferices 
and  fence-viewers.— iSfa^  sec.  1,  p.  446. — By  the  3d  section  of 
the  act  of  1797,  relating  to  pounds,  &c.  it  is  made  lawful  for  any 
person  toimpounii  any  swine,  neat  cattle,  sheep,  or  biher  creatures 
that  shMhefomtA  damage  feasant  inlns  enclosure.  Bythe  term  en-  . 
-dosnre^  the  Legislature  understood  a  piece  of  land  surrounded  by 
a  legal  fence.  The  terms  endosute  and  legal  jence^  are,  in  our 
^atute,  syitonymoUB.  This  is  evident  from  the  wording  of  the  9ih 
^cttOD  of  the  same  statute,  if  this  is  thd  correct  reading  of  the 
^atute,theLegislaturemost  clearly  intended  to  abridge  the  riglitof 
distivaing  damage  feasant  at  common  law.If  not,why  give  the  right 
of  dirtrammg  creatures  damage  feasant  in  inclosureSy  when  ihe  right 
existed  at  common  law,whether  the  premises  Were  fenced  or  not  ? 
By  the  7ih  section,  it  is  enacted  that,  if  the  owner  of  any  creaturo 
iinpounded  agreeably  to  thfe  provisions  of  the  3d  section  be 
unknown,  after  publixj  notice,*  ^c.  it  may  be  sold  to  pay  the 
damages,  &c:  By  iheSthsebtion,  it  is  provided  that  no  sale  shall  , 
be  made,  until  the  fencfe,  Inclosing'tlie  pemises  from  whicJi  such 
creature  was  taken,  be  found  legal  by  two  fence-viewers.  This 
provision  of  the  statute,  it  trtll  be  notited,  tltprives  the  owner  of 
the  land  of  any  remedy  when  the  owner  of  the  creature  is  un- 
known, unless  the  fence-viewers  shall'^djudge,  that  -the  fence  in- 
closing tlie  premises  is  legal  and'suffidotft,.  'No  romedy  could  ' 
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Prafikiin,  Jaa.  1829,  >  exIst  Oil  the  principles  of  dia  cotmiionltw 
Moonetf  v8.  Maynard.  )  by  action  of  trespass,  because  the  person» 
agoipst  whom  the  action  is  to  be  bronght,  ia  unknown.  Can  it 
be  supposed  that  the  Legislature  intended  to  give  the  owner  of 
the  preorises  a  remedy  by  distress,  when  the  owner  cff  the  crea- 
ture is  known,  which  is  expressly  taken  away  when  be  is  unknown} 
By  the  dth  secdon,  the  owners  of  horses,  which  are  permitted 
to.  go  at  large  on  the  con^mons,  are  expressly  made  liable  for 
whatever  damage  they  may  occasion  to  any  inclosure,  tlKHigl^ 
the  fence  be  insufficient.  Why  should  die  Legislature,  by  ex- 
press statute,  give  to  the  owners  of  the  premises  the  right  (o  un^ 
ppupd  horses  damage  feasant^  though  the  fence  was  insufficient,  if 
the  tight  of  impounding  previously  existed  in  all  cases  i  Taking 
these  difierent  provisbns  in  connexion,  it  would  be  oh«^iiig  die 
Legislature  with  the  most  absurd  trifiicng,  to  extend  the  aatharky 
to  impocind  given  in  the  3d  section  of  the  act  relatiog  to  pounds^ 
^c.  beyond  the  cases  of  cattle,  be.  taken  doing  damage  in  iocio- 
sures  made  by  legal  fence ;  but  if.  by  the  term  inckisute,  we  u»* 
derstand  premises  surrounded  by  legal  fence,tbe  prorisioD&of  the 
statute  are  consistent  and  salutary.  It  is  evident,  from  the  fiwis 
of  tfa|9  case,  as  stated  m  the  biU  of  exceptions,  tiiat  lot  No.  11  is 
open  and  vacant  land  within  the  meaning  of  the  2d  soctioo  of  ike 
statute  relating  to  fences,&^c. — «<a^.446;uid  the  plaintifi  is,tberelaB& 
under  no  obligation  to  build  or  repair  the  fences  between  ]m  V9* 
improved  lands  and  the  cultivated  fields  of  th&  defeadan|.Mor i^  be 
bouQd  to  restrain  his  neat  cattle  from  nimung  at  large,  pxovid^ 
th^y  dp  not  breatk  through  mclosures  made  by  legal  fence. 

HuTCHii^soK,  J.  delivered  the  opinion  oCtbe  Court.  Thiacace 
'  has  Tain  with  ihe  court  for  consideration  these  two  ye%r3.  Some 
difficultiea  have  arisen  from  the  shape  in  which  the  que$);MMs 
are  presented  in  the  biU  of  exceptions,  and  soiffe.  ijpom  tfaa  im- 
portance of  giving  a  right  construction  to  the  statute,  wliich  ccnpi- 
tnins  provisions  inconsistent  with  the  common  l^w*  T^Pt  mem- 
bers of  the  court,nQt  with  ua  at  the  first  argumontjhave  heard  ti^q 
arguments  of  this  texnii  and  vo  have  fii;rived  at  a  decision  in  tbo 
cause. 

Itfieems  that  feocea  by  the. sales  of  iou^  roaflp,  that  cross. ej|(:h 
oth^r«t  right  angles,  incUwa  a. larg^  tract  of  l§sjl,.owAed  by.  dif- 
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t^reot  people; m^centreof^dapb is Ahu^(  Fxa^kkK^  Jan.  18$^. 
|Meceofwoods,§um)iimdedbyltfccbackfeiK5^^jfi^  .Wfyno^rf. 
of  the  8e?eral  farms^nto  whicb^as  a  large  common^the  several  own^ 
ers  turned  in  their  cattle  ia  times  of  drought  abd  scarcity  of  feed. 
That  the  defendam's  farm  lay  east  (rfthis  wood,aDd  the  plaintiff'^ 
ftffia  lay  west  of  it.The  plaiotifi;  at  the  west  end  of  the  woods,  has  i 
i^earmg  of  twenty  acres  used  as  a  pasture,aod  not  separated  by  aojr 
bnoe  from  the  piece  of  woods*  The  defendant,  and  those  under 
whooi  he  claims,  have  supported  the  fence  all  the  way  upon  the 
west  mde  of  his  inelosiire,  and  adjdning  the  woods,  for  twenty 
years.  This  fence  was  out  of  repair,  and  the  plaintiff's  steers 
went  from  said  pasture  through  Uie  woods,  into  the  incloeure  of 
iheddendant,  and  did  damage.  The  defendant  impounded  tbem^ 
•od  tbepkintslThas  brought  bis  writ  of  replevin*  The  defendaiu 
bas  BTowed  the  taking,and  juetifies  on  the  ground  the  steers  wer0 
doing  damage*  The  plaintiff  replies  that  his  steers  were  feeding 
IB  bis  said  pastnre,  and  escaped  against  his  will,  kc.  and  went  in- 
to the  defendant's  said  inclosure,  through  the  defect  of  the  fence 
f^hkh  it  was  the  duty  of  the  defendant  to  repair*  This  was  tra* 
t^ersed* 

'  Tbe  exceptions,  upon  tvUcb  the  ease  is  btOoght  up  to  this  court, 
were  so  inattenUvely  drawn,  that  neither  the  testimony  referred  to^ 
Mr  the  charge  of  the  court,  seem  very  nearly  allied  to  the  issue . 
at  least,  in  some  parts  thereof.  The  judge  is  made  to  charge  as 
]f  decidii^  the  weight  of  evidondei  when  instructing  the  jury  upon 
Ibe  Kability  of  the  plaintiff  to  maintain  half  of  tbe  fence  through 
which  the  steers  ps&sed  to  do  the  damage  complained  of.  But, 
as  the  instructions  upon*  that  point  were  in  favor  of  tbe  defendant, 
and  the  plaintiff  obtained  a  verdiot^  the.  defendaol  is  not  now  at 
Kberty  to  complain  of  those  instructiims*' 

The  only  part  of  tbe  instrucnoaa  to  the  jury,  wbicii  would  au- 
thdrfze  a  verdict  for  the  plaintiff,  was,  that  which  decided  that  the 
plaindff  was  entitled  to  notice  from  tbe  defendant  to  make  his  half 
of  the  fence,  before  his  cattle  Wefe  Iiid)le  to  be  distrained  damage 
feasant.  This  the  court  consider  eorrect.  More  than  this  might 
have  been  correct.  The  jury  might  have  been  left  at  liberty  to 
find  the  defendant  liable  by  the  anakgy  of  prescription,  to  main- 
tain the  V9h6ie  fence,  if  they  believed  that  tbe  defendant^  and 


Digitized  by 


Google 


476  CASES  IN  THE  SUPREME  COURT 

FranUim  Jmu  iac&  i  dioBeuDdftirwlioiii  he  ckitoed,  had  upheld 
Jtooney  vs.  Maynard. )  the  same  feoce  for  twenty  years,  as  stated 
in  the  testimony.  But,  surely  after  so  long  a  support  of  the  fenc® 
without  charge  to  the  plaintiff,  be  must  not  have  his  cattle  im- 
pounded before  he  has  notice  of  a  claim  that  he  should  make  one 
half  of  the  fence.  This  we  may  say  with  confidence,  if  the  pro- 
▼isions  of  our  statute  are  to  govern. 

Bat  the  defendant  contends  that  the  statute  provisions  are  not 
repugnant  to  Ihe  common  law,  but  are  cumulative  remedies,  and 
'  in  affirmance  of  the  coipmon  law  }  and  a  case  is  cited  from  the 
6ih  of  Mass.  R.  90,  Burt  vs.  Loud  et  al,^  which  shows  &at  the 
court  in  that  state,  consider  the  common  law  in  fuU  force,  notwith- 
standing their  statute.  Should  we  follow  that  decision  it  would 
efiect  a  great  and  important  change  in  the  concerns  of  keeping 
cattle.  The  cattle  of  many  persons,  especially  the  cows  of  poor 
persons,  in  all  parts  of  the  state,  have  always  been  perautted  to 
run  upon  the  highways  and  commons ;  no  man  presuming  to  take, 
them  up  damage  feasant,  unless  his  own  fences  would  stand  the 
test  of  the  law.  And  this  practice  is  well  warranted  by  our  stat- 
ute, the  provisions  of  which  are  so  vanous  and  extensive,  and  form 
such  an  entire  system  upon  the  subject,  it  must  have  been  intend- 
ed to  supercede  the  common  law. 

We  must  not  be  understood  to  mean,  that  a  man  who  might 
distrain  and  impound,  might  not,  instead  thereof,  commence  his 
action  at  common  law.  But  we  do  mean,  that  a  man  who  could 
not  lawfully  distrain  and  impound,  by  reason  of  the  defect  of  the 
fences,  which  be  ought  to  keep  in  repair,  cannot  maintain  an  ac- 
tion at  common  law  for  the  same  injury :  nor  can  a  man  distraia 
as  at  common  law,  unless  his  part,  at  least,  of  the  fences  is  in  such 
repair  as  the  law  requires. 

.  These  provisions  of  tlie  statute  are  particularly  noticed  in  ilie 
argument  of  tlie  plaintiff's  counsel,  and  need  not  be  repeated  by 
tlie  court. 

The  judgment  of  the  County  Court  is  affirmed. 

SnudUy  and  Adams,  for  tlie  plaintiff. 

J.  Smith,  for  the  defendant. 
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lMih$r  Marim'fB.  Twcbriige  fy  Runndk. 

That  in  a  suit  on  note,  Endorsee  vs.  Maker,  the  defendant  has  the  same  right  tcr 
file  his  declaration  on  book  account  in  offset,  on  an  account  existing  before  no- 
tice of  endorsement,  as  if  sued  by  payee. 

The  sum  recovered,  and  a  tender  to  plaintiff,  may  be  pleaded  in  the  same  plea 
in  bar. 

This  was  an  action  of  Assumpsit ,  brought  by  the  plaintifiT  as  as* 
signeeof  a  note  signed  by  the  defendantSi  and  payable  to  one  Sam- 
uel Foster,  or  bearer,  and  by  him  indorsed  to  the  plaintifi.  Said 
note  bears  date  Nov.  30tb,  1824^  and  was  made  payable  on  the 
firs(  day  of  January  following,  with  interest,  for  the  sum  of  one  liun- 
dred  and  forty  three  dollars.  The  action  was  brought  to  the  Coun- 
ty Court,  March  term,  1825.  The  defendants  appeared  the  first 
term,  and  pleaded  as  follows,  to  wit : 

'^And  now,  on  the  third  day  of  said  term,  the  jsaid  defend^ts 
'^  come  into  court,  and  show  to  this  honorable  court,  that  the  above 
^'  named  suit  was  brought  upon  a  note  originally  made  payable  to 
*^  one  Samuel  Foster,  or  bearer,  and  by  him  indorsed  to  theplain- 
'^  tifT.  And  now  the  said  defendants,  agreeably  to  the  statute  in  such 
^^  case  made  and  provided,  declare  against  tl^  said  Samuel  Fos- 
"  ter,  in  a  plea  that,  to  the  said  defendants,  the  said  Samuel  ren- 
"der  the  sum  of  $250,  (and  so  proceeds  in  form  of  book  account 
^  action)  which  is  to  the  damage  of  the  said  Trobric^e  and  Ifs^n- 
^^  nels,  as  they  say,  three  hundred  dollars :  to  recover  which, 
*'  with  just  cost,  and  have  the  same  allowed  against  the  pjaintifi  in 
<^  ofiset  to  said  note,  the  said  Trobridge  and  Runnels  file  their 
"  declaration  in  court." 

It  appears  by  the  records  in  the  county  court,  that  the  defend* 
ants  at  the  time  of  filing  said  declaration,  procured  a  recoguaance 
to  prosecute  the  same,  as  the  statute  in  such  case  requires.  And 
judgment  was  given  to  account,  and  the  said  account  submitted  to 
auditors,  wlio  at  a  subsequent  term,  made  their  report  of  a  balance 
due  from  said  Foster  on  book ;  upon  which  judgment  was  render- 
ed for  the  defendants  to  recover,  as  due  from  said  Fosier,  the 
sum  of  $126  30. 

After  this,  to  wit,  at  the  adjourned  term  of  said  county  court  in 
June,  1^828,  Uie  said  defendants  filed  their  plea  in  bar  to  said  ac- 
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rwMior^i;m..  i^Q(ri^pUmg,%et^  forth  fAib^ 
Mtirtin  Yfl.  Trdbridge  w  «t  >  pooceediags  and  i^coFery  io  said  d^daxr* 
ationon  book,  and  making  the  necessar  j  av^ments  that  theji|em» 
of  the  account  were  aH  due  to  tbe  defendants  before  notioe 
of  the  assignment  of  said  note, .  to  wit,  on  — ; —  at,  &c.  atKl^ 
also,  in  tbe  same  plea,  averrod  a  tender  to  tbe  plaintiS*  before 
the  conimencemeut  of  this  action,of  the  sum  of  thirty-one  dollars,r 
being  more  than  the  baknoe  of  said  note^  alter  deducting  the  said 
sum  so  due  firooi  the  said  Samuel^  and  so  recovered  opoo  said  de^t 
chrikm  in  ofiet,with  all  necessary  avermei^s  upon  this  also;  ao4 
prayed  that  said  judgment  might  be  offset,  and  tliat  the  pkuoiiff  be 
bn«iMi*'Ky  thif  pks  in  bar,tber8  was  ageneral  demurreriaod  joinder 
]B>de«idr»r,aQd  ^dgment  was  rendered  £br  the  defeodaJilsiutbe 
county  court;and  tbe  case  came  up  oo  e&ceptions  to  that  decision* 
:^r^gimmt  for  plaitKiiffin  ntppori  cftke  demurrer.  1.  The 
IkKsift  qcNBstioo  was  endorsed  before  it  was  due,  and,  by  the  £n* 
gKsblQW,tbe  enilorsee  received  item  the  credit  of  tbe  maker.*— 
Tim  'stBtate  of  this  siat^  lespectkig  actions  upon  eadorsed  note% 
ddes  not  apply  to  a  case  of  this  kind,  but  only  to  caiies  wbeTte  tbo 
Mie  IB  endorsed  after  it  has  become  due. 

3.  But  if  the  court  should  be  of  opinion  that  said  atatiifte  doef 
embraee  the'  present  case,  they  should  construe  tbe  act  strictiy — 
as  a  liberal  constrac^on,  such  as  is  insisted  on  by  the  defendanl4» 
woi^Id  embarrass  trade  and  commercial  transadtions,  and  afibrd 
tqiportuD'htes  for  fraud  and  connivance  berween  the  niaker  and 
aHoraer* 

'{^8;  If  tbekens  of  Ate  defeadants' account  a^iast  JWsr  are 
^web  fttiattlffe  m  oould  have  been  pleaded  in  offiet,  tbey  ougtn 
to  have  so  pleaded;  but^  not  having  done  sO)  and  havii^ 
piMMiMj|piifeflii^M6|lby  iiaew  acAm,  they  have  waived  tbe 

efiec  aad^eataet  MOW  plead  itv 

'  ^4.  ffiiieaooouMwaanotofaoohuBfKi^e  as  oould  properly  be 
I^aaded  inioiket  i  or  if,  bom  the  nature  of  the  proof,  they  couU 
mt^WB  8»pfi0r0ed  k  by  a  plea  in  ofiet,  dieo  it  does  ooi  come 
whhin  the  promions  of  tbe  aet  respectiog  endorsed  notc^ 

5.  The  averment  in  die  plea  tlmt  the  several  items  of  tbe  da- 
fendants^aceotmt,  were  due  and  owing  before  notioa  of  the  ea- 
dorsMiAfeftiliFMeft,  oaneorliaFprdi^  tried  e»  irtver6«4  x^ 
tills  case. 
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9.  The  filiBg  0f  n  dedfinilloti  on.  (  FiMP'i*^m  ttwa 
book  in  this  case,  does  not  c^mewitb^  f  MmriiKv$.  Troiry^x^ttiO* 
in  the  93d  sec  of  the  Judiciuy  Act,  as  it  is  not  ag&indt  the 
jilftintiff  in  the  origiiial  actioa>  It  cannot  be  done  by  ihe  act 
relating  to  endorsed  notes,  for  that  act  does  not  autboriEe  «ny  such 
defence ;  h  is  confined  to  a  plea  in  offiret,  and  does  not  allov?  of  a 
declaration. 

jlrgnment  for  the  dtfendtmt*  1*  It  is  contended  by  th^  de« 
fendanis,  that  the  statute,  autboriaing  suits  in  the  aame  df  iadov- 
s^es  of  promissory  niM^s,  secorea  to  the  signer  aU  eqoitafale  defeno^ 
-^StiiMe,  p.  144. 

2.  Had  not  the  note  been  endorsed,  the  dafepdaata  would  haM 
a  right  10  oAet  dielr  book  acdoaat,  and  tender  the  balance  dwioa 
the  nole,  as  they  attempt  in  this  case. 

3.  The  ][>roper  way  to  get  at  the  equiteUe  defeooe,  and  tli^oiily 
one,  was,  for  the  defendants  la  tender  to  thepUoliAa  thehaliooe 
(that  is,)  the  mnount  of  the  note^ver  and  abevaifaeanKNittof  tbdv 
account ;  and  then  to  file  tbek  dedaratiQa  ob  book  againat  Simr 
nd  Foster  J  the  origifud  payee  «f  the  aote,  pfosecute  li^t  tO'  jud|h 
ment,  and  then  to  plead  both  the  leader  and  die  judfpieo^iQJNir 
to  the  fivst  action. 

HmwHiNsoK,  }.  delivered  the  qiinion  of  the  oomru  hhm^ 
necessary  to  nodce,  ba  separate  viewt  the.  several  objec||qQ.snrgr 
ed in  supportof (his  demurrer.  They  way  a]lbe<^ip|)irised  ia-^, 
general  view  of  (he  defence  exhibited  ie  the. plea  in  heru  Xi^ 
great  point  of  controversy  is,  whether  the  defendants,  the^ttikew 
of  the  note,  asagned  to  the  plaiotifi^  eaa  avail  tbemeelveft  ot  their 
book  account  against  JW^er,  the  payee  of  the  ^tellfih  ia  4tdmm 
of  this  suit  brought  by  the  plaintiff  aaindaraM»?> 

If  the  note  had  never  been  aeg)(Miatedk  krt  tbe:eqiii^wieie  i^^ 
name  ot  Fatter ,  the  payee,  the  right  of  theet  defcaiiett  le  mikm 
use  of  their  book  accounti  as  a  deiianoe  le  the  oeie,  ea  frr  as  i| 
should  extend,  andthat  ii»tbe€tmHioim maimer  Atf  hmfnmm^tr 
dopted,  is  rendered  pkio  by. the  sMotew  The  Aief^lature  eeeai 
tt>  have  thought  it  vscry^^inittBtj  thai  pKymsim  should'  reeoe^r^  eed 
collect  of  bis  neighbor,  any  OMffedi^tbejMsj^balanoe,*  aAe^  an 
adjustn^nt  otall  di«NX>B|eeii|atli8t9seue4ie  fOMta^ 

In  the  jodieiary  acft  of  I'lStl^  aeetjoeJ^^.prwisio^isigi^^Aha: 
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FmnltitiJMnegtJ'    J  let  BXgf\^kki  bfduglil  tfpon  honA,  bfti, 
MaHittyt.l¥ttMig4ti9l.y 'i^^ief  Of    otb^r  contract,   the    d^fend^- 
ant,  after  pleading  die  generalissue,  or  confessing  the  catise 
of  faction,  may  phttd  an  nfiet  of  an^  smn  or  sums  due  to  bira  ftcftn 
the  plaintiff  asaforedtidt  diet  is,  dueto  him  on  bond,  bill,  note  or 
other  contracts    Such  has  been  the  construction)  ahd  the  eorrect  ' 
one  toow    Butthe  L^gislatuce  reooHected  that  the  defendant  mights 
baiN»  a  just  demand  agahist  the  plakitiff,  on  book,  which  by  its  on- 
Injohfatted  character,  could  not  be  pleaded  as  a  direct  ofiset,  and " 
might  need  to  bewipporced  by  the  oath  of  die  parties,  and  of 
couraei  ought  to  be  submitted  to  auditors.      For  this'  they  have ' 
created  an  esprete-proraion,  in  the9Sd  section  ef  the  statute,  be- 
ing ibe  same  provision  of  which  the  defendants  haye  now  attempt* 
edii09vaU(hBmsdva&    Aiaome  period^  a  decision  was  made^* 
limitiop  said  fiSd  secdon-  to  die  pleading  in  ofltot  of  such  demands 
only  as  were  liquidated  by  the  contract  of  the  parties.     In  conse- 
quehce'oftbis,  a  statute  of  1818  (see  see.  1,  p.  109'  Con^.  L.)  eh^* 
act6|  that  the  aaid  92d.  secdon  shaH  be  extended  to  all  actions' 
and  pIeds,'fottndedoa  contract,  whedier  the  demand  be  for  a  sum 
Eqvtdated,  or -subjibGt  to  estimation.  ^ 

The  etatttteregukdog  actions  befbrojuscioesof  the  peace, /^ee.'' 
12^  f.  127 ^)  enacts,  that  to  any  saefa  action,  the  defendant  ntay 
plead  m  offset  any  sum  dueto  him  from  the  plaititiff,  on  bond,b!Hf 
not^,book,  ordther  contract.  The  plaindfl^  likewise,  may  rbply 
similtr'  demands  in  ofiet  to  diosa  of  the  defendant ;  and  the  jus^ 
dc^-shall  find.the  smn  due  and  in  arrear  from  ^tfaer  party.  And 
by  dlel€di  seclfon,  when  the  trial  Is  by  jury,  they,  in  like  manner, 
fin(}?thfi  bsdannel  A  sottute  of  181 1^  (^iM  page  104,)  enacts  that 
whteever  anydvilaetionshaDbe  appealed  Trom  a  justice  of  the- 
peaiA  to^thecQftna^  coott,  the  defendant  may  plead  in  ofi^t  any' 
sunoedoe  i^-bondy  bilhf  nbtSr  bookor^other  conMct,  in  like  man-^' 
ner^s^if  the  oodon  bad*  been  originaliy:coDinienced  before  the 
counqrwuil;  .«ndatttk»estatotesailow:dieplaihtifl^  inihecoml* 
ty  court,  to  repl^an  oftet't&the  dbfendant^fr'^fllet.  Tlie  only  re^^ 
stri^ion  that  remains  ta  muinal  oftts,  tipon  «  eaanected  view  cM 
all  diese  statutes,  is,  that  the  demands  pleaded  or  *  replied  in 'off> 
set,  must  be  iqpoD  oontract,>of.'apn]fi.sartt^aAd  tno^  be  due  and 
payable  before  the  commencement  of  the  plaintifftl-HXtinnr" 
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oanraesoed  m  tbe  naaae  of  JToi^erY  t^dHte  tWfn«MM!g«  md. 
the  wigiaal  paype;  the  4efenduita}  %rould  liare  an  undntoed 
riglit  tocoaie  in  inntk  their  demuMl  in  oAet,  eidnr  fliieiotiy^M'm 
cnliquidateddemaQd,  under  the  ttatute  4)f  1018>  ef  inditeody^- 
der  the  dSdseotioa^die  act^|7»7)  in  the  ferm  of  t  dodan** 
lion  on  bodt  against  sttd  dPa«(er ;  apd  in  d(b«r  case,  J^^ar  m^t 
come  in  with  his  demands,  if  any  he  had,  and  die  wlielebe  sefided 
at  onoe.  -  >We  may  suppose  any  ckher  daseof  acttbns  on  comntot^ 
^^nally  brought  bieifore'^ther  court.  Aod  there  is  n^HMif  of 
pre^^ision,  in  these  several  statutes,  to  enfive^tfaeoAetiilyypliMu 
And  even^here  there  are  mutual  ju<lgmentis  in  lbs  ^me^dotart, 
^e  same  statutes  provide  t&at  these  be  cfiset^  en  medon^dheffter 
party,  and  execution  issue  for  the  -balanoe  ooiy  ^  <(Qd  Ibr  ao^ 
that  appears^  this  exfiefids  as  wdl  to  judgaMMs  for  'ttti^  asittse 
upon  contracts.  j        .  ^      ..    tC 

We  'wfll  noir,  for  a  moment^  examiniQ  the  si^Mrof  Aedefend-* 
ants  to  defend  witfafoffiieis  this  smtin  fnYbt  of  JfdrKH  asiasftignee 
oSEoif^.  The  statute  of  17^8^  {itoiL  p.  144,)(dedsMs  irf  the 
1st  section^  .what  was  considered  law  iwiUs  state  >lMilcare':  '^That 
the  endorsee  or  endorsees  ^f  aiq^bill  ok*  prQaBassoEyiuMe^lerthe 
paymwtcrf money  to  aagr  pers(»«r  sebons^  his  odi^p  order,  or 
to  tba  bear^,  may  aiabtain  en  actiopthereoti  in  his^  h^^  or  their 
own  same  or  nam^  for  the  recovcoy  of  the  money/*- '  Tlieo  fot> 
lows  a  proviso^  which,  probab^^  etaiptisae  the  «hief  objde»ofidie 
statute*.  It  is  as  Ibliows,  to  wit:  ^^Pjravided  always tba^  fav all 
such  actions^  it  shaU  b^  lawffd  for  :tbe  defendaat^  ideftttdanCB 
to  plead  in  oflbec  •  all  deonands  proper  to  be  pieadediti  oAet^ 
which  the^  defendant  or  ddimdasts  may  have  agahist  the*on|^ 
payee  or  payees,  before  nodoe  of  sudi  end^emtai  agiilirtllhe 
endorsee  or  ebdonees ;  and  may  alsophMid  or  ^VefaMs^iikMoey 
on  itial'  of  any  such  aoiion,  any -matter  or  ddng  whtdi'MNild  e* 
quitaUyidiscb^ge  the  defoaiant  or  defoadtels  in  M  acdoB 
brought  in  thi/toamo  of  Ae.  original  payee  ot  payees.** 

It  is  difficuh  ID  ooDoeive  what  iaii^age  tetiki  ha ve  beea  ad^^ 
•  ed  by  the  legidatuve,  conveying  more  expHeidy  tiian  th^y  have 
dme,  ihe  tight  of  >ihe  defendants  to^  faMre  di^  <Aet8  allowed  in 
some  form  or  other. 
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TnM'M  Jan.  I8».  )  We  Xauf  oppose  to  thw  the  difficult;  of 
JIforitnvt.  THkfidgteiai,^  framing  pleadings  so  as  to  give  effect  to 
this  statute,  the  absurdity  of  aa  offset  against  a  plaintifi^  who  is  not 
a  party  to  tb«  subjectmatter  of  it,  the  difficulty  of  ascertaining  the 
balance  between  the  defendants  and  Foster,  the  pa3ree,  without 
bringing  him  into  court  as  a  party;  and  no  provision  is  made  ia 
terras  for  that.  Such,  and  perhaps  other  difficulties,  may  be  ur- 
ged ;  but  still  the  legislature  tell  us,  in  language  that  cannot  be 
misunderstood,  that  the  defendants  shall  have  this  right :  that  they 
may  plead  in  offset  against  the  plaintiff,  whatever  they  might  have 
pleaded  against  the  payee,  Foster;  and  may  plead,  or  give  in  ev- 
idence whatever  would  form  an  equitable  defence,  if  Foster  had 
sued  the  note  in  his  own  name.  We  must  not,  we  cannot^  de- 
prive the  defendants  of  th'ts  right.  We  must  not  suffer  the  difficul- 
ty of  presenting,  or  meeting  their  defence,to  exclude  it  altogether. 
If  the  statute  has  given  rights  unknown  to  the  law  before,  we  can 
expect  no  forms  exactly  suited  to  the  presentation  of  those  rights 
for  adjudication.  Yet,  so  far  as  we  can  find  a  course  prescribed 
in  practice,  prudence  dictates  that  we  preserve  that  course,  as  far 
as  it  leads,  and  observe  some  analogy  of  legal  principles  for  the  re- 
mainder of  the  forms  of  proceeding. 

Now  a  practice  of  thirty  years  has  marked  the  course  of  pro- 
ceeding as  between  the  payee  and  maker  of  the  note,  and  render- 
ed it  as  familiar  in  our  courts  of  justice  as  any  mere  coQection  suits. 
In  actions  before  a  magistrate,  if  offsets  are  pleaded,  whether  book 
accounts  or  other  matters,  the  court  or  jury  find  the  sum  due  and 
in  arrear  from  either  party,  and  for  that  judgment  is  rendered.  In 
the  county  courts,  counts  on  book  go  to  auditors,  to.  ascertain  the 
balance.  In  the  mean  time,  the  action  on  note  rests ;  and  when 
the  sum  due  on  all  the  offsets  is  ascertained,  the  party  in  whose  fa- 
vor it  is,  recovers  the  same,  whether  it  be  plaintiff  or  defendant. 

In  the  present  case,  and,  in  pursuing  the  same  course  as  far  as 
the  parallel  runs,  the  defendants  have  correctly  filed,  as  against 
the  plaintiff,  Martin,  to  operate  as  payment  of  the  note  in  ques- 
tiop,  a  declaration  on  book^  describing  it  correcdy  as  a  book  ac- 
count against  Foster,  the  payee.  Now,  while  the  defendants 
hare  this,  right  to.  file  such  i^  declaration  to  operate  against  the 
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plaifatiff  ultimately,  the  plaintiff  neces-   (      Franklin  Jan.  1829* 
sarily   has   the   right  to    appear   and   ( Martin  vs.  Trobridgeet  al. 
answer  to,   and  defend  against,  the   sam^,  in  the  name  of  Fos- 
ter*    And  if  Foster  is  about  to  support  any  account  he  may  have 
against  the  defendants,  that  may  be  brought  in  to  diminish  the  sum 
the  defendants  would  recover  on  their^book  account,  or,  the  plain- 
tiff might  make  any  defence,  which  he  can  support  by  evidence, 
against  this  declaration  on  book,  in  order  to  defeat  it  in  whole  or 
in  part.     In  the  sequel,  there  are  two  circumstances  in  which  the 
parallel  fails.     1 .  If  Foster  does  not  come   in  with  his  account, 
^nd  have  a  bearing  upon  that  and  the  defendants'  account,  he  cad 
never  be  bound  by  the  accounting.    2.  Whatever  sum  the  de- 
fendants may  recover  on  their  declaration,  or  other  offsets  against 
Foster^  they  can  recover  no  balance  against  the  plaintiff.     All  the 
use  they  can  make  of  their  offsets  is,  to  defeat  the  plaintiff's  action^ 
Hence  the  various  demands  of  tlie  defendants  against  jPo^^er.whlch 
should  be  presented  in  the  technical  forms  as  offsets,  if  pleaded 
to  an  action  brought  in  his  name  upon  this  note,  should  be  pleaded 
in  the  form  of  a  plea  in  bar,  as  against  the  plaintiff.       That  is^ 
they  should  be  pleaded  according  lo  their  legal  effect :    and  their 
utmost  effect  is  to  bar  the  plaintiff  in  whole,  or  in  part.  If  the  sev« 
eral  matters  contained  in  the  plea  in  bar  are  pleaded,  each  to  a 
part  of  the  declaration,  and,  taken  together,  cover  the  whole,  it  is 
not  liable  to  the  objecUon  of  duplicity  in  pleading.  And  the  plain.* 
tiff  may  reply  to  each,  with  the  same  formality  as  he  would  to  so 
many  counts  in  a  regular  plea  inform  of  offset,  and  not  of  plea  in 
bar.     Thus,  he  may  say,  that  he  ought  not  to  be  barred,  because 
the  said  Foster  did  not  promise  as  set  forth  in  the  first  count  in  off- 
set in  said  plea  named,  and  pray  mquiry  by  the  country  ;  and  he 
further  says,  that  there  is  no  record  of  said  judgment  described  in 
said  plea  in  bar,  and  prays  inquiry  by  inspection  of  the  record  : 
and  he  further  says,that  the  defendants  did  not  tender  to  the  plain- 
tiff the  sum  of ,  as  set  forth  in  said  plea  in  bar,  and  prays  in- 
quiry by  the  country.    These  issues  being  joined,  the  matter  of 
record  should  first  be  decided  by  the  court,  that  they  may  know 
whether  to  direct  the  jury  to  include  the  amount  of  the  judg- 
ment ;  then  the  jury  may  find  that  the  plaintiff  ought  to  be  barred, 
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^^  Frankirn/Jan.  18».  2  because  sdd  Fosier  difl  ptbmwe  a<  lBef» 
,  AM».  Ts^  TroMb^  e/o/. )  ed  io  said  first  couttt,and  the  stdd  fkffead* 

ants  did  tender  the  said  sum  of ,  as  set  fortb  in  said  yleo^.<i 

So  when  the  defendant  does  not  succeed  in  provmg  enou^  of  fa^i 
allegations  to  bar  theplaintifi,  and.yet  supports  a  part  of  them,  the 
jury  may  find  that  the  plaintiff  ought  not  to  be  w holljr  barred;  b&- 
cau^  thej  say,that  the  said  defendant  did  not  tender  the  said  sum 

of to  the  plaintiff,  as  set  forth  in  said  j^a,  but  that  said  JPot- 

terdii  assome  andplomise  asset  forth i«  said  first cpuiit in offiet* 
.  &c.  8z;c.  and  find  due  and  in  arrear  to  the  plaintiff;  tbe  sum  of 

. .    This  method  of  pleading  cday  be  adopted,  and  sq,  rariadr 

as  to  secure  to  both  parties'all  the  rights  given  theitf  in  the  seteral 
Statutes  above  referred  to.  This,  also,  b  analogous  to  the  farms 
in  the  second  vol  of  Chitty's  Pleadings,  480  and  4ftl« 

In  comparing  the  defendants'  plea,  in  this  case,  with  the  feregp- 
m^  pribciples,  we  find  it  not  alft^tber  f^nnal :  some  iafito  are 
alleged  with  as  unnecessary  circumlocution,  but  yet  are  sub^^ 
tiall^  averred.  The  plea,  instead  of  sayings  as  in  Ch/Uiyy  thfit  as 
to  such  a  sum,  a  filart  of  tbe  plaintiff's  claim,  be  pleads  so  and  so, 
and,  as' to  the  rest,  a  tender,  tfaey  allege  ihat.sucha  sum.wa$  due 
ott  book,  and  tbe  diifereobe  between  that  sum  and  tbe  plaintiff's 
claim'  is  less  than  thbijr-doUars;  tbea  jdeads.a  tender  of  tbirty- 
'  .one  do^rs  ibrtHat,^^bdbrittgfttlie  same  into  oouvt;  and  thenj^ro- 
pSeds  tb  st&f^  the  ph>ceedia^  to  liquidate  the  sum  due  on  book, 
and  claims  Aat  die'same^e  oAet,  and  conoludesy mpng  bis  b.ar. 
\[  TLisis'sufflciei/tona  genertd'demurren  la  a  case  decided  at 
idurlingiony  on  tHe  present  eircoit,  lurouglit  before  a  justice,  by  the 
endorsee  of  a  note  against  tbe  maker,  and  ci  book  ilccoont  pleaded 
direQttyin  ofiset,  we  saticdoned  that  mode  of  pleading.  The 
question  is  tiow  presented,  a^  commented  m  tbie  county  coart,and 
to  such  a  case,  the  present  plea  is  adapted* 

We  have  nothingtodo  with  the  policy  oSik&dB  atatutes,or  wb^itfa^ 
er  they  are  calculated  to  encourage  frauds,  as  olgected  in  argu^ 
ment.  The  Legislature  have  settled  dbai  ^tie^tion  by  their  sev- 
eral statutes  on  l!ie  ^bjebt  ^  While  dsesft  statutes  are  in  Ibfce, 
the  endorse  ftiusft  tilke  thi?  note  stst^  to  the  rigbta  of  the  mak* 
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ar-Vgaiost.tbe  paj^t  apd.rely  upon  his  (     Frankiin^Jwu  itt9. 
gecarilj^:  upon  the  endorsement.    THe  f  Minm  Tt.  TrobHdgt  tt «/. 
jttdgttievUof  the  court  is  that  the  plea  ici  Bar  is  sdBfeienti  and-ilie 
judgi^ent  of  the  county  court  is  affirmed.     ' 

Mii$  and  jpf  t^u^  for  plaintiff. 

iioyce  and  jBun/,  for  defendant. 


-^*-*^^^»A 


G.  W.  and F.  P.  OdodtiA  ts.  BtramHttimway.^ 

nftiUA  «1IB  BO/IOOflwtoflmi^tttMdiDt  oil  ▲'•  lot, mild  B(06t  on  and 
oat» '«  part)  ho  h^  uiffi^icot  potMssion  to  maintata- trespass  on  the  /teehold. 
a|aiast  a  ttraoger  who  should  cut  and  canyAwaj  the  rest. 

That  radi  «Cioa  U  aifavlafak*  stbon^  tho^  damnum  docs  not  exceed  ten  M- 

.  "this  was  an  action  of^spasiT  b#a0||^tbe(bfe  as  Jdat^ 
Peace,  demanding  damagesten  doUarSi.  ThadeciatatioB  comain** 
ed  thfcfe  counts.  The  two  ftfal'  wi^ife  fer  cutting  and  canrjing 
away  certain  piiie  trees  ;  Otb  Aflrtf  aiid  die  last  cooot  wims  for  ta*^ 
king  and  carrying' away  ti^  pine  fltf#-n^  hgf^  the  prpp* 
erty  of,  andid  ibe  possesskmof^  the pbiaiAi  Tim  eatoe  waa  tr^ 
before' the  jtisticd  hynjnry,  wfao'fiioadavMrdictibr  the  plaintifi 
on  the  third  count  fer  tte  auin  of  |^  daaigM  mad  their  costs  • 
add  the  !{aid  justice  entered  jtid^ilieltt  4Hi.tbe  irerdict  for.  itbe 
plani!^  for  $  damages,  an^fheir  eMi^  tKsed  at  $  The 
defendant  appeakd  fidtt'said  jiidgtoeM^o  the  Coun^  CouitAttt 
to  b^  hblden  within  and-  fat  fte  fUHsatf  of  Franklin,,  Mrbioh  ap^^ 
was  duly  entered  h  said  ccurt ;  afid-  aA»rwarda  at  the  April  Term 
ofsaidcoui^  1896,  the  pKsAMifi  filed  their  lootioo  lo  diamias 
said  appeal,  aHedging  Hoi  teid  tetfon  waa  tust  appealahle,  and 
that  said  County  Goort  Had  not  jtnriidktioD  thereof,  and  dierefoae 
prkybd  tUkt  the  siame  itti^  he  dUnBisMi :  but  said  court  at  dieir 
adjourned  Term,  ivrSvan^  183%  dedded  ifaat  they  had  joriadictiea 
of  sdid  appeals  tvlMMapotf  a*id  atefioo  ciitw  w  for  trial  before  a 
jury ;  and  oh  ^  friiidi^  jHaiMfi  pfovsa  <bat  one  Skmiiul  Bmih 
kinsj  iUrdfe moiM  of  DMn^hefr  IflMt  waathe  bmm  a/  lot  No» 
146  m  the  town  of  St.  Jllban$i  and  of  a  qniraty  of  pise  iiaber» 
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•    '*  ••"  "•  '      •  :»  .  ......  •       . 

Frankiin>  Jan.  1829.     3   standlDg  on   said  lot ;   and  that  during 

Gopdm^  y«.  i7a(^uii^»  )  that  mo^th  the  said  Samuel  sold  to  the 
plaintifis  about  twenty  thousand  feet,,  board  measure,  ot  said  tim- 
baib  in  vhioh  sale ,  was  included  one  large  pine  tree,  then  stand- 
ing on  $aid  lot  ^  and  that  in  the  spring  of  A.  D.  1826  the 
said  Samuel  conveyed  said  lot  of  land  to  WiUiam  Hau}kins,  re- 
serving the  timber  sold  to  the  plaintifis  as  aforesaid  ;  that,  soon  after 
the  said  lot  was  conveyed  as  aforesaid,  the  plaintifis  purchased  of 
the  said  William  the  residue  of  the  pine  tinobei'  standing  on  said 
lot  I  that,  after  the  purchase  of  the  timber  of  the  said   Samuel^ 
as  aforesaid,  and  before  and  after  the  conveyance  of  the  land,  as 
aforesaid,  to  the  said  William^  and  after  the  plaintifis  hadpurcbaar 
ed  said  timber  of  the  said  William  MatokinSi  the  plaintiffi  wenc 
0^  to  $aid  lo^  cut  and  drew  away  a  part  of  the  timber  purchfifed 
'  as  aforesaid  of  the  said  Samuel  h  William ;  and  that  afterwards* 
tbn^  4^feDd;ant  applied  to  the  said  WUliam  to  purchase  a  pait  of 
a^id  large  pine  tree,  which  was  then  standing  on  said  lot ;  the  said 
WiUiam  informed  the  de&ndaol  that  the  {dainti&  owned  said  tree^ 
and  that  he  had  ^o  right  to  sell  the  same ;  but  told  the  defeadr 
ant  that  be  thpqgbt  there  would  be  n<>  harm  done  if  he  c|it  ttie 
free;  after  this  the  defendant  cut  said  tree,  and  carried  away  about 
ten  feet  of  the  butt.  Several  weeks  after  said  tree  wa^  cut*  the 
p^ntiflt  with  the  said  WUliamf  went  to  the  said  tree,  which  bad 
been  sawed[  into  three  logs,  which  were  iben  lying  on  said  lot;  and 
the  plaintifis  there  requested  the  said  William  to  Inform  the  de- 
fondant  that  be,  the  defendant»mast  not  rei^ove  or  saw  said  logs; 
and  afterwards,  and  before  said  logs  were  removed  or  sawed,  the 
said  William  informed  the  defend^jL  as  reqqested  by  the  plainti^ 
The  plaintiffi»  further  introduced  evidence  tending  to  prove,  and 
insisted  that  they  had  proved,  that  the  d^endant  afterwards  took 
and  carried  away  said  bga  from  said  lot,  and  out  of  the  possessiou 
of  the  plaintififc,  and  cooverted  the  same  to  his  own  use*    The 
court  chained  the  jury  that  the  plaintifis,  had  not  possessioa  of  the 
land,  and  .therefore  could  not  inaiotain  trespass  for  <mtting  the  tree; 
and  that  the  property  of  the  said.  logs,  was,  at  the  time  they  were 
4rat,  in  WiUtam  Hawkim^.^u^  unless  the  jury  found  thatsai^ 
log9  were  sold  and  delivered  to  the  plainti^,  ?ft^the  same  wer» 
cut  or  sawed  from  said  tree,  they  n)ust  find  a  verdict  for  the  de- 
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(OidBnt.     To    the  said    decision    and  i    FrankUojr«m  1889. 
charge  of  the  court,  the  plaintift  ex-  f  Goodrich  vs.  Heuhaway. 
cepted.    The  cau^e  was  removed  to  this  coint  on  a 'motion  for 
B  new  trial  founded  on  said  exceptions. 

Fiskand  Sovie  for  the  platniifftf  contended.  1.  Thatlbe 
County  Court  had  not  jurisdiction  of  the  appeal  from  the  judg- 
ment of  the  justice,  as  the  plainti&  did  not  demand  in  damages 
in  said  action  a  sum  exceeding  ten  dollars. — Stat.  p.  139,  $tc.  5. 

2.  The  cutting  and  carrying  away  by  the  plaintiffs  a  part  of  the 
timber  purchased,  with  the  consent  of  Hawkinsj  was  a  part  per* 
formance  of  the  contract,  and  gave  the  plaintifis  a  legal  title  and 
possession  of  all  the  timber  included  In  the  parole  contract. — > 
Roberts  on  FraudsjUl, •'Sj''9y  IbS.—Stv.  Dig.  261.— 6  East, 
602,  Crosby  vs.  Wadsworth. 

The  defendant's  counsel  submitted  the  case  without  any  brief  or 
argument. 

Hutchinson,  J.  aniKMiBced  the  opinion  of  the  court.  It  ap- 
pears by  the  case,  that  one  Samuel  Hawkins^  owning  a  piece  of 
land,  sold  to  the  plaintifls  about  20,000  feet,  board  measure,  of 
the  standing  pine  timber,  includbg  one  large  pine  ti*ee  ;  and  then 
sold  the  land  to  fVUliam  Hawkinsj  reserving  the  timber  sold  to 
the  plaintifls,  as  aforesaid.  The  plaintiffs  then  purchased  of  said 
WUHann  Hawkins  the  residue  of  the  pine  timber  on  said  lot ;  and 
the  defendant  cut  and  carried  away  the  large  pine  tree.  Prior  to 
this,  the  plaimiiTs  had  entered,  and  cut  and  carried  away  a  part  of 
the  timber  they  had  thus  bought  of  said  Samuel  and  William, 

The  court  instructed  the  jury,  that  this  showing  did  not  placd 
plaintiffs  sufficiently  in  possession  to  enable  Aem  to  maintain  tres- 
pass upon  the  freehold.  We  consider  this  instruction  incorrect — 
The  plaintiffs  having  made  the  two  purchases  of  timber,  and  gone 
on  to  the  land,  and  cut  a  part,  had  as  much  the  possession  of 
the  land,  for  the  purpose  of  getting  off  this  timber  for  their  own 
Use,  within  the  time  agreed,  or  within  a  reasonable  time,  as  if  they 
had  owned  the  land.  Hiough  WiBiam  Hawkins  told  the  defend* 
ant  he  apprehended  no  difficulty  in  his  catting  the  pine  tree,  be 
also  told  him  it  belonged  totbd  plaintiffii,  and  that  he  had  himself 
no  right  to  it ;  and  abo  told  the  defendant,  before  he  took  the 
whole,  that  the  plaintLSs  said  he  must  not  remove  the  same.  The 
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irirtttntlyd^oMM  tto  question  of  jtuilKliedon. 

The  acdoQ  is  property  m  «etioa  «f  trespass  upoa  the  freehcU. 
l%e  plaiMiffi^bavingrecorered  upon  the  tbird  count  ontyi  makes 
no  dMfkrence  flSKXitftlie  appeal,  which  brings  op  the  whole  action. 
Further,  though  trever  might  have  Irin  for  ^e  logs  that  were 
cut ;  so  wiB  trespass  also,  andtrespass  upon  Ai  freehold.  The 
«ppeal  is  expre^j  given  by-  ^e  statute,  which  gives  jurisdictioa 
of  such  aetbns  to  k  justice  of  Ae  peace.  The  decision  of  the 
CrdufltyCSdurt^ustaining  die  appeal,  was  correct  j  but,  fbrtfae  er- 
rors in  Aetf  charge  to  die  jury,  the  judgment  is  reversed,  and  ft 
MW  trial  granted. 

-    FUk  and  SwUj  for  the  plaintifis. 
'  fiidtl8ffbM  atad  iSfAdUoir,  for  the  defendants. 


.  Dapid  Barlow,  y^  fdarofi  Burr. 

TMt  BO  jtt^meM'lt  to%e-render6dfor  cotts,  in  an  action  dkmlMeA  ht  <h4  inCnt 
9f 'jttttedlviifiBrin  tka  iiH|iittRt«»  IvAiia'. whoat tlia  aetfoa  vaa .  tm .broimlkt. 

In  rach'cate  the  ^taintiflT  cannot  have  jodgment  fat  the  costs  of  this  Cotut,  wboa 
tbecauM  if  remtfvedJteM  bf,d«fimda«t  an  oMitiaD;  oCharwiiar-bad  k  ttsttabjT 
V  I^Hi  of  JSnroff.^ 

' '  TjQis.was  an  actioQ  brought  before  a  justice  of  the  p^ace,  upon 
a  note  of  less  than  one  hundred  dollars.  The  defendant  appear- 
ed, and  pleaded  to  the  jurisdiction  of  the  justice,  that  he  was  &  - 
Deputy  Collector  of  the  United  SiaieSf  under  the  authority  of 
Congress.  This  plea.^vas  overruled  by  the  justice ;  and  ibe  0e. 
fendant  answered  over,  pleading  to  the  jury,  and  obtained  a  ver- 
dict. The  plaihufT  appealed  to  the  County  Court.  .There  the 
defendant  again  urged  his  objections  to  the  jurisdiction  of  the  jus- 
rice.  The  County  Court,  finding  the  truth  of  the  plea  to  theju- 
i;isdicdon  established,  dismissed  tbe  action.  The  defendant 
claimed  jutigment  for  his  costs.  ^Upon  this  point,  the  court  decid- 
ed against  him  y  and  he  excepted  to  the  decision,  and  the  cause 
was  removed  to  this  court  for  a  revision  of  ^at  question. 
'  SmaHey  and  Adams  for  the  drfendant.    It  a  undoubtedly  true 
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that  this  court  may  have  dismissed  causes  (  F««*ii»  ^^  I  Wr 
for  waot  of  jurisdiction  without  cost  to  (  Bathw,  vi.  Bwr. 
either  party  :  but,  in  all  those  cases  where  costs  have  beep  disal^ 
lowed,  the  court  had  no  jurisdiction  of  the  subject  matter  of.  the 
action — ^and  that  fact  appeared  by  the  plaintifi  's  own  showing  ofi 
the  face  of  the  declaration..  Where  the  want  of  jurisdictioa  is 
apparent  from  the  process  or  record » the  court  ace  hound,  €x  officio^ 
to  dismiss  the  action — and,  m  such  case  they  cannot  tax  cost$ 
because  diey  would  thereby  assume  the  jurisdiction  whidi  is 
denied  by  the  records  Butwhenever|On  the  face  of  the  process^  qc 
record,  the  court  have  jurisdiction,  and  are  bound  to  enteruijl 
the  suit,  and  either  party  .contests  t^ift  jurisdiction,  by  pleadjng 
some  fact  on  which  issue  is  taken,  the  court  do  exercise  jurisdicr 
tion, — and,  on  dismissing  the  cause  for  this  new  roauer^  must 
allow  costs.— 12  Mass.  367,  Thomas  v^.  Whke.-^3ld.  ^^5^ 
Walton  vs.  McJ^eil^  in  JVotes.  In  this  case  the  court  have  juris* 
diction  of  the  subject  matter,  and  ell  the  proceedings  are  prima 
fade  regular  ;  but  the  defendant,  by  plea,  shows  an  extrinsic 
fact,  by  which  it  appears  to  the  court  tliat  they  are  irregular,  and 
op  that  ground  it  is  dismissed.  There  can  be  no  reason  for  der 
nyiog  the  defendant  costs  in  this,  case,  that  would  not  apply  with 
equal  force,  to  all  cases,  where  the  suit  is  abatejd,  or  di$misse4i 
for  some  irregularity  in  the  plaintifi^s  proceedings. 

Royce  and  Hunt,  for  the  plaintiff. — ^It  will  be  contended  by 
the  plaintiff  that  the  court,  not  having  jurisdiction  of  the  parties, 
nor  the  subject  matter,  all  the  proceedings  were  void,  and  neither 
entitled  to  any  cost,  they  being  entirely  out  of  the  reach  of  the 
court,  and  the  court  could  no  more  render  judgment  for  cost,  thaa 
they  could  sustain  and  try  the  cause,  and  render  judgment  for  the 
plaintiff  to  recover  damages  and  cost.  The  justice  having  no. 
jurisdiction,  the  county  court  could  have  none ;  this  being  an  ap« 
pelate  jurisdiction,  and  not  an  original  one. 

Hutchinson,  J.  announced  the  opinion  of  the  court.  It  ap* 
pears  not  very  consistent  that  a  court  should  take  jurisdiction  of 
an  action  for  one  purpose  and  not  for  another  :  for  the  purpose  of 
rendering  judgment  for  costs,  and  not  for  the  purpose  of  trying 
the  merits,  and  ascenaining  which  part}'  ought  to  recover.  At 
common  law,  a  man  sued  before  a  court  that  has  no  jurisdictioa  of 
ooo 
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FfarilHin;nn.  1^29. 3  ttte  fott,  mftj  Mdg  4)1$  actbti  tod  tiMioTer  his 
j^AWiHo  tc  Btfm  )  cbsts ;  but  canQOtUxthem,antl  have  jddginenc 
fof  them,iii  the  istiitdisitabsed^  for  wailt  of jurisdicbon.  In  tbe  case 
cited frotn  I2th  Mass.  it  the  court  aw^ded  costs,  on  the  ground 
that  th^y  bad  jurisdiction  of  the  aodon,  it  being  upon  a  probate 
iMfd,  apparendjr  witbin  dieir  juriscJiccion  expressly  given  by  stat* 
ute;  but  the  defendant's  oyer  of  tte  eonditiota  of  the  bond  showed 
watit  of  jurisdiction.  Tbeysaytbewantofjurisdtctionbmade  to  ap- 
pear frotn  die  defendant's  pIea,on  which  an  is^ue  must  be  tried  before 
judgment.  Bntintbecaseof  IFitKam^vs.B/ettft^,  3  i?{l^  S07, 
the  court  ^eiused  cosit  to  ^  defbndaht ;  saying  dii^  court  bek)^ 
bad  no  jurisdiction  of  the  cause*  Ift  the  case  itow  und^r  consid- 
^ntion,  there  was  nd  jurisdiction  in  &e  outset ;  the  magistrate,not 
being  legally  such,  codld  have  no  jurisdiction  of  knj  bause*  Yet 
thircoridndl  iqppetrdf  record,  but  by  plea ;  and  ihi^  ptea  was 
otemiled  m  th^  first  instance,  tbe  court  not  considering  that  our 
constitution  referred  to  such  dfices  as  deputy  collector.  Where 
.  there  never  was  any  jurisdicdon,  the  proceedings  must  be  a  nullity, 
.  in  whatever  Way  the  want  of  jurisdiction  appears.  If  there  be  nO 
original  jurisdiction,  there  can  be  none  appellate,  properly  speaking. 
It  would  not  be  inconsistent  for  the  Legislature  to  pass  a  law 
Aiaking  provision  that,  fai  all  cases,  the  court  disniissiog  an  action, 
for  want  of  jurisdiction,  shall  tax  cost  for  the  defendant.  This 
would  give  jurisdiction  for  that  particular  purpose,  and  that  only : 
and  would  do  as  ample  justice  between  the  parties,  as  for  diosd 
costs  to  be  recovered  in  a  separate  action  brought  for  that  pur- 
pose. But,  while  the  Legislattire  have  made  no  such  provision, 
and  we  have  the  comnK)n  law  for  our  guide,  tvie  should  transcend 
its  limits,  were  we  to  render  judgment  for  tlie  defendant  to  recov- 
er his  costs.  The  jxtdg$aent  cf  the  iJontUy  Court  iniAt  he  qf-- 
Jirmed* 

Mr.  Huntf  then,  moved  the  cotirt  to  aHbW  to  the  platbtitf  ISi 
costs  before  this  court  in  litig&tmg  the  question  brtHJghthere  from 
the  County  Court  by  the  defendant ;  urging  that  this  motion  ot 
the  defendant,  bringing  up  the  action,  is  in  die  nature  of  a  writ  of 
error.  But  the  same  was  not  aflowed,  die  court  saying,  thsT, 
though  the  removal  of  the  cause,  is  as  a  writ  of  error  to  bring  v^ 
the  cause,  yet  it  only  brings  tip  the  canse,  and  brings  whh  it,  to 
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K>  thi3  court,  the  wme  juriedic^n  tf»  (Fr«*iin^n,  xm.. 
Comity  Coort  had.  In  tba|  respeet  it  ope-  (  Bmrinhp  «-  Burr^ 
rates  Hke  ap  appeal  from  the  decisipnjof  the  CJoinity  Coart  upoo  » 
quesdon  of  law  apparent  upon  the  record :  whereas  a  wrk.of 
>  error  gives  to  this  court  anew  jurisdiction,  fully  consent  for  the 
taxation  of  costs,  as  weD  as  affirmbg  or  reversiog  diejodgnieiK 
complained  of. 

Ab  eosU  are  allowed  to  either  party. 

Smalley  and  ddamsj  for  the  defendant* 

Royce  and  Hunty  for  the  plaintiff. 


■■%<'^^^'»^ 


Menfk  D^dge  vs.  Erasttu  D.  Hubhell. 

n^tff^Ua  querela  wiU  not  lie  wbm  a  wrii  iferrftr  If  Ihn  .proper  T9mp4fAm^ 
•iich  writ  iB  taken  awaj  bj  statute.     Gooiplainaiit  mutt  resort  to  .cbaoceKpr* 

Tbis  was  an  audita  querela  brought  to  the  County  Cotnt* 
The  defendant  was  found  guilty  by  the  jury,  and  filed  his  motiitai 
in  arrest.  The  same  was  overruled  by  the  County  Court :  and  on 
motion  of  the  defendant,  the  cause  was  removed  to  this  court  for 
the  revision  of  that  decision.  The  complaint  recites,  that  thesaid 
Hubhetl  sued  the  said  Dodge  in  trespass  before  a  justice;  diat  Dodgt 
wius  arrested  by  the  officer  upon  the  writ,  and  was  committed  to 
prison  for  want  of  bail.  When  the  day  set  for  trial  arrived,  he 
wa^  sail  10  prison,  and  could  not  attend  Court ;  by  reason  of 
which  the  justice  ordered  a  contixmance  a  few  days  till  the  17th 
day  of  the  mopth ;  and  at  that  time  the  court  was  duly  called  ahd 
opened,  when  said  HubbeU  appeared,  and  answered  to  said  suit ; 
but  the  said  Dodge,  being  still  in  prison,  as  aforesaid,  did  not  ap- 
pear, but  m.^ide  default,  which  was  thereupon  duly  entered  by 
said  justice. 

The  complaint  then  charges  that  no  witness,  or  other  evidence 
whatever,  was  at  any  time  produced  or  heard  by  said  justice,  id 
the  suit  aforesaid,  as  the  complainant  verily  believes,  and  is  in- 
formed, as  well  by  the  record  of  said  justice,  as  by  diligent  inquiry 
by  said  complaiaaot  and  his  friends.  And  the  said  Hubbell^  af- 
ter said  default,  fraudulendy  and  oppressively,  and  with  intent  ta- 
justly  to  aggrieve,  harrass,  and  greatly  injure  said  complainant, 
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rrankiiD,  Jan., 1829.  J .  did  TOove,  Influence,  and  procure  B9S4 
Dodge  vs.  Hubbeii  )  Justice  to  ente^  up  a  final  judgment  «V 
gainst  said  complainant^  in  the  suit  aforesaid,  for  the  sum  of 
twenty  dollars  damages,  and  five  dollars  and  ninety  cents 
costs  ofsuit,  without  any  witness  or  evidence  whatever,  produced 
or  heard  before  said  justice  in  that  behalf,  as  your  complainant 
verily  believes,  and  is  informed  in  manner  aforesaid.  The  com- 
plaint then  proceeds  to  state  the  taking  out  execution  by  said  Hulh- 
belt  upon  said  judgment,  dated  said  17th  day  of  November,  for 
said  sums,  iic,  stating  what  appears  regular ;  and  Chen  charges 
that,at  the  time  of  so  taking  out  said  execution,  the  said  HvbbeU^  of 
Iris  further  oppression  and  fraud,  and,  with  intent  further  unjustly 
to  injure  and  ruin  your  compiainant,  did  prociire  said  justice  to 
endorse  or  sis;n  on  the  back  of  said  execution,  a  certificate  in  the 
words  following^  to  wit  r  "I  adjudge,  and  hereby  certify,  that  the 
cause  of  action  on  which  this  judgment  is  founded,  accrued  fitmi 
^  wilful  and  malicious  ace  of  the  said  MarTcy  the  defendant.  Ai-^ 
te$tf  Dan*l  Doclge^  Justice  Peace.''  The  complaint  then  alle- 
ges that  no  such  adjudication  appears  on  the  files  and  records  of 
said  suit,  and  that  no  witness  or  any  evidence  was  heard,  be*  as 
before  alleged.  The  complaint  then  alleges  the  deKveringout  of 
said  executkxi  so  indorsed,  and  his  commitment  upon  the  same^ 
and  his  remaining  without  the  right  of  bail,  be.  and  praying  that 
said  judgment  and  execution  may  be  set  aside,  be. 

Argument  for  the  defendant.  1.  It  is  contended  by  the  de^ 
fendant,  that  the  matters  and  things  alleged  in  plaintiff's  complaint 
are  not  grounds  to  be  remedied  by  audita  querela;  in  as  mudi  as, 
if  there  is  any  fault,  it  is  the  fault  of  the  court,  and  a  judicial  act, 
not  the  fault  of  the  defendant.—!  Aik.  R.  3G3,  LUile  vs.  Cos*. 
—12  Mass.  268,  Thatcher  vs.  Qammim.— 14  do.  443,  L!t^ 
tie  vs.  JVetvburyport  Bank. — 10  do.  101,  Lovgoy  vs.  WMer.    • 

2.  Although  the  judgment  of  the  court  may  be  wrong,  yet  it 
cannot  be  set  aside  by  audita  querela ;  but  a  proper  remedy 
might  be  by  bill  in  Chancery,  enjoining  the  judgment  until  a  prop- 
er assessment  of  damages. 

3.  In  this  case  no  such  necessity  existed,  lor  the  said  Do^ 
might,  on  haheat  corpus^  have  liad  the  certificate  erased  and  be 


Digitized  by 


Google 


OF  THE   STATE  OP  VERiaONT.  ^         49«* 

adiBiitted  to  the-poor  debtor's  oatb,trfwbich  (     Franklm^Jan.  1829. 
luAeas  corpus  he  was  properly  entitled.     (      thdgt  vs.  Buhbdt 

Argument  for  the  plaintiff.  1.  The  plaintiff  contends,  that 
the  facts  charged  in  this  case,  and  proved  on  trial,  would  be  a  suf* 
ficient  ground  of  audita  querela ^  had  the  proceedings  complained 
of  taken  place  in  the  County  Court.  A  writ  of  error  would  not 
reaeh  the  injustice  of  the  case,  for  the  record  would  not  show 
that  the  damages  were  entered  up  without  any  evidence.  A  sul>- 
sequent  application  to  the  court,  by  way  of  motion,  would  be  in- 
applicable to  such  a  case,  for  the  summary  powers  of  the  courts 
exercised  upon  motion,  are  not  adapted  to  a  review  of  the  legal- 
ity or  justice  of  a  judgment  in  chief,  but  merely  to*  tlie  correc- 
tion of  irregularities  collateral  to,  or  consequential  upon,  the  judg- 
ment. And,  even  though  a  remedy  by  motion  might  exist.  The 
writ  of  adita  querela  would  not  be  thereby  suspiended  or  taken  a-  . 
way;  for  it  is  concurrent  with  otlier  remedies. — 10  Mass.  101,  . 
Lov^oy  vs.  Webber. — 16  Mass.  I  bS^  Bracket  vs.  Wiusloxo. 

2.  But  whether  a  judgment  of  the  County  Court  could  be  set 
aside  on  audita  querela  for  the  causes  here  alleged,or  not,  we  think 
there  is  so  doubt  as  to  that  of  a  justice  court.  As  the  Legislature 
has  taken  away  oil  oth^r  modes  of  relief,  this  court  has,in  numerous 
analogous  cases,  applied  this  writ  to  correct  illegal  and  oppressive 
proceedings  of  a  single  magistrate,  le^t  there  should  be  a  failure 
of  justice.  As  in  Bray.  Rep.  27,  Judd  vs.  Downing  and  HazeU 
tine^^Do.  28,  Wead  vs.  JVtUting.—Barr  vs.  Siimits,  S.  C. 
Franklin  C.  July  term^  1825,  and  many  other  cases.  If  no 
remedy  can  be  had  in  cases  like  the  present,  the  grievance  is  in- 
tolerable. Our  complaint  is  not  that  the  justice  erred  in  weighing 
evidence,  but  that  he  assumed  a  rule  of  conduct  which  is  in  mani- 
fest vioiatk>n  of  all  law  and  principle.  This  case  is  much 
stronger  than  that  of  fVead  vs.  Cutting,  or  perhaps  any  other 
which  has  ever  called  for  the  correcting  powers  of  this  court. 

Hi3TCHiKS0N,  J.  delivered  the  opinion  of  the  court.  Two  ca- 
ses have  been  submitted  for  a  decison,  between  these  parties,  dif- 
fering only  in  this,  that  the  other  case  was  of  greater  magnitude, 
the  damages  assessed  being  one  hundred  dollars  f^  a  trespass  to 
the  person  of  HieMeK,  while  the  one  here  stated,  where  the  dam-  - 
ages  were  assessed  at  twenty  dollars,  was  for  a  tre^ass  upon  the 
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M^Qifip,  Ian.  1880^  )  fimbptd.    in  botb»  the  daiBftge«  hdmjsfmer 
SMgt  tTlawwWfc  S  to  AttatocwteKteBiirf  ihe  jmwlictwa  of 
ibejasdee. 

It  becomesioipartaiit,  io  deddflig  upon  the  oifficimcjr  of  this- 
eomplftint^o  asc6x«ab  the  satanB  of  the  grievaoee  cotoplaioed  of^ 
«nd  due  p^rqirit^  of  this  writ  as  a  source  of  reliiaf* 

The  nature  of  the  grievance  is,  that  the  justice  entered  upjtid^ 
f^aau  on  definik)  for  the  cltiiiages  deaeribed  io  the  leconl^  witboi* 
heating  any  irknetMes  or  festiraony  upon  the  subjeel.  The  com- 
pleioc,  aBeges,  it  is  tree,  that  BMOl  fraudulently  and  of^ea- 
^i<elf ,  &c.  proeured  the  justice  so  to  enter  up  judgmeet.  Bel 
4!MP$e  expressions  naean  nothing,  unless  acewnpanied  i^  the  4^ 
acriptien  of  some  act  whioh  vraM  be  fraudulent  and  opprasfflf«* 
i9  theacMn  hadheen  upon  a  note,  and  the  complainaat  had  used 
#e  satne  terms,  to  wk,  that  jffuftfteKfrauddendy  and  opprcasi?^ 
Jy,  &c.  procuned  the  justiee  to  eater  up  judgment  on  de&ult,  with- 
out evidfsnce,  and  said  ne  more,  no  one  would  attach  any  meaniog 
to  th6se  opprobrioes  epithets.  But,  if  it  added  lo  diose  epitheis 
the  deeeiring  the  justice,and  substituting  another,  and  much  larger 
tMe,  ht  the  one  declared  upon,'&  tliat  he  thereby  procured'  the 
justice  to  render  ^dgment  for  a  much  larger  sum  than  was  sought 
in  dM  deehration,  tliose  epithets  would  have  some  meaning. — 
^Ebsf  noWy  as  they  stand, have  iheh*  meaning  wrth  the  jury,  in  as>- 
'Sassiag  dam^esibrtbe  complaiaant;  that  is,  if  snpported  by  any 
^oof.  But  they  ha^  no  tendency  to  show  what  ought  to  be  the 
fientedyofthe  emplabant  against  Huhbdl.  These  remarics 
«ppiy  to  the  seyeral  parts  of  the  complaint  where  those  epithets  are 
introdaeed.  I^ereeofd,  described  in  the  complaint,  shows,  on 
tfae  ftioe  of  it,  a  regalar  judgmentp>y  default.  There  are  no  errors 
in  law  apparent  upon  the  record  of  the  judgment.  The  error  as- 
signed is  the  error  m  fiiot  of  rendering  a  judgment  withont  testimo- 
ny, iaaease  from  the  nature  of  wliich  the  damages  are  nncertain. 
If  our  statute  would  admit  a  writ  of  error  to  reverse  the  jodgment 
of  a  justice  of  Ae  peace,  the  remedy  of  the  complainant  would  be 
fdain.  He  might  bring  his  writ  of  error,  and  assign  such,  error  {a 
ti^  5  and,  }f  die  same  were  supported  by  proof,  he  would  be  sure 
•ii»«Nttee4e  jttdpiiem;  ^hisY^oiildnot  destroy  the  plaimiBTs 
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:«efi<M,  but  sceure  an  a^essfnent  of  the  damages  ^  ^r»nWlii,  r%w  19^ 
in^ptopettTBf.  Bat  this  iieni^j,  hjr  writ  6f  j^  Dodge  ^t.EhbMk 
eiTotj  is  expre«%  takeit  away  by  matarte.  This  «€nEiite  was  pia- 
sed  when  the  jurisdiction  of  justices  did  not  exceed  $Bi^  aod^ 
ifiattetis  of  $  dtspuubte  Daam  w«re  subject  to  ajipeal  io  tha^im- 
tj  court.  The  jariadMiDii  baa  siace  been  raiaed  «»  ^3^  tbea  to 
j^lOO,  and  the  appeal  taken  Bi^nf  in  all  civil  actions  upon  ecomcc 
not  deinandtog  over  $10  datna^ea,  and  vpoa  notes  and  setded  «c* 
(Counts  that  do  not  exceed  $20.  It  appears,  to  mo  at  least,  ratb^ 
er  exuaordintty^tfaat  all  these  impoitant  alteratioiiBahoald  be  mada 
attd  yet  there  shouldnoc  bediscoveiisd  liy  tbo  le^slatfire  the  abr 
-solute  neeessify  of  some  espress  piovisioa  by  8tttMCe«  toreme^JT 
the  evils  that  most  fireipieiidy  arise,  frocn  tfae  austakesor  jgndraflic^ 
-akfd^  poasibly,  from  the  prejudico  or  pMialify  of  justices  acrf*.  tbo 
|)eace,  so  numerous  as  Aey  ate,  and  cbtbed  wilb  a  jorisdic^a 
soimpoTMittotherightsaodimorestsof  tbeyaoplor  TboLce 
^giidatore  can  adapt  a  remedy  to  the  griovotice*  They  m^^pscf 
vide  for  a  new  trial  by  petition  to  iBome  bighei?  court.  Bid  we,  a9 
judgea^are  bound  by  our  oatb>  as  well  as  our  duty,  to  dispense  dip 
tew  as  we  find  it. 

What,  then^Ki  the  iaw  that  is  appKoaUe  10  this  case  ?  -W6  bMV 
staled  iiow  the  judgment  is  doscribed  in  the  eooiplaikit.t  tTfaac 
covers  the  whole  ground  in  point  of  priodpfe  i  Soir  dhere  mB  be 
«o  objection  to  the  exeeotion,  and  noneid  made,  but  wbae  depeMf 
wpon  the  valtdtiy  of  the  judgment.  While  riiM  appears  sod  -ra^ 
mains  regular  and  in  force,  it  su[^rts  tbo  executioti^  and  iIib 
fnyw  of  the  complaint  Is,  that  bodk  may  be  set  aside  ^Ao^oIh 
jectioR  to  she  ceruficate  being  made  on  the  exeentioOi  when  die 
record  shows  no  judgment  that  die  trespass  was  malision^  mnil 
mean  that  the  only  record  of  such  adjudicaticm  is  on  thO'OxeeMett^ 
Fxx  the  ^certificate  is  so  worded  i»to  be  tiH  proof  that  the«  Ires- 
pass  was  adjudged  to  beasdidous  ;  and  I  know  of  aoUiW  |iBiidef«- 
i^  void  such  a  fidl  certificate,  before  d»a  record  is  imide  else** 
v^re. 

'We  oMyweB  consider,  diesi,a]ldlecefRaphMolcen«erinsMho  Ihh 
propriety  of  the  judgment,  which  appeal^  regular  upeo  the  reootd. 

Wc  come  now  to  the  queptioo,  utofb^r  dMe  pioceedihgsou|^ 
to  be  set  aside  by  audita  querela  ?    We  will  n^ice^be  pi^yi«QDS 
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V.  r' 


FrtnWimJt  11.1829.  J  ofour  Statute  about  this  writ.  The  statute^ 
j)o^e\9,'jIubbetL  y  («|c.*^ll,p*.  61,)  makes  provision  for  the  al- 
]ollfllio«Kof  tfaia- mit  v^khentbe.  jnffgmenti^as  rendered  in  the  Su- 
^fAMfteanlt 'County  Courts.  '  'Those  provisions,  according  to  the 
^ivordtfofthe  stamce^egtt^d  to  <*  eases  proper  for  issuingan  auditiji 
qtttrelaJ*^ '  U  does  not  desoribe  at  all  what  those  cases  are. 

The  twelfth  seetion  describes  tlie  mode  of  obtabing  this  writ 
wbtn  judgment  is  rendered'by  a  jusdce  of  the  peace — ^but  gjves 
no  description  of  the  grievances  for  which  this  writ  shall  be  a  rem- 
edy^  '  TbiS'setitioo  gives  jurisdiction  of  these  writs  to  the  County 
iyoarts,«S'in  eases  brought  before  diem  by  original  writs.  That 
ilS  they  try  the^in^ts  (tf  these  writs,  just  as  they  try  the  merits  of 
^^ginal  writs-'M^r,  in  other  words,  they  try  their  truth  by  the 
Verdict  «f  a  jury,  and  decide  their  sufficiency  by  the  rules  of 
^iNMvfmnd  these  must  be  the  hiles  of  the  common  law;  for  the 
afttiiter  iidfescribes  no  rules  whatever  upon  the  subject.  Then  what 
^are  thtf  mles  of  the  common  law  ?  or,  to  what  cases  do  they  apply 
this  wrk  i  The  ground  rule  is,  that,  when  there  is  a  judgment  a- 
'galh8ttt'mafli,<and  he  fears  an  execution,  or  one  is  already  out  a- 
gainst  him,  and  he  has  a  good  defence,  of  which  he  has  had  no 
^porttslity  to  avail  himself,  because  it  has  arisen  since  the  judg- 
ment; he  shall  have  remedy  by  audita  querela.  Thus,  he  may 
fa«Ve  paid  the  debt,  atid  procured  a  discharge,  since  judgment 
*mm  obtained^  and  yet  the  creditor  be  pursuing  his  execution.-— 
l%itnrie  bas^been^  far  enlarged  as  to  extend  to  all  cases  where 
ibb  defendant  has  not  had  his  day  in  couit.  That  is,  where  he 
jiesnol  hati  tiotice  of  the  suit,  so  ^s  to  appear  and  defend  :  or  bas 
i»efeif  wboBy  prevented  from  attending  by  the  misconduct  of  the 
ylaiotiff.  We  beHcve  it  has  tiever  been  extended  further  than  this 
at  common  law. 

An  idea  has  sometihies  been  entertained  that,  when  a  man  was 
under  a  grcnvance,  and  has  no  other  remedy,  he  has  the  remedy 
by  audita  yticreZa,  of  course.  Tliis  is  altogether  erroneous. — 
Give  this  power  to  this  process,  and  it  would  evade  all  the  res- 
trictions of  our  statutes  upon  the  protracted' controversies  in  ac- 
tions urithin  the  jurisdiction  of  a  justice.  It  would  virtually  repeal 
tiM  7th  stetion  of  the  ju^ce  act--^/).  136.    That  section  pro« 
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ViJles  **that  no  judgment  senltnce  or  de-  (  ^  S>miikUM*n.  i W,  ^ 
cree,  had  or  rendered  bj  anj  jiMtice  ^  .  HHn^i..HinWlwi»  ; 
of  the  peace,  within  this  states  on  the  mprits  of  at(7>ci?il  < 
or  action,  within  the  jurisdictioD  of  a  jmtitQ%4|bldi  im  J 
by  a  vnii  ^  error^  certiorari,  QSMaijf  other  procovs  wbaliavw^f 
.or  shall  be  re-examiAed*  or  xeveMedby  tbeSi||»QMi|e.Court 
of  Judicature ;  anj  law^  usage  or .  csstom  t^  sbe  ^ootrarjr  My- 


If  the  action  is  widiin  the  jurisdictioi^and  judgment  is  cend^i^ 

upon  the  merits,  it  comes  within  thi^B^ttMttL    We  l9iK¥ti)0ttiyf  bjr 

any  of  these  writs^  whether  the  judgment  irendered  ujpon  ihe.meilr 

Its  was  correctly  rendered.    This  sMUile  dpesjiotioterfer^.f^  ^ 

with  the  av^a  juereZa  in  its  appropriate  use.  .  For  ^rixys  in  laW 

or^iactythe  writ  of  error  is  the  prjq^  iremedy.    Utbfi,$tfaig^k^ 

taken  that  away,  in  this  case,  it  would  be  very  inconsiscent  to  qpr 

*ply  the  atidiia  querda  as  a  remedy.    That  is  as  oui^k  lafcw 

away  by  the  statute  b  the  cases  above  nameci»as  4he  iprir  qferrmL 

*< Shall  not  be  removed  by  vnit  qferror^  terHomri,  or  aiqr  otb^ 

process  whatever,"*  are  the  words  of  the  statute,  with  regard  to 

judgments  rendered  upon  ihe  merits,  &cc.    But,  it  is  urged  tfaai^ 

in  this  case,  there  was  no  judgment  upon  the  meiits  ;  because 

no  witnesses  were  heard,  and  the  damages,  were  in  their  mtn3(P 

uncertain.    If  so,  why  not  bring  a  vnit  of  error,  for  that  wwaU. 

be  error  in  fact.    The  answer  is,  the  statute  forbids  it.    And  sg^ 

wc  understand,  have  always  been  the  decisions*    ^ea  1^  tb^ 

audita  querela  come  within  the  expres^on  ^*  any  other  fsooeaf 

whatever,**  as  we  diink  it  roust,  and  the  same  otjjection  lies ;  ap^ 

also  the  dbjectioB  before  ittticedjikat  the  case  ^conm  not  vnsUif 

the  purview  of  this  writ. 

If  fluJicB,in  the  present  case,  had,  by  any  improper  act^t  it 
out  of  the  power  of  Dodge  to  appear  at  Court  by  himself  or  couur 
scl,  or  palmed  upon  him  any  decepdon  to  procure  him  to  mistake 
the  day  of  the  court,  or  bad  called  the  court  at  a  diferent  time 
or  place  from  those  appointed  in  the  writ,  and,  by  any  of  these, 
Dodge  had  been  actually  prevented  from  attending  court,  this 
remedy  might  have  been  proper.  But  his  being  legally  irapf  isoar 
cd  on  the  writ,  or  staying  away  through  negligence,  or  choice,  is 
PFP 
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FfjjjWn^n.  W«.^^ }  pou  dcpmation  of  hb  4^  in  gt^f^^foMfg^ 
Dp^Yn.-ihMtll^  )  ftense  contempiaved  in  the  law^ 
.  Sho^gld  we  iQipibe,  to  set  ^side  the  execiitioo'^  on  the  ground  ,tiij|t 
^e  judgm^t  ti^as  iocontpietf,  an4,4ii<l  Jnot,  th/ere&re^  wamnt  fui;t 
execuliop,  we  are  m^t  by  the  record^  .which  show/s  acoppl^te 
judgqaent,  that  .does  waijmnt  an  executivn.  Should  we  ^elevftj 
so  sure  that  the  .complainant  ou^ht  to  have  r  relief,, in  so^e  .jpf^ 
upon  bis  proving  suoh  facts  as  he  alleges,  we  ought  W  4p  .4t .  in  sot^ 
fL  \vpff  a5  would  dp  ji^ice  to  bqlh  parties.  Wq  ^$(  .(^(tf  adpiit 
thp  idea,  that  laq*  majr  hejjrqyed.yvhich  coptradi^.tl^e  /^ 
i)S  the,  purpose  o^  defeating  that  recprd,  and  €gp$]/ig'.ii(o.l)iP 
Ideated  a^  a  tiuUity.  This  must  oply  be  c}ope  fo^  )i\f^ .  purppl^ 
of  foi7ectingtbf3.record,and  makmgit.as  it.shovjd  Qdi£|n4|ly  bavjo 
bafD.  Wben^  recqrd  is  made  contrary  to  fap^. by,  ^cqideoti^ 
mistalce.or  by  ignorance^  pr  by  miscoQduct,.^  cp^rt  b^v^j^pgjKe^ 
to  grant  new  trials  op  tqotion  or  jpetition,  or  TOt.o.f  WRf>  can  al- 
ways,/;>n  a  proper  application,  sct.jbe  f^.a^er  right^.aQdxlpJuslica 
io  ,the  ajiplicant,  wi.tb9u;  sacpjScjf)^  bis  <^pii^ ;  can  lif»l  tHe 
wound  without  l^i}iipg  tl)e  patient*  When  tb9  :s^t}l  pi/miiff 
querela  if  a^i^pjied  ,1^  aff^.ct  a jnclgipfitKi  .and  jt«aucpepd3,  the  eS^ 
is  10  vaf  ate  .the  judsnj^t  .wbqUjs.^^ft^  ^ivp  d W^gfis  |q  ibe  con>r 
plainant.for  the  wrPt^ful  act  complfiip^d  of,  fp4  ibp  W^wi^  ^^ 
{Eo;  ed,  tl^e  pLBdntifi"  thrown  out  of  coui;t,  apd  bi^  fwuriiies  bj  Ut 
tacbm^nt,  if  any,  are  aQ  de^tPpyed.  li^npfsit  ^i}ll>e  ^een  jd^^ 
this  3v?-it  operates  upon  the  Barty.,^^>i39pJl3^pejl,pf,  a|id.i]4).ni6be!s  hi9 
misconduct,;  yacatf^  bis  ju|^me;[i,t»  af^  .OQQiii)(|sl$,h\i|i  |p  ceipi^a^ 
fite  in  AmBge^.  Jt  ^k«^  no  ooiTipl^t  of  Vhe  f^owt  ,fyc  amj 
eryoi^  madeby  ibern,  Tljes^  *jr9  rwfidifi^ib^  ii?y>*  ^cftnor  or 
eerixarari* 

^.  .If  aman pursue?. apqtbcr  ^itb.wi  WWUpoPf .^qt «giMPMted by 
aoy  judgment,  ,it  oqght  ^  .b^  ^«,?sid«.  T^^  iWWy  48.WW?g  V^ 
usingitj  and^e  ouj^ht  jp  ^pay  lbP  d«nW5)?P^h?.9(C;ca5ip»3>^^^ 
So.ifbe  brin&sfln  a<itipp,.pr.b^s,p^p.j)^dii^g,^W^  itia^settle4jt^ 
mutual  .agre(?rp6nttaDd.4i9Pbws«^<M(4hd  ^U^iwu^j  bjs^cticn 
tp  ju4gment.it  is  a  wrong  io  bin|^ft)i^.  tl^  46&^4^nt«a£^iw«lem.eab 
is  out  of  cpnrt,  M  ^eipil.npt,|>e  ths^ ;  ,nor  ^ed  the j^fieMd 
any  fuiflbf r  ^i^r^t  9/ .  <fe?  .^W*  ^  Io  -mk  •*  cf«a,vthc  m^i^ 
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SuCn  ^  jungiirent)  or  flny  excctnion  locHKica  opon  iij'  ougmrTV' 
recover  the  dama^^lM'Milato^f  HHl^^MkM.*  -BM'  lAllr^ 
would  be  a  wrong  proceeding  wheHi''*liStldiaictittp'i^ 
«d  of  is  an  error  or  misnAW^  W^fl^^Jba!^  ^te»^^ 
jadgment,  and  where  the  party  still  has  a  claim  for  a  jtidgtnefft  of 
some  shape  in  the**  action.  A  case  is  cited  from  Bra^&ii*i 
Reports  J  where  an  audita  querela  was  sustained  when  the  matted 
of  complaint  was  the  taxing  costs,  before  n  justice,  which  tM 
Statute  prohibited  :  atid  it  is  said  that,  for  that  reason,  the  wbdlf 
judgment  was  set  aside*  Nothing  appears  in  the  report  lipdtt 
what  grounds  or  principles  they  went,  or  by  what  reasons  they 
supported  their  opinbn.  And  no  reason  occurs  to  sdy  rtRtn!  that 
can  support  that  decision.  If  the  Legislature  erer  intended-fiidl 
remedy  for  such  evils,  they  ought  to  make  a  pi^oi&ldnby  ToeiaM 
of  which  the  court  &ak  redress  the  greivance,  and  there  stop.-^' 
The  mjustice  of  setting  aside  such  a  judgment,  wiiolly,  is  quite  as 
iipparent,  as  the  letting  it  stand  a  few  cents,  or  a  few  dollars,  too 
lii^ge,  by  an  incorrect  taxation  of  cost.  This  writ  afibrds  a  bene^ 
ficial  remedy  when  kept  within  its  proper  sphere  of  operation,buti 
1^  loose  to  the  destruction  of  those  edifices,  which  it  can  nevi^ 
repair,  its  evils  may  become  without  limits.  '^ 

The  counsel  cannot  fail  to  anticipale,  fr6m  these  ohserviriidift; 
the  result  to  which  we  are  tending.  But,  the  hardship  of  the  com* 
pMnant's  Aoa&ni,tfae  certainty  that  he  must  return  to  theprtsonVIT 
the  judgment  is  not  arrested,iind  there  remain,  wrihont  hope  bf'cTe^ 
fiverance,  even  if  ever  so  depressed  with  poverty;  and  oinsid^Hd^ 
the  probability  that  HidiMt  ish6t1«ritK>WftMC,fh»yelf^^ 
justice  must  have  been  chiefly  in  faijlt;  for  tbe'adt  ^M§  his;  and  lie 
rould  not  excose  himself,  even  by  shewing  be  was  duped  by  tlie 
plirty,  in  so  plafin  a  case  of  eflieial  duty,  is  would  be  apparent  (rdm 
<be*  -facts  in  the  case  ^-^-ofiOQ  ibese  considtffMieiw  we  direef  thb 
addon  continued  for  advisement :  not  so  nAi«h  for  us  to  advice 
what  judgment  ought  lo  be  rendered,  if  any,  as  in  hopes  the  pi- 
ties wiH  end  die  disptite  by  an  ^nesssitient  of  ibe  damages  by  ihtr- 
tual  agreement ;  and  that  the  legislature  willi  at  their  next  session 
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PRINCIPAL  MATTERS,   • 


ASSIGimcKT    or  CHOSE  IN  AC-' 
TION.  . 


ABATElfSRT. 

Uuiy   adnttnistrator,    must  be 

pleaded  in  abatement. — Clnpp 

Vs.Beard8h^.         -  151 

See  Service  ofWritSj  No.  1. 

▲CKNOWLEDGUENt  Of  BESB^ 

.See  Deed, No. 2, 

ADBAHNUlf. 

See  Tretpam,  No.  5« 

AMENDMENT. 

See  (lou^jf  Ceurtf  powers 
of,  No.  1. 

APPOBTIONMENT* 

See  Mortgagor  and  Mort- 
gagee, No.  1, 2,  3. 

APPBENTlCESBir. 

1.  A  legal  appreodeeship 
can  be  created  only  by  deedw-*« 
^ikere,  whether  a  parol  agree* 
ment  of  appr enticemip  is  bind- 
ing as  a  coDtract  for  service 
merely  ?—S^ire  vs.  Wkw* 
pU.  ^  -  69 


1.  If  a  note  not  negotiable  be* 
assigned  with  notice  to  the  ma- 
ker,  and  a  suit  be  brought  there- 
on in  the  name  of  the  wseUffiOt, 
jodgmeot  recovered  and  execu-'' 
don  issued ;— -the  assignor  can- 
not discbarge  it,  though  the  ma- 
ker has  a  demand  against  him 
which  existed  anterior  to  the. 
judgment,  and  they  agree  to  set 
off  one  against  the  other,  aad* 
have  said  execution  thereby  sat- 
isfied.—Z«a»p«on  vs.  Ftetchr^ 
er.      -  -  -      16S 

See  ConsiderationjNo.  1, 3^, 

ATTOBKSTr 

1.  An  attorney  who  is  em- 
ployed to  collect  a  debt  is  liable 
to  his  client  if  he  neglect,  with- 
out fresh  instructions,  to  pur- 
sue the  bail  of  the  debtor  in  due 
time.  And  though  the  bail  be 
insolvent,  yet  if  there  be  reiason- 
able  ground  to  believe  that  the 
officer  will  be  liable  upon  a  fail- 
ure to  collect  of  the  bail,  the 
bail  should  be  pursued  for  that 
piirpose.— Croofervs.  Hu^A- 
ifison  et  ah  -  73 

2.  Where  an  attorney,  by 
neglecting  to  issue  a  jciVe  fackur 
i^ainst  Insohritet  bail,  has  lost 
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the  tigifrt  bf  pf(»ecutitf|  the  of- 
ficer, who  was  clearfy  toWrf  i<3f 
taking  insufficieDt  bailylne  isTSa- 
ble  to  his  client  to  the  same  ex- 
tent as  i  f  the  bail  were  good .  iS^* 
3.  The  remedy  agaftnsttibe 
oflScer  in  such  a  case  may  be  es- 
timated as  equivalent  to-^»t-«» 
g^fvst  sufficient  ^il^  sul^ot  to 
the  right  of  such  bait  to  surren- 
der the  pripcipal  in'  his  own  dis- 


ATTACHMENT. 

I. K by  the  teirms  of  « tMititss 
b^tweeh  A  atrf  B^  tf  crop  of 
grftittrrise^by  ^  on  the  lawd  of 
A  if  t^  l»9  s^^t^if^tUV  bMrti of 
Ayaodfbef^tii^eshed  by  B,  afid 
divild^  b'cSbMitf  theMr-^  ^t- 
tARbtrieftl  of  any  part,  a»  the 
sttfr^  6f  Bi  b^fof^  tte'  m^  is 
thb!*  ie»c«ii?^;  ibf^sbed  attd'dii* 
vid^d^  doesr  not  VM^k  fr  se^- 
attce  of  the  s!ia<«s;— BiiAop  v^« » 

Pm.       -         -         S7 

ST  If  after  such  attachment^ 
A^ takes  the  paff  t¥tf6hed,  and 
deposits  the  same  in  his  h^am — 
so«h-raVib^1s  hdt,  df  coitrs<  a 

fpa^g;  td  tlbo'ffid^f  to6faw 
At&tiBAifetft:  •  ^'  ^-  V '  *. 

--'!♦    \lW^l%A*4«J*i^*fci.-"'-"^>-^' 

pW^t  if>' proper,  su  to  xor?;, 

•wj^re  a  writ,  .ofcror  iji  M'P J?]f9.- 
per  /«,iX??dy,  ihQi^^u9b,^m  is 

T. .  -  ,r ...  <^ 


Sm  P2eadiiif ,  No.  S,  8,  4 


Mu^  Bond,  JSfo.  I,.  9,  3.  A- 

■    ■■     IB 

BAIL. 

•^"u'^tWididiy  against  an  of- 
^cer  for  itakiqg  insufficient  bail 
w  mesne  proceuj  is  equivalent 
to  a  remedy  a^nst  sufficieat 
hail,  subject  to  Qie^rigbt  of  such 
bail  to  surrei^rtb^jnriadepalia 
his  own  discharge.- Croofcr  vs^ 
U^tohifw^:et  aL  •  ^  ^  A'  ,7^ 
,y.  A  retuim  of ei^uticjn  n^^ 
eiinveniwf^  made;^tany  lltoe 
within  sixty, d«y»»  ifrjfjwiwjfacie 
good  to  charge  ihe  person.  >Tlid 
had  become  bait  for  the  ^debtor 
on  the  ori^nri  ftooesarr^KPf 
Ta.  Ransm.  -  276 

3.  If  sudr  KWrtt  *?  fWM 
prematurely,  and  the  4wil  Bi 
thereby  injurad;  he  must  shew 
the  matter  to^A*  eo«rt  bypiea^ 
in  order  to^^afoH  tiwcffitt^oP 
the  return.         -         -     ^  »'• 

9AILM£Nt1 
BASTARDY. 

See  (^h^agfiStWrfft).*. 

1.  Anacti3p^^l^6ofe8<!^* 
win  not  lie  where  there  isaco^* 
^8^ct  of  sale  but  not  complertd 

giyen  to  liid  oAfir  p»^y$  i*  PK>^ 
feri  >*hQ9.it  .aj^p««csip  MW 
tt{)^o  done.at  the  lime  of  a  cre% 
it  which  made  such  charge  nec- 
esaary^-JSarZow  vs.  Butler.  146 
SeePrmisory  JVbto,No.6,7. 
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1.  NeWwr  pwty  :ba»^  i!«ltf 
IQ  x^im  in^ilie  Court  Jpitciior 

it  4)6  to  place  it  out  iK^.ibb  QHe> 

3.  Neither  can  they. chiio^fO"^ 
structJODsin  any  precise  form,  if 
the  instructfOiKs  ^iroper  in  the 
<^ase  are  fully  given  in  an^ 
•fefin.'         -  i       * 

eo«inicnpuiur^ 


7 


>  *!•  FropQrtjr  sreadily  jd«tiii? 
lpii9bed,.Aft/»iltle  uroi  ianoi  b«t» 
nor  the  right  i>Jfx««w^fy  .eoH 
iiarrassedy    by    cojnmftj/ure* — 

!•  The  acceptance,  of  pe;:- 
formance  of  a  eoiiditipn  prece- 
ienU  after  the  time  lor  its  per- 
fornnaoce  has  .expired  by  the 
terms  of  the  contract,  furnishes 
vryna/a^  evidence  only  thait 
?he  parties  ijitBod^d  to-  Qcmtiti- 
ue  tne  contract  in  force  in  its  o- 
rieinal  terms ;  and  evidence  is 
admissible  to  show  the  intent  to 

^tfwart.    -      -  ^    p      -    44 

CpNT%KJ.         .      j.^ 

1.  An  agreement  between  A 
feirdB  that  the  latter  shall  rtfse 
5i  singia  cr'opon  shares  tipon 
fJie  land  df  A,  does  not  amount 
to  a  le;!se  of  the  land.-r:J9t?Aop 
\5.  Doty,     t:  '    .    l»   •  .   igf 

2.  IT  by  the  tferms  ofsucH 


flttttHpfi 

9l^tM  te?  4fSF*lwft;hat;^^ 
ijfta.qividqj  beitw^ep„t^jpm^  aj^ 

f|jL|re  of  3)  b^ore  tbe  orop  is 
^s  ^#efiUfed,  f}i|;c;^b^,f^n.a  ili- 
jidQ^,  ^Q&s  npt  work  ^a^^^y/^; 
j^ce.oflhephares,  -  .  /  .  *♦ 
^  See In/ant, Np.  J, i. '  .Cojif. 
^ii^.j^e£f(ientf  No/l.  ,^45/?* 
|ifp9tic«Ajp,No.l,2.  Caij^ 
fintj  No.  1.  .PA;«M2^/)g[9  No.  I, 
2/     '  '.    .    '       ' 

jP9y;j5Cxp«  ^t  sc^qoL  Dta; 
SifeTrttpoiij  No.l,«.     ' 

3v3..  

0<MmPgB4T10g.       . 

I 

J*  The  fMgoiD«Dti»fit€A«M 
«i>  xidtofi  fqr  a  valtiabk  cofiflKW 
eration^  b  a^dSclent^coosidert 
atioD  for  a  f)roniise  of  tfae  defaiji 
or  to  make  payment  to  tl^  asn 
signee. — MoarvM,  Wright,  ^t, 

2.  A  special  promise  of  an 
aiteciMor  <•  fay .  a-  4«bt  ^f  4be 
testator  to  such  assigoee^n  cpo- 
fideratioQOf  the  ilssigoib^rtttt^tf 
assetsin  the  hands  a  tbe^xeco- 
foj", .  is  vaHd,  and  he  it  llabl* 
theriebn  in  Me  own  right.      At. 

9.  The  disebarge  by  th^moih* 
er  of  M  illegitfniate  .cliild,  of  a 
prosecution  instituted  ti^  bef| 
xs^efih^  ttaime,ifteigood«on* 
8»(efatioD  for  a  note  weouted 
by  the  father  ill  stid«meuiA»e« 
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toei'^reeiAmif'  in  it'  coiMiadt  -^ 
iDcMmitify'  flbother  far  jlagriog 
a  note  ifl  good  evidence  of  con- 
sideradbtti'^--£)yrf0m'fB.  Bax- 
reti.        -         -.       -        247 

one  who  signed  the  note  as  se- 
curirf,  yflU  rtSSe  ^a  BaBffify  a*. 
gainst  suph  pipmisor.  ib. 

6.  H'puklha^ed  a  qaami^of 
dn  in  boxes  for  one  F,,  at  bis  re- 
quest, and  defii^eredit  to  him  in 
the  .si^e  .'Condition  unopfened: 
aftljirvfards^  on.  ojenir^  the  box- 
esj  it.  was  foarid  that  th^  tin 
was  maierially  damaged  ;  of 
which  H  b8k4»,J?Q{lS(^l>le  no- 
tice, and  thereupon  promised 
F  to  ma](^  biM  ^^IQuiuMe  al- 
lowance therefor  : — held  that 
said  proauflOiOfaiv^d  rXor  want 
of  consideration. — Hawley  vs. 
JPomr.. .     'n         -        420 

^^,  TorniakBioiiB  nimble  Oft :a 
pctMni(9  fininded  on  ft  m&ral  ob**' 
ligatkftifit  oMiir  ftp^artbattdie 
omgition.Ji  fifiotiy:' and  xm^ 
d<Artil»dlSft  Jof.Mck!  a  ohAralc- 
te«i.*-  .  1 'L-',  •  .    f  '   .   .  a6; 


h.. 


'COSTa* 


1.  An  attflw^rifeftiai  not  tax- 
able qpoa^  hearing  before  refei^ 
eer-^JMierVs.Sfo%rer»^    141 

2.  The  costs  aboruing  after 
a  reference  of  all  demands,  are 
taxable  wifbotit  regard-  to  tb^ 
amoQOl  of  damages.  Quere, 
in^^a^ftvcjf  aMfMuoeof^tbe  ae- 
tiati'ioiilf.;'*i«.  .m-'   •»!■ '.    t^ 

^  f  Nt^jftdgtiiAiiijis  tn  be  ra»« 
dtfrod  for  oous  in  aa  actom  dis^ 
mmtiji  ht  wmt>  ^*  juriediction 
jft«te  kaBumtte^  befard.  mbam 


the  action  was  ^  hronght*— 
Barlow  vs.  JStirr.      -        488 

4.  la  such  case,  the  plaintiff 
cannot  have  judgment  for  the 
CQntsftf  thft  Supremft  Court, 
when  tho  caoso  waa  ramoired  ' 
•  there  by. the  defendant  on  mo-  . 
tion ;  otherwisoibad  it  €otaie  by. 
mit  of  error.  ^      -        -     i4. 

See  JVew  trial,  No.  2,   JEr-   . 
rorjSo,  3. 

couNcoj^oja. 

1 . '  A  Couiicinor  acting  as  jus^ 
tice  of  the  peace  for  |he  wholly, 
state,  m^y  lawfully  sigaa  Coua- 
ty  Court  writ,  to  be  served  oat 
of  the  county  m^hich'itisslies, 
and  is  made  returnable. — Stn-" 
dearvs.OadcQmb.  32 

eouNTT  couiexi  rowxBa:o9. 

J  r;  The  County  Court  can 
compel  ^  defendant  to  proceed 
to  trial  upon  a  declaration   a- 

,  mended  by  order  of  the  Su- 
preme Court,  wiiile  the  cause 
was    pending    there* — Clajm, 

■  Admr.  of  Gordon,'  vs.  Beards^ 
fcy.  -  ..  -  1.^^ 
See  Habeas  Corptw,  No.  1. 

COVENANT, 

!•  Whe«  part  of  an  eatire 
sum  duie  upoii  a-  sealed  agree- 
ment, lis  ^able  by  iosti]in«at» 
at  fiMd  periods,  and  tlie  i:?a- 
iduo-  M  specific  i  artic^^pn  de- 
mAnd,:ca«^naiu  wiU  lie  for  tho 
instalments  befcve  a  deeiBiid  ia . 
made  of  theapecifift  urtiql^— ^ 
SUums  vs.  Chmberlin.     3A 

Sep  Ti^fe,  No.  1,  .  , 
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,  X'  *i  MT  ^cibtl  dtASbtM 

in  equity  t»  the  creditor  may 
tie'recoiwed  tiilder  tbenume  dt 

€wk.         -  >  38 

daawgfwii  «(tei(  f<ii9t,.wbece  if 

igjOTipg,    thft    jMqgHWOt,— ? 

.  9.  la  to  actioi^  i»9U)s(tb^ 
sbeinJ^fquiQ  escape  wbeniuAcr 
fiiept  is  rendered  hj4^uuU^  % 
Hit  d^,  the  aaspssment  o^dlm- 
^(esHs  a  oMitpr  of  ipftfrecooN 
BMtatiopL        -        -  %L 

4.  If  tbe  a(ieriff  wootf  vnS( 

pcisoperi  m  oijtigaiiaofpf  qaina- 

SSy  he  must  claim  a  bearing 
'thai  purpose*.  ti« 

^  4ti(li^  Q»eraZa,  ^o.  9* 

pifXH  or  ?ab:^. 

^eJBrror,  No.  1. 

DEED. 

1 .  A  writinft  whicl^  wjH(  prob«^ 
ably  mtended  as  a  teconveT- 
anceof  land  bjthe  lessee  lo  tna 
ktMrv  bQt»  oat  aaried  dr.  noi* 
knowledged,  is  wholly  inopera* 
tive.— %/IffNM  vs.  Bare  <t  aJr  M)3 

9;  The  ackaowiadgfaent  oC 
a  deed  balbra'^R.  T.  Judgeof 
tbe  Sopreme  Cour^^*  ii^  rood 
in  (his  statoi  ■  JMbWdletary  Ca^ 
li^n.  CAaiMy.  •  •  499 
W<1 


9»  J. soaniBripaMn ampKinr 
a  dlMl  ^y  w  Vytefl^bera-of 
tai^  Jv^jguresjaslotMb.  ft4w  Ai 

ba^LAaatieir  alt'  ara«^    - 

See  Pre«Mor|  JVbte,  No,  6,T% 


i|.f  P^Mot  tmtaiftitfy  'fa  aii>» 
0iaiV"iBF  pie^u"iH0'iuiiu*oi  tna 
caption  aw  a  ^apMflMraqnirad 
1^  dM^  kWa  oi^ai^biMa  ataiar*-; 
jUMainieliass' Jl€yil9uir. '     9a^ 

-9w  iroot^tba'dafaeciativrad 
by^raduoing  in  Ae-Stipreina 
Couri  a  eop^k^fdia  lAwtaf  said 
state.  -  *  a6. 

BISCHAlMnB. 

rNa*tL  ...     . 

AUr-ISiOli  JLI9ES* 

l»  A  line  made  bjr*  A4  pra^ 
pri^ton  in>  tbe  firstdmsiQAaf  a 
toim  into  lat8|abafa^Airto>  yean 
aeo,  ia  eoacluaiva  aaa  alt ilioR 
eS  such  loca :  but  a  }ia#  ma  b^  a* 
gaMtNoi  oCi^Q  mnm^^S  tba 
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cotfpexi^a 


tendiog  t6tionfirro  it  «s  a.4ivi- 


•bcuned  final^ttdgment  in  tM 
pctjopt  t|<«DttUedl«,fo|(E|  of  the 
vnk  of  emff,'  w!£bff  nsfeMtof 


|>  If  A-mAr%ij^laiidy  tmd 
m^ke  permaDent  improvqineptSy 
onder  a  wrHl'cfri  contract  with 
B^  for  the  purchase  of.  the  laod^ 
aSJbeforedompfetfbfettt  piy. 
rfftrt^^f -tte  *parchaie'  nionfeW 
^efeute  a  deed  to  C,-— Weld^f 
Cnor  his  arapteM^ri^oughig. 
Mraot  or  th^  dgre^meot  with 
By:faih|kjpa(icx^  the 

tide  ofB. — Baufhur  vs.  WaU^-* 

S.  In  order  to  muntain  e- 
jiOtnaipt^  4Mlif<iM&^  b^  a.4is- 
MiApmi  or  mr4figfW»ipo9ae8Biiiiii 

Miutiuiiaih  ^(h:^f  2,  ^,  4k  .    t 


1.  -The  death  ofone  orsere- 
ral  plaiatift  or  defendants,pen- 
ding  tfia  s^ft,  and  not  ^^uggeateil 
on  the  record^  in  a  case  Jiirhf  re 
the  cause  of  aeUon^sUrriveSy  is 
not  an  error  infai^  for  which, 
th^  j^d6lnent  will,  he^  reversed. 
Upon  ^or  brought  for. this 
caus^,  iudgtnent  will  I^  iiffirior 
e||  in  the  n^mg  4^  thfi  suryivor* 

.  ^:,^TBie,  plaiDtiff,  Jfwrit  sue? 


!..; 


j;^flf?i 


'  I .' Irr  "kn^ afetfoil  against  the 
ifherifrfor  lud  e^ape,  the  pfaiil^ 
IJiff  will  not  be  permitted  t^  shpw 
niat  ihe'  a^fct  ftf  miiili  ifi^  p^}^ 
bhei' ttid^b4eH'bu<K!  W»m»« 
ittd  mioAcs^'dr  Aat  b»fd)f6  fi^ 
eskfaped/hi^'irieWdshafi  oQ^rea 
tojJay  the  |)hirtflffi  pnh  ofthS 
ieptt  W  tonditfbn  h^'  would  dis- 
6lmi^«  the  ^Asoner.^-'^MiJUti!^ 

hArris.H^ki.    -     ;«* 

**  3.  In  an  action  agatn^M 
sheriff  for  an  escape;  ^iiefi 

or  fOi'dtdify  the  assi^^hieiit  (^ 
ehhi^es^la  A  Watter  bf  Vrt'er^' 
rionrtjiutatibti.— Weefo  ii.^Li^ 
renee:  ■  ^  '"  -'*  "  435 
.  3.  If  the  sheriff  wohM  av»9 
Mms^lf  -bf  die|  poverty  bf  dia 
prisonerj^  in  midgation  of  dama- 
ges, he  fntist  appeiV  tiA  claim^ 
a  hearing  for  that  purpose.    Jb^ 


EXECUTION. 


Bee  Bail,  No.  9^  3. 
teat  'Corpiif,'^Ho--^h^' ' 


fl«- 


BXBCUTOE  &  .iUINIHUTBATOB. 

} ,.  4:pmnise  of  an  ewcuior 
to.  pay  a  debt  of  the  testator  to 
aci  a^sigoee*  in  consideration  oC 
the  assigonient,  and  of  asaeu 
11^  the  haqds  of  the  QxeeutortJk;^ 
v^,an|l  he  b  llabJe  therMi^ia 
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tfiMtf 'IM  d6^  bf  bM;  htesitivi 
bjT'fiftMi^lftg  tM  t&nitd  to  navf^ 
iks^  made  to  d«(hitM  -die  cred^ 
itors  of  tbe  intestate,  though 
there  be  nor  tfthef^  fond  from 
^hicb  their  .debts  can  be  paid. 
Adm^r  <f  Mariihrs.  Martin^ 

9( 
3.  Aa  a^dmimstratloD  it  honik 
n^i  granted^  by  ttie  Probate 
Court  of  a  distnct  other  than 
^  ose  in  which  administradoa 
was  first.  graiijle4»  but. to  wMch 
toe  towDj '  where  t^e  de< 


<58uft^fe  Inws  of  saw!  slate,  B, 

""  Sfefe  ^LeMornnd  testeet  No. 

Xtdfigd^e,  No,  1,  3.  Vmrji^ 
No'.  1,2.  Conffiiton  preced^^ 
No.  1.     Subtqripiianj  No  1. 

■      .w  , 

1 .'  A  coQvejraDce  to  oae^  mi 
Keii^  and  assigns^  ao  long,  cff 
iooodfprows  or  vHjder  ruM^ci^-f^ 
ates  n  fee  ^mple^-r^/lrmi  ,vju^ 
purtetal^  /•     :•  T  \  ^^ 


decease^ 
resided^  has  been  attadied  by 
f  later  statute,  is  not  void,  bui 
only  ypidable  on  appeal.-C/flpp        See  JftpotmNfir'  CteWfe;  NtS 
ys.Beardsk}f.        -  151     1.     '  ^        ^  * '; 

[4.  The  pu|-cbaj^e|  V  ^  ^^*  foi«ign  LAnrs. 

fijuoistn^torj  of  aq  assjgnqient  of 


i  mpftgagej,  men  bjr  his  intc^a? 
t^^te^  •  enures  U)r  th^  benefit  qi 
tbeesate.  Such  assignment 
eannot  avai}  Ae  defendant  who 
purchased  under  it  with  a  fidl 
Knowledge  of  all  the  facts,  un- 
less it  appear  that  the  adminis- 
trator purchased  with  bis  ovm 
funds,  when  he  had  no  assets 
which  made  it  his  duty  to  pur^ 
chase  for  the  benefit  of  the  es- 
tnW,      ^     -^  -    '       lb. 

See  Infcmtf  No^  3.    Mate*" 
ment,  No.  1. 

"*  '^      '    EVIDENCK.  ^'         '"     ' 

"  1.  Parol  tesu*mony  is  suffi- 
dent  to  prove  th^  form  of  the' 
caption  of  a  deposition  required 
fiy  die  laws  of  another  state. — 
ffroumeBvs.  Reyndds.  25^ 
S.  If  not,  the  defect  is  cured 
by  producing  in  the  Supreme 


.  1.  The  iDK>wledge*  of  Ibt. 
Gout  irf  the  !hw  <of  E'  neighs, 
boring  stiley  enftJMiweriDj^»|LMK 
tioe%«f  thapeaeeib  tafcd  tfavAc- 
kaowledgnelit  of  deeds,  ina/i 
toidfeient  wilboutolherfflroeC:^ 
MUMAwry  CoOegew^  €h^ 
ney.    '     -        -      .  f     *'d9A 


S^  Ccnmwture^  No.K.  * 

FBJ^^ps, .  st47ui;e  or* 

'  I.  A  parol  agreement  diat 
(tie  son  bi  A  shall  serve  B  for 
the  term  of  four  years,  is  voi^ 
under  the  statute  of  frauds,  as 
being  a  contract  not  to  be  per- 
formed within  a  year.  And 
the  operation  of  the  statute  is  noi 
avoided  by  a  service  of  a  few' 
months  under  the  eonnract.*— 
Qtutrej  whether  a  part  peribr- 
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mo^nmM  juib  wasov 

I<  A  guardiui  of  a  apend- 
.  difift  htS)  bf  Ttrtve  of  hia  office, 
wd^fMy*«aa#lt  atablli^g  treat 
fr^  tbe  kkod  of  the  ward,  and 
jnay  reerive  Ae  tnoo^y  ia  satr 
Wattion  for  die  timber,  or  takd 
BOCtfsJto  tbe  'p^t  agreed<]d  .-j^ 
2Acniipfb»  T9.  BaarAmm.  86^ 

d.  If  ^h  guardian  taM 
notes  payable  to  himself  for  the 
{NtqpertjT'ffius  told,  the  ward 
capoQi  diflcbarn  tbemieves^Rf- 
ter  bb  !s  releaaeof^from  his  ward^ 
ship;  more  esp^allyJf  there  Be 
a  balance  due  irom  frim  to  the 
gWHban  <^  bdnAees,  .he.  tS. 

8«  If,  however,  none  (d  th^ 
timber  far  whkli  aueh  Jiotea 
were  given,  bed  beca  received 
<^J^9..piWhE»i«f  «dM  the 
guardiaodiip  be  ^lacbaneed^aBd 
the  ward  refuse  to  permhk ifa 
j^,^eD.on  the  contracti  4 
mi|ht  be  a  good  defence  to  an 
act]m.aatbQaKiieaif      <•>      ik: 


klB£A8  C0BPt7il. 

I.  AnyJudgeoftbeSqfKteme 
Court,or  die  chief  justice  of  any 
eoutity  co(iikin  Tacation,basJiP 
risdiction  to  issue  a  tirrit  of  ht- 
A^Aa  6^91^  ill  fahro^  of  one  im« 
pfidOsaei  on  estecution,  in  civil 
fiHtMsiWi  ^d  atecH^e '  on  tltf 


^sent;  and^dieugb  tbe  cause  i 
lAned  ibasbe:4£|elHni4  of  tbe 
fmoBBt  b»iebari(f  nnwliitimi. 
anddujadge  «mp  onfiiokai^''^ 
ing  bixo^^tiiikoB^  d^'pro^ 
ftediaags  be  ut^^ai&if^^tS^htt^ 
far  wa^^  Boriee  t»^«ieadii- 
or  in  the  fMWfAmfj^ii^^^ 
charge  wiD  b#  a  |iitKeetit)a  ir> 
the  ^eriffagain^  an  aieMa  f<x' 
an  *Mci^«~nii(|lft9ii«iy   vs, 

vmBWiXv  Ain»«iMU>«&a. 

il.  tn  a'd  k^)3bh  jbrotight  ob 
Ate  statute  for  ab  InjuVy  Alleg- 
ed to  b^ve  bdeh  occ^idridli  by 
iiie  InsufBckAcy  Q^a  b^blic 
bridge,  if  k  ap]>tor  Uaal  ^  iot 
|ur^  was  occasioned  wbcAy,  or 
m  part,  by  die  ne^li^enee  o|r 
tmseohdnctof  the  pafWlfimsellf, 
be  ctotidt  reebVer.— /V^  ys. 
HtkrHiiown.      -       -     5J5S 

I,  •,; 

a 

I .  The  owBer  of  land  cannol 
impoond  neat,  cattle  lakenihfli^ 
age  femani  in  bis  enclosure^ 
noless  &e.  portion  of  i^nce 
whioli  be  is  bound  to  tepiir  is 
legal  fence.--Jlfobne|r  va.-«Mfy^ 
mrd.  -  -  470 

S.  Tbe  specific  piovenons  of 
tbe  statute '6h  iSils  'Sub^t  are 
Incon^stent  with,and^e^},  the 
e^moQ  law,  arieas^  so  far  aa 
wizards  Khe'nrfat  to  diitr^cat- 
de '<fffm<xg^e  jmt&nl,  id  »  oyse 
ii6t>ifaffaRteabf«e  atatofe.  A. 
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lia  M  indttdoMBt,  it  ii 

vssMjr  Id  dmdtn^  im  tlie 

t'of  ihe  flbMt*  f  fantronly 

d,  Itt-ao  isdiotaeoi  loir  «dig»« 
im^red  was  a  peraoD.  t^^ 

1,  The  oblige  mav  recover 
oh  an  iDdeiDiuryiog  bond  tbe 
money  paid,,  to  the  amount  of 
p9na%  and  interest  on  the  satne 
Mrond  tbe  penalty. — C/ttHkvs, 
Wiasohetid.  -  266 

2.  Where  Ae.  nature  rf  the 
bond  admits  of  bot  one  assess- 
ment of  numages,  the  79th  sec- 
tion oT  the  statute  must  govern^ 
ftid  not  th^  9dtb.  ip*^ 

It.  IniBu action  Co  recover  for, 
work  and  labor  performed  ly 
tbemnoc  aoaoftil^plmntifl^J^ 
10  competeut  Sat  the  defoi^danl^ 
tp  j)rpve,  Thai  the  se^rrices 
olaimed .,  for  were  perioipmed 
by  tbe  plaintiff'^  sm^  im^er  a 
special  coottact  joade  bj  tbe 
defendant  with  the  ,9(mV(  and 
that  tbe-  t«pna:  of  die  Qontraot 
.  bad  notb^een  cproplied  with  bii; 
tbe  son;- CiUbm  vs.  Philipf.  41 

2.  In  order  to  show  tba^  thia 
nii9(^.:^v«a 'WUboriaad  bjji^  tbe^ 
father  to  make  contracts  in  r(K 
lationxo  Us  eemMj,  it-is;  alao 
compeieDt  fcr  the  defeiidaat  to 


«l.tlK  baring  lyf  ihe  aor  » the 
MMMllrtitillad  'frnMA^Mmpa 
%»4iif«  l^me^^itirriiM  to  di« 
vera  |ieraons,tg  pfttlopaNbteei^ 
vkes  stipulated  for  in  such  coo» 
liMUr-  eod  to  iollle^ipd  aci^st 
dM  clttiDs  arimng  out  of  aucb 
eHkitiraetsj  acA  Ifaal-sueh  bad 
been  tbe  ^etiee-^irille^ldmt 
fci^ectiBe  hia  aos'^aMniMk  iii 
.  8«  laianejr  will  mi  fmedt 
aa  exeeutot*  in  a  fraedolafit  •■>• 
cRSilion  of  biv  MBt.«^Ap^a  l^ 

JAlh  S0IU>.  ^ 

Sea  i>afl|f cf,  Nq#  L; 
jAtL  qojuiJssiONS]^^' 
.  ISee  *FUai%ngj^  l?f6.  S.  4. 

^JURlSDICTlOJf.    ^  ^ 

See  Habeas  Co^ptu,Na  1. — 
Cbfti,  No-  3.     . 

^sTxcB  ot  rm,  tzjlcx. 

See  Ctrnnriffdr;  HbV  K  *'  •flu- 
dUa  Qu<r^  No.  S. 

JUSTIFICATION. 

tSee  Treispdis^  Nb.  1,  J..— 
SShenffy  T)io.  4. 

.Si,  .  ■: 

^.  1*  TaoanlcttBootdisiiKie  tbe 
tide  oif  the  landloffd»  udr  ttfliia 
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■liiiiiiiifci  III  linkAfi  wir  AMAMMil 

afif  ^  !^  Hfeiiiiof^*^  dli^BM 
ipto  the  necessity  of  notiee  1# 
Ifok.  '  ■•  •-''■••■  "■'••^'  ■  -ii. 
«  3^  NdriDe.ft)  quit)  in  cMe  ^ 
iMiCRicy*  from  yeBrtoyetifinmsflr 
ki'^i^M^'m  caleffdar  nM«tb« 

if  liiust  point  ta  tbe  time  wbetf 
Ad^ieMoc  must  ipk  )  6r  eject- 
H0Ut'CiBnitM  he<  nifiiiilniDed**^^' 
AMfiM^/mMtiey.       '311' 


-      LEAks.   '    '^ 

-  n  l;«i  Jkn  fi^r^inent  betwBen  A 
md  B^'tb&t'tiie  kttersbaff  raise 
aniiDghrxfop  ^n  slnar^  upon  tbe 
hiUiof  A,  o^esaotarosufit  lb  a 
kme^et:  tbe  koch-^JSfdbigi  srs. 
fio^y;7-  --^  4'^  ,:-i        ...    'W; 

*<. P     '  .?  '.:  '.   /..v*f;  •■'■.."       ;  '. '■  '.'!? 
MBS90B  &  LKftUBAf.  : 

I.  A  conveyaiiice  to  a  man, 
his  heirs  aod  |ssi|^ns,,^so  long  as 
wood  grows'aha  waler  runsjcre- 

s. 

oa 


'urt  iRt 


.  .    ?u^u  .)4;  ill  r^Ti 
uce  ot^I^  (rbm  les- 


?.  A  w 
^ecgnveyaijce 

sbr  10  lessee,  bit iiQt.s'Qalpif,  or. 
ackno5^ledsed,  |s  lyl^pl^  ipcgjer 
ralive.  -  .  ^,   ,  -^.  .  :.^^ 

3.  It  13  erroneous  to  reject  evr 
id^pce  of  bre^h  of .  condition, 
fiKt  abandonment  bj  lessee,  if 
pfi;erM  V).  conppjUoa  widx  proof 
oTre-eotiyfprcoadiUQiibii  * 

t^^SfeXioif* 


V.   •  I'.u    ,  -       ..  .      •  -  .i-^i'r,:> 

iOI.  If  tiiere  be  adefecCioAv 
levj  of  an  execution,  afiectitig 
tbe  wbde  kiryi  it  fnay  be  aToidk 
ed  by  either  ptttisf.  If  the  de- 
fect tend  to  tbe-iflgurT'  of  tb9 
debtor,  tbe  levy  may  be  avoids 
ed  by  him,  BuMfiie&  ttaafle* 
feet  only  affects  the  creditDr,and 
he  is  disposed  Kyaffivm  'il,  the 
debtor  cfumot  avoid  k.rr-Poifne 
vs.  tVehiter  et  al.        -      iOl 

2.  When  the  levy  is  on  a 
number  of  lots  or  parcds  of  land  r 
aq4  ^^  appra^al  isiip,  pf  ss^he 
creditor  must  affi^risp^^t  wi  ^o^c^g 
not  at  all.-  -  - 
^  3.  If  an  exi9«itioa  bje  Je?.  _. 
on  real  esjtate,  apiil  tb^9^cpti|PK 
Ibis  return  say,  tbath^bW'Jeigif. 
*'ed  aiiid  extendf^aide^i^utooQ 
'|oo  ajlthe  rigbu, title,  in(^]^ 
^<eslate«  claim,  demand^  ^/mMXe 
^^pf  redemptipn,^  remaii^fj^^fl^M^ 
''^^vtersjon,  vhi^l^  i^pg^t^ujuf a 
^'to  the  said  debtor  in^aad^MojlO: 
*^the  following  described  lands 
a^dr4en>emems,''  inc^  andaitfrr;^ 
wards  say,  ''he  caused  all'  die 
'fw^tj  tide;^4t^.Tepeatmg  tfie 
snifte  words^  ^  be  appraised  far 
^satisfactioiiofsaid'execilion^'^ 
hoM^aid  levy  isToid  for  un^ 
oercamQr.'  **  .    -  -  '     ibi 

4.  A  levyr  of  exeeudon  or 
«B  the  rigtU^  ^thmd  mttmt;' 
muwi:to  Imii  ^^  parti^obr 
desenpfiofl,  is  VQtth-^4^2nRf  v%4-: 
Bnutetai.        -        -       30S 


r  XimTAtlONS,  STATUTE  olr*^ 

'  L  llie^tute.of  limitfMioRs 
d<!H;^  iioi.])f^vto^Q.wt9xtha 
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See  CannderattonfNo.  6, 7. 

koRTGAGE^ 

. .    .      •  •  I 

1.  A  decree  af'fiiceclbstire 
cf  rinortgage,  stitUBod  by  pay- 
ipent,  is  no  bar  to  a  suit  on  the 
mortgage' secortties  brought  to 
recover  a  sutn  not  included  in  said 
dtctee.'-^Stmthy's.Lamb*  395 

3.   Biore  especially)  if  de-* 

iendant'a  tesomonj  prerented 

stitdmrni  from  bding  included 

in  said  decree.      -        -      £6. 

'  See  ExtcutoT  and'taoioiinit* 

KORTOAOOR  AND  MORT^AOtC. 

1.  IfseTeral  parcels  of  real 
asUtt  are  mortgaged  Ibr  Am 
flfame  debt,  and  a  third  penoit 
becomes  inteffested  ia  one  of 
them,  he  may  call  on  the  mort- 
gagee to  Inre  the  debtAp]ftDr- 
tiooed  betoreen  the  parcel  m 
wfaicb  he  is  Merested^  attd  tber 
residue  o£  the  mortgaged  prera^ 
iiss^  or  for  an  assignment  of>bei 
mortgage  on  payment  of  the 
whole  sum  due  thereon. — CAit- 
t^mfofi  ITS.  Bam^  &  Hdlaa^  28 

2.  And  iC  such  third  j^erson 
bns  become  interested  througli 
decessitjr,  or  froqi  oiW  thodres 


e&#(er  ei    IpMon*  ^®  ^^J  be  allowed  bif 
tOl    cti<^c%iwbetl^.^;|riia  An  Ss- 

mmv^  or^«i««  ^n^^^ne 

3.  In  either  case,  regard  i^ 
ka  li9id)t$)  su<}h  jvoperif  »lf.  aa 
V^;  admirably  Qb8||g<»ah]ie  wM| 
tl^e  iQOftgag^,  wbea  i)ie  j|Q«ef ea| 
o^4be  t)^4  p^«W  iv#a  a^^ifi 
•d-  -T    ,.    "^      .  r       ..  Ai 

.  4.  AraQrtgage6|alter,tl»alaw>T 
day  ^jK^asedfiBBd  QGMoeiQfiPkf 
Iw.rent,  ia  ;aB)Med,iPMM^«tt 
the  rent8.)ipd]^6t9»i .  tn^ab^i 
tenant  is  not  liable  to  pay  the 
same  to  the  mortgagor.-<-jBa^- 
cock  vs.  fennody^.i    -      457 

5.  The  person  in  poaaesaioa 
tfaooatr  'mtfcnrar  eCtbe  iA>tl|^- 
gee  for  artkafea -deliiciMimh 
iatentioD  of  paying  sndureitt.:  ak 

&  NaroanthafiulueeofilU 
mortgagee,  t^nacoirer  tto;aa  am 
tkm  of  aasumpsii  broucht  ibr 
this  rent,  take  away  bis  demce 
10  tbeaoOM.^    -  ♦      -'^     ih: 


St     .  ' 

KEW  TRIAL. 

1.  After  a  judgaaeot  bjr  ^ 
hvk  in  an  actkm  oo  mrcaoniaplrjr 
note,  ^veii  for^  right  of  mar- 
king and  Tending  a  sjrfobii^ 
ibacbioe,.the  doutt'wiD  griht  a 
new  trial,  if  it  appihtf  that  tbi 
machine  b  of  mueh  less  vabie' 
tlian  represented  to  be  by  flis 
patentee  at  the  tjm6  of  the  sale 
of  the  right  aind  execution  ofib^ 
note^and  tliat  Its  inutlfity  was  noit 
sttffieietit!^  faiown  by  the  defends 
atil  at  the  time  of  the  judgmeol, 
toafibrd  him  any  ptospcwfa 
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Mayo  rs.  Brewster.  81* 

2.  In'  such  cas^  new  trial 
win  'be  granted,  en  eotidMon; 
^^tjthe  petitioner  recover  twf 
past  t^oai  in  the  action,  nor  th^ 
cost  of  ibe  petMon :  and  if  the 
petitionee  elect  to  enter  a  non« 
siMt  in  die  original  action,  ai 
^fl)e  rtext  term,  after  new  trfaJ  « 
grar)te^,  he  may  do  so  witfao|nt 
paying  cpst.  •*  tft. 

fsln  such  case  aIso,the  c6nft*wfll 
iiqt  pprntit  the  dtei^on,granting  a 
helv  trial,  toberecorded^  ttnless 
the  petitioner  emerinto  a  trie, 
t^atany  judgment  obtained  bythe 
sheriff  tf|ainst  the  person  wht> 
had  receipted  to  him  the  prt)p- 
WS  attached  nta  the  original  wnf, 
titid  any  security  talcen  by  said 
sherMTto  secure  (he  pflyment  of 
snid  'jifdgment,  should  not  l>e 
aUfeited  by  gramirtg  a  netr  trttfj 
bm  remifti  as  security  fdr  the 
'jwymrtir  of'  ady  sums  said  pe* 
iWonee  may  recover  on  final 
uiat  in  the  original  action.      ib 

y  NOTlCe"  TO    «IUIT. 

r.  The  defendant)  claiming 
4tf  heM  fcr  Ms  wnv  fii^  ia'not 
pitied  ^  wtiM'lo  outt^lfaMBll 
Atm \4 w  mide»^ ftdefccnlre'titfa 
?l|hme(kfram  a  dooeased'perabu 
mt  hip  ifBt^«dirdcii8traMr4<«M^ 
^bipf  «s.  Bmndde^  1  hi 

3.  Nooeo  'm  .fiat,  tin  cue 
«f  a  tenaney  from  year  to 
.y«er,niustbe  ^mn  8iiCJcak% 
tder  nroaths  befoee  Ibeyeares^ 
ypitta  f  ^xA  it  oMst  poiot  to  ih» 
•1MB*  «9lwB  tba^  tenant  mitai  quit 
i^lb«i^«s.  WhkMg.  311 
*  3»  Sjiob.  I|j)liwmfti)egiv> 
en,  or  an  action  of  ejectment 


caiindt  b0  mfRrftflhed.      ^^''^h 
See  Laaihri  ^  TeiuM.^- 

Nd:  2, 


OFFICIAL  BONB. 

1.  A  prior  demand  ^of  pay- 
ment need  npt  be  averred  in  « 
suit  upon  a  constable's  or  collec- 
t^r'a  officii  bpnd,  nor  that  a 
proceeding  has  been  had  to  pro- 
cure an  e^ent  against  the  col- 
lector himself;  the  suit  npon 
the  bond  being  a  citniufaifiTe 
remedy  .---JllicWWiiry  ▼«•  JV5»*^ 
on  et  (d.         -         •        SSI " 

^.  In  aasigmag  a  breach  iX 
Boch  bond,  tne  varfoifs^draimi'« 
stancea  of  the  tax,  the  time  of 
pay  ment,and  to  ^onr,  Bfcc.  mtist 
DC  averred.  *      .•     .  •        {6. 

3,  Such'bohd,  so  faras  rei*'' 
lates  to  a  stale-tax,  is  a  bond  tT 
indemntty  totimtowa^  tail  to 
their  suit^  they  muyt  maioa  aa 
averment  of  the  state  tax.    ib* 

OFFIC^ER. 

OFcasi^ 


3P 


FiraNT  awHT. 

SeeJVVi0  3VM/,No.  1. 

FAUFaas^ 

1*  The  aca<uteiiiust|>e  strict- 
ly pursued  in  the  service  of  a 
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whoU;  a  .Atttuie  regulsuion.-^ 
Tawnsend  vs.  Athens.         284 

2.  The  confessions  of  an  o- 
verseer  of  the  poor,  and  an  agent 
of  a  town,  made  ivhile  execut-^ 
ing  his  agency,  may  be  proved 
as  evidence  against  said  town.— ^ 
Burlinpwi  vs.  Calais.        385 

3.  A  year's  residence  under 
the  settlement  act  of  1797,  does 
not  require  that  the  pauper 
should  be  constantly  with  nis 
family,  provided  their  place  of 
a^de  remabshisdomicil.   t&. 

4*.  *' Coming  and  residing 
within  this  state/'  in  the  first 
section  of  said  act,  does  not  re* 
quire  a  coming  from  another 
state ;  but  a  coming  from  any 
jdace  to  the  town  to  be  charged 
JSAufficieptt        -        '^     .   «£• 

-5.  In  settlement  cases^  the 
COMrt  will  tfdce  no  notice  of  a 
aetdement  out  of  this  state. — 
Oeergiavs*  Grand-Isle.    464 

PEBFO&HANCX. 

See  Pleading f  No.  1. 

FUBADING. 

1  •  If  by  the  terms  of  acontract 
successive  acts  are  required  to 
be  performed  withb  limited  pe- 
riods,'the  several  days  on  which 
the  performance  is  aUeged,  if 
within  the  respective  periods 
limited  by  the  contract,  are  not 
material.  Hloiigb  the  order  of 
performance  in  point  of  time 
should  seem  to  be  inveMed,  yet 
if  the  time  be  laid  under  a  eule- 
licitj  and  wiA  express  reference 
to  the  periods  limited  by  the 
contract,  there  is  no  repugnan- 

RRR 


hn* 


-Steesf' 


2.  In  declaring  upon  a  coq«> 
tract  payable  oq  demand  in  such 
goods  as  the  plaintiff  should 
want,  it  la  not  sufficient  to  aver 
a  .general  deinand  of  goods ; 
but  it  should  appear  that  tlie 
plaintifi^  de^^ignated  die  goods 
which  he  wanted,  or  else  that 
he  expressly  waived  his  right  to . 
select,  and  gave  the  defendant 
notice  of  the  waiver.  »5« 

.  3.  A  plea  in  bar  that  the  de- 
fendant had  sworn  out  of  Jait^ 
on  the  same  debtt  must  contain 
those  averments  which  show' 
substantially  that  the  commis* , 
sioners  had  jurisdi(^on  andhad  I 
the  parties  properly  before  them* . 
Bubbdl  vs.  Jjinuck  et  al  253' 

4.  If  aju^e  of  the  county 
court,  act  instead  of  a  com- 
missioner, the  reason  of  that 
must  appear  in  the  pies*.      %B 

5.  The  deleodsnt  may.  pray 
oyer  of  a  bond  and  plead  gen- 
erally, and  conclude  with  a  verr 
ification ;  though  he  need  not 
do  so.— rCierifc  vs.  WShon  et 
al  ...  266 
.  ^  TbeeiiWMofttioinb- 
fttive  cifle  doesfiOtv9ti«t%  wksii 
ihe  asBse  lemiwif laii»>       ^ 

SeePrentcora  AWet,  Xio.  7. 
£feiim2enaie%No.lj3«  C^ 
aa/£^MiNo«l,2.  . 

POOa  ZNUTUBS. 

1  .A  -eitation^ssaed  fay  a  debt- 
or in  prison,  who  applies  ibr  Ae 
benefit  of  the  laws  relating  tepo« 
debtors,  mnst  be  served  on  die 
creditor-in  the  exeeviiM,  not 
on  die  iMTtgiiml  payee  of  atf  en  * 
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don»d  note,  tbougb  mob  pajree 

be  the  real  owner  ofthe  demaiKl« 

Huhbdl  vs.  Dimiek  et  ai.    253 

See  Pkm^,  tfo^  3i  4* 

1.  If  A  sell  tx>  B  a  quantity 
of  timber  staiodipg  on  A'sland, 
^dBgoes  on  and  cuts  a  partyhe 
faas  sufficient  possession  to  main* 
tain  trapass  on  the  freehold  ar 
gainst  a  stranger  who  should 
cut  aod  carry  away  the  rest. — 
Qoodrich  vs.  Haihatoay^    48S 

Sea  J^>(;rmefi^  Nor  l« 

p^duips* 
See  Impounding  Caide* 

PRKSUMQPTIve    KIGHTS. 

1.  Premifiq)tivo  rights,  ao 
fqakeA'bf  long  use  ami  enjojn- 
M3nt,  are  a^iabgousto  those  a»- 
ridtng  under  the  statute  of  Jimit- 
ations ;  and  the  ttse  and  enjoys 
inent  must  be  adverse  and  un- 
interrupted for  the  period  limit- 
ed by  die  mivte^n-^ShumiMff 
vs.  Simons.        -        -        63 

3.  If,  Aerefere,  tbe  enjoy* 
meat  of  s^ch  a  right  has  been 
interrupted  or  suspended,  dio' 
not  by  the  act  of  the  party  whose 
private  interest  was  afl^ted,-*- 
such  right  will  not  become  per- 
fected; especially,  if  during 
the  seasons  of  intearupdon,  the 
owner  of  the  property  afiected 
reaames  the.  use  mi  eigoy- 
fiO^entofit*  *         •        «£• 

3»^  The  dqctrioe  of  presua^ 
live  ri|[bt»  is  applicable  to  caries 
for  whiic^h  tl^e  statute  tus-Botj^ro- 
vided.       -        -        -        it. 


PglNCiPAL  &  40fim« 

1.  A  dischai^ywithout  pay^ 
inent,  from  an  agent  dotted 
with  fuO  powers  to  settle  as  be 
^.aU  deem  for  the  interest  of 
the  principal^  is  binding  on  tbe 
princinaL-JtfiddZe&tcry  Cdkge 
vs*  Adm'rs  of  Loomis.        189 

2.  Tbe  confesaons  ofthe  o^ 
verseer  ofthe  poor,  and  agent  of 
a  towH)  made  wliile  executing 
bis  agency,  may  be  proved  as 
evidence  agaiest  said  town,— » 
Burlington  vs^  Calais*       SSi 

raoHAXE     VISTRICT^ 

1.  The  endorsee  of  a  note, 
not  negotiable,  mnst  fellow  the 
rules  o(  the  taw  merchantj  in 
making  demand  of  payment, 
and  giving  notice  of  non-pav-> 
ment,  in  reasonable  time^^Aa/- 
dis  fy  Oadcomb  vs.  JeAn- 
zon.        -        -        •         136 

2.  The  efibct  of  a  blank  en- 
dorsement of  such  note.      t6. 

3.  The  payor  is  bound  by  a 
note  to  which  Ua  signature  is  af- 
fixed by  tbe  nomini4  |Py«%  at 
bis  re<|aest.--r— Ihecu  y%* 
Hobks.  -         -        33^ 

4.  The  disebaqstft  by  tbe 
mother  of.  an  illegitiew^te  chiM, 
of  a  prosecution  instituted  by 
her,  undeir  tbe  stninte,  iaa.gpod 
consideration  for  a  note  ^teeu- 
ted^  the  father  iosettlemeat 
thereof^        *  -         i(. 

&•  A  note  peyaUe  to  A  B, 
ev  btianavf  may  be  sued  in  the 
name  of  a  l^an-^^  beaver, 
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without  enioinment.'^Mattkews 
yuHM.        -        -  316 

6«  Id  a  mric  on  piomisoiy 
sole)  endorMe  vs.  laaker^-th^ 
defendaat  baa  the  saiae  right  ta 
fib  Ym  declaration  on  book  ac^ 
couRc  in  ofisety  oir  an  acooant 
existing  before  notice  of  the  en* 
dorsementi  as  if  sued  by  pajee. 
— JUfar^tn  ys.  TtobriJ^^  ei 
al.  .        •        .        477 

7.  The  sum  recovered,  and  a 
tencler  to  plaintiff,  mapr  be  plea- 
ded in  the  same  jEdea  in  bar.  Uk 

See  Book  Action^  No.  2. 
SubseripiioHf  No.  8,  9. 

IE 

RECXIPT. 


ftEEVIci  OF  M0C£S«. 

1.  In  serving  a  writ  on  sev- 
eral defendants,  when  property 
IS  attached,  a  copy  must  be  left 
wrth  each. — Smtlie  vs.Rei/nolds 
etal  -        -  148 

See  Poor  Debfors,  No.  I.— • 
Pauper$j  No.  1. 

sfiT-orr. 


1 .  A  receipt  executed  by  the 
nominal  payee  of  a  note,in  fraud 
of  a  person  for  whose  benefit 
the  note  was  taken,  is  void. —    swer. 
Haven  vs.  Hobhs.  238 

BEMAINS    OF  THB   DEAD. 

See  Indictment^  No.  1,  2. 

REPLEVIN. 

See  Impounding   Cattle^ 
No.  1.  2. 

REPUGNANCY. 

See  Pleading,  J^o.  1. 

RETURX. 

See  Baily  No.  2,  3. 


1.  A  Coart  of  Chancery  wiB 
decree  a  set-off  of  demands  in 
reality  mutual,  thougli  not  nom- 
inally so,  where  equity  requires 
it. — Ferris  vs.  Burton,  *      459 

3.  But  such  demands  must 
have  been  rendered  certain  and 
liquidated  by  judgment,  or  de- 
cree of  courts  or  by  the  confes- 
sion of  the  defendant  in  bis  an- 

ib. 


SETTLEMENT. 


See  Svbscriptionf  No.  8,  9.^ 
Paupers. 

SEVERANCE. 

See  Contract^  No.  2. 

SHERIFF. 

i .  If  a  depluty  sheriff  deliver 
persona]  property  attached  by 
Urn  to  a  person  knowing  the  sit- 
uation of  die  property,  and  who 
diereupon  undertakes  merely  to 
redeliver  it  on  demand,die  sher- 
iff may  claim  to  have  made  the 
bailment  himself  through  the 
medium  of  tlie  deputy,  and  may 
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name  a^aiofiC  the  biilte^  to  rar 
<^9ver  t£e  vaIua  of  the  pre^r^ 
•0  delivered  to  him. — t)4iw$  ve. 
MiUer.         -  -9 

2.  An}'  oflker  holding  an  ex- 
ecution is  competent  to  make  a 
demand  for  property  attached 
OQ  the  original  process,  of  the 
|>ersoa  to  whom  said  fyt)perty 
was  delivered  by  ibe  attaching 
officer,  so  as  to  subject  such 
bailee  to  an  action  in  case  he 
dp  not  re-deliver  it  upon  such 
demand.  -         -  t£. 

a.  A  deputy.  sberiff,having  the 
private  charge  of  a  jury  at  a 
justice  pQur^  acts  therein  un- 
d^r  his  special  appoiotnient  and 
oath  for  that  particular  service* 
and  not  in  virtue  of  his  general 
office.  And  ki  an  action  q{ 
,  slander  brought  by  him  for 
words  charging  him  with  mis- 
conduct on  such  occasion,  if  the 
.wocds  are  declared  on  as  a  slan- 
der of  the  plaioti^in  bis  capac- 
^  ity  and  office  of  deputy  sherifT, 
the  action  will  iaiL — Hosford 
vs.  Allen.  -  50 

..  4*  When  the  sheriff  has  nn 
e^aoutioa  to  colleefi  which  is^ 
jued  on  a  judgment  rendered 
iot  tlie  amount  of  a  note,,  ne- 
jgotiated  with  due  notice  to  the 
maker ,^  be  is  not  a  trespasser  for 
proceeding  to  collect  the  same 
after  the  debtor  has  procured 
and  shown  him  a  discharge  from 
the  nominal  plaintiff,  the  assign- 
or, and  forbid  bis  thus  proceed- 
isiZ,J^MMp9on\%.  FUicatf.  168 

See  Escape^  No.  1.  Dank- 
ag€$t  No.  3,  4. 


Sie«ATIIB& 


1.  The  payor  is  bound  by  • 
Bote  -to  wUch  bis  eigQature  is 
aifiixed  by  the  tiominal  peyect 
at    bis  request.— Haven  v^ 


SLAKDHB. 

1.  In  an  action  of  slander  ^ 
brought  by  a  deputy  sheriff  for 
words  charging  him  with  mis- 
conduct while  having  charge  of 
a  jury  at  a  justice  court,  ii  tbe 
words  are  declared  on  as  a 
slander  of  the  plaintiff  in  his 
ca[)acky  of  deputy  sberiff|  the 
action  will  fail. — HosfordvsJff" 
len*  -  -  50 

SPBCIAL   STATUTE. 

1.  When  'private  proper^  is 
nfiected,  or  the  title  ioiidv^ 
vested,  by  tbe  provisions  of  .m 
special  acto{  tbe  legisbture^the 
requirements  of  the  act  moac  be 
strictly  fcri]owed.*-Ciifaer  va. 
Hoyden.  -  3a» 

SPENDTHRIFT. 

See  Guardian  ii  Ward  No.  Ij 
2,3. 

SUBSCRIPTION. 

1.  Evidence  is  admissible  to 
show  that  a  subscription  is  unfair 
ly  or  fraudulently  obtained,  the 
same  as  in  any  other  contract. — 
Middhhury  CoL  vs.  Admrs,  of 
Lootnis.         -  -  189 

2.  A  discharge  without  pay- 
ment, from  an  agent  clothed 
with  full  powers  to  settle  as  he 
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shall  deem  far  did  interest  of 
the  plaintiff,  is  binding  upon  the 
plaint,         -         -         fb. 

3.  Fictitioiis  subscriptions, 
<riicalned  for  the  purpose  of  af- 
fettiog  dtber  enbscrihers,  ren- 
ders void  those  that  come  at 
terwards  ;  and,  owing  to  the 
particular  character  and  object 
of  tbe  subscription  in  <]uestion, 
renders  tbe  whole  uncollect- 
able.  -  -  t&. 

4.  A  party  may  accept  a 
subscription,  made  payable  to 
him,  when  offered,  and  aiBrm 
^e  agency  which  was  at  first 
voluntary. — Middlebury  Col-- 
tege  vs.  Williamson.      -     213 

5.  Defendant  may  be 
permitted  to  prove  that  tlie 
plainti^,  by  their  own  act,  re-* 
duced  the  amount  of  subscrip- 
tions heiow  a  certain  8uni,which 
was  the  minirrmm  to  attach  Ka- 
ility*     •      -  -  %&. 

6.  Such  a  reduction  of  tbe 
whscription  in  questioD,  though 
Bot  below  said  minimum,  ab- 
solves those  subscribers  who 
gave  no  consent  to  such  reduc- 
tion. 4b. 
7.So  does  an  agreement  of  the 
payees  to,  take  their  pay  in  land. 

ib. 

8.  If  one  give  his  note,  and 
accept  a  discharge  of  a  sub- 
scription, such  fact  afibrds  no 
presumption,  either  way,  of  a 
compromise  or  a  substitution  of 
the  note  for  his  subscription  ,un- 
Jess  he  knew  ofthe  full  grounds 
of  his  defence  at  the  time.     ib\ 

9.  The  circumstance  of  giv- 
ing a  nole,iA  payment  of  a  sub- 
scription, does  bot  preclude  the 
party  from  defending,  by  prov- 


ing soeh  fcots  taivere  suppoMtf 
to  erisrwhen  he  sMied,  httf^f 
which  he  ktiew  no  evideti^^ 
whatever.  -  O. 


•ff 


TENANTS    IN    COMMON. 

1.  A   deed  of  28  acres  off 
from  lot  No,  —  adjoining^  does 
not  create  a  tenancy  in  common  ' 
(^  the  whole     lot.-Ctapp  vf. 
Beardsley.        -        -         151 

TITLE. 

1.  When  a  grantor  Af  IsfriiJv 
with  warranty,  purcfiasfes  ati 
outstanding  trtle,it  enm-eSiothB 
benefit  of  his  grantee,in  respect 
to  title,  and  to  his  own  benefit, 
in  discharge  of  his  covenants. — 
Middlebury  College  vs.  Cheney. 

936 
See  Ejectment  J  ffo.  I.    Spt^ 
eialSttitnte,Jio.l. 

TRESI^ASS. 

1.  It  is  not  sufficient  (or  bim- 
who  justifies  a  taking  of  prop* 
erty,  under  authority  aseoHert* 
or  of  a  school  district,  to -show 
the  warrant  and  rBte^biH*^  hot 
he  must  show  his  appointrnettt 
as  collector,  the  laymgoftbto 
ta:jc,  the  appointment  ofthe  tom^ 
miltee,  and  the  organization  of 
the  district. — Bntes  vs.  Haz^l^ 
tine  &  Ckipman.         -        81 

2.  Unless  the  authority  ofthte 
collector  is  shown,  an  assistant 
who  acts  b^  his  comntand  tHtl 
not  he  justified.  -  ib. 

S.  In  tbe  case  of  a  tenancy 
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at  wSl,  bill  which  baa  rUQ  bto 
n  tenapcy  from  yeaf  to  ]rear« 
the  landlord  cannot  maintain 
trespass  for  an  injunr  to  the  free* 
hold. — Cailin  vs.  Hayden,  and 
same  vs.  Bliss ^  -         376 

4.  If  A  sell  B  a  quantity  of 
timber  standing  on  A's  land, 
and  B  goes  on  and  cuts  a  part, 
he  has  sufficieat  possesiNon  to 
maintain  trespass  on  thefree" 
hold  against  a  stranger  who 
should  cut  and  carry  away  the 
rest.— GoodricA  vs.  Batho' 
way.        -        -        -         485 

5.  Such  action  is  appealable 
though  the  ad  damnum  does  not 
excised  ten  dollars.  tfr. 

See  Sheriff,  No.  4.  JBU* 
tatkmeni^  No.  2. 

TRVST,  DEJEB  OF. 

1.  Apurchaserjunderadeed 
of  trust  can  hold  only  subject 
to  the    stipulations  and  condi- 
tions coBtained  in  such  deed. 
Payne  vs.  Wtbster,  et  als.    101 

VSVRT, 

2.  It  18  incorrect  to  exclude 
from  the  jury,  evidence  of  the 
taking,  even  a  trifling  sum,  a- 
bove  legal  interest,  when  tlie  (te* 
fence  is  usury.  Whether  tak* 
en  corruptly  or  by  mistake, 
should  be  left  to  the  juiy. — 
Bank  of  Burlington  vs.  Dur-- 
ku.        -        -         -        399 

2.  Testimony  of  a  general 
practice  of  taking  interest  at 
banks,  according  to  printed  ta* 
bles,  not  exactly  correct,  and 
that  such  practice  has  existed  a 
long  time  without  being  resisted 
is  proper ;  and  may  be  conclu- 
sive to  show,  that  the  extra  in- 

h\l'6    ,,16 


terest  was  not  taken  corruptly  .tS^ 

3.  The  receiving  of  interestr 
according  to  the  uniform  custonx 
of  banks,  though  it  exceed  six 
per  cent,  by  a  few  cents,  is  not 
usury,  so  as  to  defeat  the  secu- 
rity ;  but  the  excess  should  be 
deducted  in  assessing  the  sutff 
due. — Bank  of  St.  Albans  vs. 
Soott  et  als.  -  426 

4.  A  bank  note  is  not  void  a» 
usurious,  by  reason  of  interest 
being  taken  for  sixty-four  days, 
at  the  rate  of  three  hundred  and 
sixty-five  days  to  a  year;  thac 
being  a  general  custom  at  banks 
•»*but  the  excess  must  be  de- 
ducted.— Bank  of  SL  Albans, 
vs.  Steams.  -  43(V 


VALUS   JU&GXITED. 

See  Consideration,  No.  4. 

W 

WITNESS.* 

1.  One  whose  property  is  at-  .. 
tached  in  a  suit  brought  against 
him,  and  has  again  gotten  pos- 
session of  the  property  with  the 
consent  of  the  person  to  whom 

it  was  entrusted  by  the  attaching 
officer,  is  not  a  competent  wit- 
ness for  the  defendaat,in  an  ac- 
tion brought  by  the  officer  a- 
gainst  such  bailee  for  not  re-de- 
livering said  property. — Davi» 
vs.  Miller  ..        -        9 

2.  A  person  not  named  in  the 
suit,  but  who,  in  point  of  inter- 
terest,  is  the  actual  defendant, 
cannot  be  compelled  to  testify 
for  the  plaintiS  in  the  suit. — 
White  vs.  Evereft.  161 
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